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THIBTEENTH  YEAR  OF  THE  BEIGN  OF  VICTORIA.     1850. 


The  Judges  who  usually  sat  in  Banco  during  this  Term,  were 

Wilde,  C.  J.      ^  Cresswell,  J. 

Maule,  J.        /^ ,  yfyy  Williams,  J. 


JONES  V.  HOW  and  Another. 

A.t  upon  the  marriage  of  B.,  his  daughter,  coTenanted  with  her  husband,  0.,  hie  eseontora,  Ac, 
by  deed  or  will  to  give,  leave,  and  bequeath  unto  B.  one  fuU  equal  eighth  part  or  share  (that 
being  an  equal  share  with  hie  other  children),  of  all  the  real  and  personal  estate  of  which  he 
sbonld  die  seised  or  possessed.  B.  died  in  the  lifeUme  of  A.  A.  having,  in  his  lifetime,  made 
■erne  disposition  of  property  in  favour  of  a  son,  by  will  devised  and  bequeathed  his  real  and 
personal  estate  for  the  benefit  of  his  widow  and  some  of  his  surviving  daughters : — Held,  that 
0  had  not  any  cause  of  action  against  the  executors  of  A. 

The  following  case  was  sent  by  Vice-Chancellor  Wigram  for  t)ie 
opinion  of  this  Court : — 

Previously  to,  and  in  contemplation  of,  a  marriage  '^'between  p^^ 
Frederick  Jones  and  Mary  Way,  spinster,  the  daughter  of  William  ^ 
Way,  a  deed  of  settlement,  bearing  date  the  8th  of  April,  1826,  was 
made  and  duly  executed  between  and  by  the  said  Frederick  Jones,  of 
the  first  part,  the  said  Mary  Way,  of  the  second  part,  and  the  said 
William  Way  and  William  Hearn,  of  the  third  part,  by  which  deed  of 
settlement  the  said  Frederick  Jones  conveyed  and  assigned  certain 
parts  of  his  real  and  personal  estate  to  the  said  William  Way  and  Wil- 
liam Hearn,  upon  certain  trusts  for  the  benefit  of  himself,  the  said 
Frederick  Jones,  and  of  the  said  Mary  Way,  and  of  the  issue,  if  any, 
of  the  said  intended  marriage :  and  the  same  deed  of  settlement  con- 
tained a  certain  covenant  and  agreement  on  the  part  of  the  said  Wil 
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ham  Way,  the  father  of  the  said  Mary  W^y,  in  the  words  following, 
that  is  to  say,  «  And  this  indenture  lastlyWitnesseth,  that,  in  consider* 
ation  of  the  said  intended  marriage,  ytui  also  in  consideration  of  the 
settlement  hereby  made  by  the  aaid/-Frederick  Jones,  he  the  said  Wil- 
liam Way,  for  himself,  his  hein^.' executors,  and  administrators,  doth 
covenant,  promise,  grant,  and  '^gree  with  and  to  the  said  Frederick 
Jones,  his  executors,  aG^iQimstrators,  and  assigns,  that  he  the  said  Wil- 
liam Way  shall  an(]l  will,.'by  deed  or  writing,  or  by  his  last  will  and 
testament,  give,  leaves,  and  bequeath  unto  the  said  Mary  Way  one  full 
equal  eighth  paic^  9&.8&are,  or  such  other  part  as  shall  be  an  equal  share 
with  all  and  (^clr-oF  his  children  and  child,  of  all  estates,  moneys,  real 
and  person'^L  estate,  of  which  he  the  said  William  Way  shall  die  seised 
orposaes^.*;'- 

The  Carriage  between  the  said  Frederick  Jones  and  the  said  Mary 
Way  was  duly  had  and  solemnized,  shortly  after  the  execution  of  the 
said  deed. 

At  the  date  of  the  said  deed,  and  of  the  said  marriage,  the  said 
William  Way  had  eight  children  only,  and  never  had  any  more.  Two 
^o,  of  the  said  William  Way's  *8aid  children  died  in  their  father's 
*  ^  lifetime,  without  issue,  and  leaving  the  said  Mary  Way,  then  Mary 
Jones,  one  of  the  six  only  children  th^n  surviving  of  the  said  William 
Way.  •    '•  '    ^^     .'  '    ^ 

The  said  Mary  Jones  died  in  the  month  of  February,  1843,  also 
without  issue,  and  in  the  lifetime  of  her  father,  the  said  William  Way. 

After  the  solemnization  of  the  said  marriage,  and  on  the  23d  of 
October,  1831,  a  paper  writing,  bearing  that  date,  and  purporting  to  be 
the  last  will  and  testament  of  the  said  Mary  Jones,  wife  of  the  said 
Frederick  Jones,  was  signed,  sealed,  and  published  by  the  said  Mary 
Jones,  and  was  attested  in  such  manner  as,  at  the  date  thereof,  was 
required  by  law  for  rendering  valid  devises  of  freehold  estates ;  and 
such  paper  writing  was  in  the  words  following,  that  is  to  say : — 

<(  This  is  the  last  will  and  testament  of  me,  Mary  Jones,  wife  of 
Frederick  Jones,  of  Arreton,  in  the  Isle  of  Wight,  surgeon,  whereby  I 
do  give,  devise,  and  bequeath  unto  my  said  dear  husband,  all  my  right, 
title,  and  interest  to  which  I  am  or  may  become  entitled  to,  in  posses- 
sion, reversion,  or  expectancy,  under  or  by  virtue  of  the  last  will  and 
testament,  or  writing,  deed,  or  instrument,  signed  and  executed,  or  to  be 
signed  and  executed,  by  my  father,  William  Way,  of  Newport  and 
Wootton,  in  the  said  island,  grocer,  in  my  favour,  or  for  my  benefit, — 
to  hold  to  him,  my  said  husband,  his  heirs,  executors,  administrators, 
and  assigns,  absolutely  and  for  ever ;  and  I  do  appoint  my  said  husband 
sole  executor  of  thb  my  will." 

On  the  5th  of  December,  1845,  letters  of  administration,  with  the 
said  paper  writing  annexed,  of  the  goods,  chattels,  and  credits  which 
were  of  the  said  Mary  Jones,  were  granted,  by  and  out  of  the  preroga- 
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tire  court  of  Canterbur j,  to  the  said  Frederick  Jones,  the  sole  executor 
named  in  the  said  paper  writing,  and,  as  the  lawful  ^husband  of  the  ^^ . 
said  Mary  Jones,  the  sole  person  entitled  to  her  personal  estate  ^ 
and  eflfects  over  which  she  had  no  disposing  power,  and  concerning  which 
she  was  dead  intestate. 

The  said  William  Way,  the  father  of  the  said  Mary  Jones,  never  in 
his  lifetime  did  any  act  by  way  of  performance  of  the  said  covenant 
and  agreement,  and  died  in  the  month  of  July,  1846,  leaving  issue  five 
children  only  him  surviving ;  and,  by  his  will,  duly  executed,  and  dated 
the  4th  of  April,  1843,  the  said  William  Way,  after  bequeathing  certain 
specific  parts  of  his  personal  estate  to  his  widow,  devised  and  bequeathed 
all  his  real  estate,  and  the  residue  of  his  personal  estate,  to  Thomas 
How,  and  Alfred  Mew,  upon  trust,  after  payment  of  his  debts,  for  the 
benefit  of  his  widow  and  some  of  his  said  five  surviving  children.  And 
the  said  testator  appointed  the  said  Thomas  How  and  Alfred  Mew  exe- 
cutors of  his  said  will :  but  the  said  testator,  William  Way,  did  not  in 
his  said  will  mention  the  said  Mary  Jones  and  Frederick  Jones,  or  either 
of  them,  or  the  said  covenant  and  agreement. 

The  said  Thomas  How  and  Alfred  Mew  duly  proved  the  said  will  in 
the  prerogative  court  of  the  Archbishop  of  Canterbury,  on  the  11th  of 
August,  1846. 

The  said  William  Way  died  possessed  of  some  personal  estate,  and 
also  seised  of  a  real  estate  of  copyhold  tenure,  held  of  (a)  a  manor  in 
Trhich,  by  the  custom  thereof,  the  father  is  the  customary  heir  of  his 
r^aughter  who  has  died  without  issue. 

The  questions  for  the  court  are, — 

First,  Whether  Frederick  Jones  has,  under  the  above-mentioned  cir- 
sumstances,  any  good  cause  of  action  against  the  executors  of  William 
Way  ;  and,  if  so, — 

Secondly,  Whether,  if  William  Way  had  died  possessed  of  no  personal 
estate,  and  seised  only  of  the  '^'copyhold  estate  above  mentioned,  p^. 
Frederick  Jones  could  have  recovered  any  substantial  damages  in  ^ 
such  action. 

The  case  was  argued  in  the  last  Michaelmas  vacation. 

cTl  Browny  for  the  plaintiff.(i) — Covenants  such  as  this  are  not  unfre- 

(a)  Meaning  "being  within/'  Ac. 

{h)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  virei— 

<<That  the  covenant  of  William  Waj,  made  on  his  danghtei'f  marriage,  to  giro  her  a  share  of 
his  property,  was  absolute,  and  that  the  manner  of  the  glil  only  was  optional : 

*'That  the  covenantor  might  have  effeoted  the  gift  bj  deed,  in  his  daoghter's  lifetime,  and  was 
boand  to  do  so,  if  he  did  not  effeoi  it  by  will : 

"That,  if  the  covenant  eonid  be  performed  in  party  though  not  in  aU,  the  eovenantor  was 
bound  to  do  it: 

"Thai,  if  even  performance  of  the  covenant  became  impossible,  the  covenantor's  ezeontors 
ma«t  answer  for  it  in  damages: 

*'That  the  covenant  inight  have  been  performed  by  a  bequest  to  the  administrator  of  the 
daughter. 

•'With  regard  to  the  damages  in  respect  of  the  copyhold  estate,  the  plaintiff  contends  that  fuU 
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quently  entered  into  by  trades-people,  upon  the  marriage  of  daughters: 
and,  in  equity,  questions  sometimes  arise  whether  a  disposal  of  his  pro- 
perty by  the  father  in  his  lifetime  is  a  fraud  upon  the  covenant.  In 
Jarman  on  Conyeyancing,(a)  it  is  said  that  covenants  of  this  nature 
<<  attach  only  on  that  portion  of  property  which  the  covenantor  happens 
to  die  possessed  of,  without  interfering  with  his  power  of  squandering 
^^^  or  dissipating  it  in  his  lifetime,  if  he  chooses.     *An  unequal  dis- 

-*  tribution  of  property  among  the  children  of  the  covenantor,  by  his 
will,  to  the  disadvantage  of  the  covenantee,  is  the  act  against  which 
the  covenant  is  immediately  directed.  The  principal  point  arising  on 
such  covenants  has  been,  whether  they  admit  of  gifts  to  a  child  taking 
effect  in  the  parentis  lifetime.  In  the  case  of  Jones  v.  Martin,  3  Ansl. 
882,  more  fully,  5  Yes.  266,  n..  Lord  Loughborough  thought  that  » 
gift,  out  and  out,  might  be  allowed ;  but  he  decided  (or,  rather,  induced 
the  House  of  Lords  to  decide),  that  a  transfer  of  stock  to  a  child,  with 
an  agreement,  though  oral,  that  the  father  should  take  the  dividends 
during  his  life,  was  void,  as  being  designed  to  elude  the  covenant.  And, 
even  where  the  covenant  was,  in  terms,  confined  to  such  real  and  per- 
sonal estate  as  the  covenantor  should  die  seised  and  possessed  of,  it  was 
held  by  Sir  W  Grant,  M.  R.  (following  Lord  Rosslyn*s  distinction  in 
Jones  V.  Martin),  that  the  covenantor  could  not  defeat  it  by  a  gift 
posthumous  in  enjoyment^  though  not  testamentary,  as,  by  a  transfer 
of  stock  to  trustees,  with  a  declaration  of  trust  for  the  covenantor  for 
life,  and,  on  his  decease,  for  one  of  his  children :  Fortescue  v.  Hennah, 
19  Yes.  67."  Lord  Rosslyn,  in  Jones  v.  Martin,  says  :(&)  <<  This  covenant 
was  stated  by  the  counsel  for  the  respondent  to  be  vague  and  idle,  unmean- 
ing and  insecure.  It  is  not,  however,  an  unusual  covenant  in  settle- 
ments. Many  marriages  are  entered  into  on  such  covenants :  and  they 
are  not  inexpedient.  They  are  entitled  to  favourable  consideration. 
Such  a  covenant  holds  out  a  prospect  that  the  party  who  marries  into 
a  family,  will  continue  a  member  of  that  family ;  and  it  provides,  as  it 
were,  a  pledge  that  he  shall  be  considered,  and  may  consider  himself, 
part  of  such  family,  till  the  death  of  the  person  who  enters  into  the 
^(.^  covenant.     But,  then,  it  *does  not  confine  or  restrict  the  father's 

-*  powers.  He  may  alter  the  nature  of  his  property  from  personal 
to  real ;  or  he  may  give  scope  to  projects ;  or  indulge  in  a  free  and 
unlimited  expense.  But  he  must  not  be  allowed  to  entertain  more  par- 
damages  maj  be  recoTered  in  retpeei  of  it;  tha^  if  a  share  in  it  had  been  given  to  the  daughter 
in  her  lifetime,  she  oonld  hare  oonveyed  it  to  her  husband,  and  would  have  done  so,  as  appears 
by  her  will ;  that  the  father  might  hare  given  the  oopjhold  to  one  or  more  of  his  other  children, 
and  personal  property,  or  money,  of  equal  Talue,  to  the  plaintiff's  wife,  which  would  then  haye 
come  to  the  plaintiff;  that  a  bequest  of  a  share  in  the  copyhold  to  the  wife's  administrator  would 
oare  satisfied  the  covenant,  and  would  hare  carried  the  whole  interest  to  the  plaintiff,  and  he 
was  entitled  to  damages  commensurate  therewith;  and  that  the  wiU  of  the  wife  would,  in  equity 
hare  made  the  father  a  trustee  for  the  plaintiff,  even  if  the  share  of  the  oopyhold  given  to  her 
bad  descended,  at  law,  to  the  father." 

{«)  VoL  IX.  p.  118.  {h)  6  Yes.  268,  n. 
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fcial  inclinations  and  dispositions  towards  one  child  more  than  another. 
If  his  partiality  does  rise  so  high,  and  he  will  make  a  difference,  he 
must  do  it  directly,  absolntely,  and  by  an  unqualified  gift,  surrendering 
all  his  own  right  and  interest.  He  must  give  out  and  out.  He  must 
not,  however,  exercise  his  power  by  an  act  which  is  to  take  effect,  not 
against  his  own  interest,  but  only  at  a  time  when  his  own  interest  will 
cease."  [Maulb,  J. — ^You  treat  this  covenant  as  an  insurance  upon 
the  wife's  life  ?]  The  covenantor  must  answer  in  damages.  [Maule, 
J. — In  the  event  that  has  happened,  nothing  that  the  father  could  do 
would  relieve  him  from  an  action  for  a  breach  of  covenant.  If  he  had 
left  his  whole  estate  to  the  husband,  or  to  the  daughter's  children,  even 
that  would  have  been  no  performance  of  the  covenant.]  He  is,  in 
effect,  an  insurer.  Marriage  and  the  birth  of  children  was  contem- 
plated ;  and  the  intention  of  the  covenant  was,  to  make  provision  for 
such  issue,  as  well  as  for  the  covenantor's  daughter.  The  covenant  is 
in  the  alternative, — to  make  the  provision  by  deed  or  wUl:  the  covenant 
itself  being  absolute ;  the  mode  of  performance  only  conditional. 
Laughter's  case,  5  Co.  Rep.  21  b(a) — where  it  was  laid  down,  that, 
where  the  condition  of  a  bond  consists  of  two  parts,  in  the  disjunctive, 
and  both  are  possible  at  the  time  of  the  bond  made,  and  afterwards  one 
of  them  becomes  impossible,  by  the  act  of  God,  the  obligor  is  not  bound 
to  perform  the  other  part, — ^has  been  distinctly  overruled  by  the  autho- 
rities cited  in  Mr.  Eraser's  note  A. — <<  In  *Studholmes  v.  Mandell,  ^^^ 
1  Ld.  Raym.  279,  1  Lutwyche,  688,  the  court  said  that  the  rule  ^ 
and  reason  of  Laughter's  case  ought  not  to  be  taken  so  largely  as  Coke 
has  reported  it,  but  according  to  the  nature  of  the  case :  and  Treby, 
C.  J.,  puts  this  case, — A.,  in  consideration  of  500Z.,  bound  himself  in 
a  bond,  with  condition  either  to  make  a  lease  for  the  life  of  the  obligee 
hefore  such  a  day,  or  to  pay  him  lOOZ.  The  obligee  died  before  the  day, 
yet,  in  the  time  when  St.  John  was  chief  justice  of  C.  B.,  it  was  adjudg- 
ed that  the  obligor  should  pay  the  1002. ;  and  St.  John  there  declared 
that  he  knew  well  some  of  the  judges  who  gave  the  resolution  in  Laugh- 
ter's case,  and  that  they  denied  that  they  laid  down  such  a  rule  as  Coke 
has  reported;  yet  the  whole  court  held  that  the  principal  case  of 
Laughter  was  good  law.  Vide  S.  C.,  somewhat  differently  reported, 
Lutw.  fo.  693.  The  reporter  observes  that  the  case  put  by  Treby  seems 
to  be  indistinguishable  in  reason  from  Laughter's  case.  So,  also,  in 
Drummond  v.  The  Duke  of  Bolton,  Sayer,  243,  the  court  said  thaf  the 
doctrine  in  Laughter's  case,  which  does  not  appear  to  be  laid  down  by 
the  court,  but  to  be  the  reason  given  by  the  reporter  for  the  judgment 
of  the  court,  is  laid  down  too  largely.  And,  in  Da  Costa  v.  Davis,  1 
B.  &  P.  242,  it  seems  to  have  been  taken  for  granted  that  the  impos- 
sibility of  performing  one  condition,  is  no  excuse  for  not  performing 

(a)  S.  C.  per  nam.  Eaton  and  Monoz  v.  Laughter,  Cro.  Elis.  398 ;  S.  0.  per  nom,  Eaton's  case, 
7.  Moore,  357 ;  S.  C.  per  nom,  Eaton  and  Monney  v.  Laughter,  Poph.  98. 
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the  other.  And  vide  the  dictum  of  Walmslby,  More  v.  Morecomb, 
Cro.  Eliz.  864,  F.  Moore,  645,  which  seems  cantrd  to  Laughter's  case : 
and,  note,  in  the  case  of  an  award,  where  one  of  two  matters  is 
awarded  in  the  disjunctive,  and  one  alternative  is  impossible  or 
uncertain,  that  alternative  must  be  taken  which  can  be  performed: 
Simmonds  v.  Swaine,  1  Taunt.  649."  Wood  v.  Bate,  Palmer,  518, 
and  Eaton  t;.  Butter,  Palmer,  552,  so  far  as  it  is  practicable  to  decipher 
♦qi  *them,  seem  to  be  inconsistent  with  the  ruling  in  Laughter's  case. 
J  In  Prebble  v.  Boghurst,  7  Taunt.  588,  1  J.  B.  Moore,  258  (E.  C. 
L.  R.  vol.  4),  a  bond  recited  a  marriage  intended,  and  the  wife's  present 
and  expectant  property,  and  that,  in  consideration  thereof,  and  of  love, 
and  to  make  a  provision  for  the  wife  and  the  issue  of  the  marriage,  in 
case  it  should  take  effect,  the  husband  had  agreed  to  pay  a  sum  to 
trustees,  and  also  had  agreed,  that,  if  at  any  time  during  his  naturtd 
life  he  should  be  seised  of  any  hereditaments  in  possession,  he  would, 
by  such  conveyances  as  counsel  should  advise,  settle  the  same  on  tbo 
wife  and  the  issue  of  the  marriage,  in  such  parts  and  proportions,  anl 
to  such  use  and  uses,  as  should  be  thought  requisite,  the  better  to  ma).  '> 
a  provision  for  her,  in  case  she  should  survive ;  and  the  condition  war, 
for  payment  of  the  sum  to  trustees,  and  also  that,  if  the  obligor  shoulii, 
during  life,  become  seised  of  hereditaments,  he  should  settle  tic 
same  upon  the  wife  and  the  issue  of  the  marriage,  as  counsel  should 
advise,  in  such  parts  and  proportions,  and  to  such  use  and  uses  as 
should  be  thought  requisite,  the  better  to  make  a  provision  for  her,  in 
case  she  should  survive  the  obligor :  the  husband  had  issue,  survived 
the  wife,  and  afterwards  acquired  lands,  but  made  no  settlement  thereof 
on  the  issue : — this  court  held  that  the  bond  was  not  forfeited ;  but 
that  decision  was  afterwards  overruled  by  Lord  Eldon,  assisted  by 
Richards,  G.  B.,  and  Abbott,  J.(a)  There  are  many  authorities  to 
show  that  the  circumstance  of  one  alternative  becoming  impossibk, 
whether  by  the  act  of  God,  or  otherwise,  will  not  relieve  the  covenantor 
froiti  the  performance  of  the  other.  [Maule,  J. — A  man  may,  if  he 
chooses,  covenant  that  it  shall  or  shall  not  rain  to-morrow. (&)]  In  that 
^^^^  *case  he  is  an  insurer,  and  shall  answer  in  damages.  In  Da  Costa 
-'  V.  Davis,  it  was  held,  that,  where  the  condition  of  a  bond  is,  to 
do  one  of  two  things,  showing  that  one  could  not  be  performed,  is  no 
good  reason  for  not  having  performed  the  other.  The  like  was  held  by 
Parks,  B.,  in  Stevens  v.  Webb,  7  C.  &  P.  60  (E.  C.  L.  R.  vol.  32). 
In  that  case,  A.  was  in  custody  on  a  ca.  «a.,  and,  in  consideration  of 
the  plaintiff's  consenting  to  his  discharge,  B.  agreed  to  pay  85Z.,  or  to 
surrender  A.  to  the  sheriff:  A.  on  a  subsequent  day  offered  to  surren- 

(a)  See  Prebble  v.  Bogbnn^  1  SwansL  309. 

(b)  See  Com.  Dig.  Condition  (D  2),  citing  1  RoU.  Abr.  420  (D.),  pL  1 ;  6  Yin.  Abr.  Ill  (D  a},, 
pi.  1,  wbiob  refers  to  22  B.  4,  26  (Sir  James  Harrington's  ease,  M.  22  £.  i,  fo.  24,  pi.  8),  where 
tbis  was  said  obiur  by  Briav,  C  J.  of  C.  P. 
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der  himself  to  the  sheriff,  who  would  not  re-take  him,  as  the  plaintiff 
had  consented  to  his  discharge :  and  the  learned  baron  ruled  that  the 
agreement  was  absolute  for  the  payment  of  the  85Z.,  and  that  the  other 
alternative  was  not  satisfied  by  the  offer  of  the  surrender.  [Maule, 
J. — There  cannot  be  a  stronger  illustration  of  the  principle,  than  the 
case  of  a  covenant  that  a  thing  is  in  a  given  condition, — ^for  instance, 
that  a  horse  is  sound.]  Where  a  man  covenants  absolutely  that  he  is 
seised  in  fee-simple,  he  is  answerable  in  damages  if  his  title  turns  out  to 
be  defective.  [Maule,  J. — So,  where  one  covenanted  to  enfeoff  J.  S., 
and  J.  S.  refused  to  come  and  be  enfeoffed,  it  was  held  that  the  cove- 
nantor was  bound  to  make  him.]  In  Lee  v.  Garret,  2  Show.  148,  in 
debt  on  a  bond  conditioned  to  pay  500L  to  the  administrator  of  the 
obligee  within  two  months  after  his  death, — a  plea  that  he  was  ready 
to  pay  it,  but  that  no  administrator  was  appointed,  without  saying 
uneore  prists  was  held  bad.  [Maule,  J. — Covenants  containing  condi- 
tions are  not  so  much  objects  of  compassion  now  as  they  were  formerly.] 
In  Comyns*s  Digest,  Condition  (D  1),  it  is  said,(a)  that,  « if  a  man 
covenants  or  promises  to  do  a  certain  thing  at  a  certain  time, 
and  it  becomes  impossible  by  the  act  of  God,  he  *shall  not  p^^^ 
be  excused."  Again,  title  Action  upon  the  Case  upon  Aasump-  ^ 
«tf,  (6),  it  is  laid  down,  that,  <<  if  a  man  undertake  to  build  a  house 
before  such  a  day,  and  afterwards  a  plague  happens,  and  continues 
till  the  day,  he  shall  be  excused  by  this  necessity  for  not  doing  it 
at  the  day,  if  he  build  it  afterwards ;  for,  he  is  not  obliged  to  hazard 
his  life: (6)  but,  if  the  thing  promised  become  afterwards  impossi- 
ble by  the  act  of  God,  that  does  not  excuse  him ;  for,  he  took  upon 
himself  to  do  it.(c)  And  in  a  note  to  that  passage  is  added  the  follow- 
ing,— «<If  performance  of  a  contract  becomes  impracticable  through 
the  act  of  God,  and  there  is  no  provision  therein  exonerating  the  con- 
tractor from  performance,  under  such  circumstances,  he  must  answer 
for  the  breach  of  it  in  damages :  Shubrick  t;.  Salmond,  8  Burr.  1637. 
Thus,  a  freighter  who  covenants  generally  to  load  a  cargo,  and  is  pre- 
vented so  doing  by  the  prevalence  of  the  plague,  is  liable  on  his  cove- 
nant; Barker  v,  Hodgson,  3  M.  &  Selw.  267.  There  is  no  implied 
exception  of  loss  or  destruction  by  act  of  God,  in  a  continuing  contract ; 
such  as,  to  repair  a  bridge  during  a  certain  time,  unless  the  contract 
cannot  afterwards  be  fulfilled :  The  Brecknock  and  Abergavenny  Canal 
Navigation  v.  Pritchard,  6  Term  Rep.  750."  Suppose  a  man  covenants 
to  pay  money  on  a  given  day,  and  before  the  day  arrives  he  becomes 
lunatic,  he  still  remains  liable  on  his  covenant.  So,  a  lessee  of  a  house 
who  covenants  generally  to  repair  it,  is  bound  to  rebuild  it,  if  it  be 
burnt  by  an  accidental  fire :  Bullock  v.  Dommitt,  6  Term  Rep.  o50.((2) 

(a)  Citing  1  Roll.  Abr.  450, 1.  20.     (5  Vin.  Abr.  220,  pi.  8.) 

(6)  Citing  1  Roll.  Abr.  450, 1.  30.     (5  Yin.  Abr.  220,  pi.  10.) 

(r)  CiUng  1  Roll.  Abr.  450, 1.  20,  25.     (5  Vin.  Abr.  228,  pi.  8.) 

{d)  And  see  Weigell  r.  Waters,  6  T.  R.  488,  Waters  v.  Weigell,  2  Anstr.  575. 
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That  is  substantially  Paradine  v.  Jane,  Alejn.  26,  over  again.  There, 
in  debt  for  arrears  of  rent  due  upon  a  lease,  the  defendant  pleaded, 
^^  ^^  that  a  certain  German  ^prince,  by  name  Prince  Rupert,  an  alien 

^^  born,  enemy  to  the  King  and  kingdom,  had  invaded  the  realm 
with  a  hostile  army  of  men,  and,  with  the  same  force,  did  enter  upon 
the  defendant's  possession,  and  him  expelled,  and  held  out  of  possession 
from  the  19  July,  18  Car.,  till  the  feast  of  the  Annunciation,  21  Car., 
whereby  he  could  not  take  the  profits :  and  it  was  resolved  that  the 
plea  was  insufficient ;  the  Court  saying :  «  He  hath  not  averred  that 
the  army  were  all  aliens,  which  shall  not  be  intended ;  and  then  he  hath 
his  remedy  against  them.  That  the  matter  of  the  plea  was  insufficient ; 
for,  though  the  whole  army  had  been  alien  enemies,  yet  he  ought  to 
pay  his  rent.  And  this  difference  was  taken,  that,  where  the  law  cre- 
ates a  duty  or  charge,  and  the  party  is  disabled  to  perform  it,  without 
any  default  in  him,  and  hath  no  remedy  over,  there  the  law  will  excuse 
him ;  as,  in  the  case  of  waste, — if  a  house  be  destroyed  by  tempest,  or 
by  enemies,  the  lessee  is  excused :  Dyer,  33  a ;  1  Inst.  53  b,  283  a ; 
11  H.  4,  6.(a)  So,  of  an  escape ;  Co.  4,  84  b.  So,  in  9  E.  3,  16,(6) 
a  aupersedeas  was  awarded  to  the  justices,  that  they  should  not  proceed 
in  a  cessavitj  upon  a  cesser  during  the  war.  But,  when  the  party,  by 
his  own  contract,  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity ;  because  he  might  have  provided  against  it  by  his  contract. 
And,  therefore,  if  the  lessee  covenant  to  repair  a  house,  though  it  be 
burnt  by  lightning,  or  thrown  down  by  enemies,  yet  he  ought  to  repair 
it.  Dyer,  33  a ;  40  E.  8,  6."(tf)  In  Atkinson  v.  Ritchie,  10  East,  530, 
the  owner  of  a  vessel  was  held  liable  for  sailing  without  a  full  cargo, 
♦iftl  Pursuant  to  charter,  *though  the  jury  found  that  the  master 
-^  acted  bond  fide^  under  a  reasonable  and  well-founded  apprehension 
of  a  hostile  embargo.  Lord  Ellenborough  there  said  (p.  533) :  <(  No 
exception  (of  a  private  nature,  at  least)  which  is  not  contained  in  the 
contract  itself,  can  be  engrafted  upon  it,  by  implication,  as  an  excuse 
for  its  non-performance.  The  rule  laid  down  in  the  case  of  Paradine 
V.  Jane  has  been  often  recognised  in  courts  of  law  as  a  sound  one,  t.  e. 
that,  <<  when  the  party,  by  his  own  contract,  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  notwithstanding 
any  accident  by  inevitable  necessity  ;  because  he  might  have  provided 
against  it  by  his  contract."  And  this  has  been  recognised  in  several 
cases,  as,  in  Bullock  v.  Dommitt,  and  The  Company  of  Proprietors  of 
the  Brecknock  and  Abergavenny  Canal  Navigation  v.  Pritchard.(d) 

With  respect  to  the  copyhold,  the  argument  on  the  other  side  will 

(a)  M.  12  H.  i,  fo.  0,  pi.  11 :  and  see  Earl  of  Arnnders  case,  M.  11  H.  4,  fo.  32,  pi.  59. 
(6)  P.  9  E.  3,  fo.  10,  pi.  30.    That  was  not  the  case  of  a  supersedeas,  but  of  a  prohibition  to 
sue,  which  the  judge  disregarded, 
(c)  H.  40  E.  3,  fo.  0,  pi.  11. 
{d)  And  see  Chitty  on  Contracts,  4th  edit,  hj  Russell,  p.  930. 
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be,  that  the  interest  of  the  wife  therein  would  have  gone  to  her  father, 
and  therefore  that  no  damages  could  have  resulted  from  the  breach  of 
coTenant.  But  the  wife  might  have  surrendered  to  the  use  of  her 
husband,  and  such  surrender  would  have  been  valid :  Scamon  v.  Maw, 
3  Bingh.  378  (E.  C.  L.  R.  vol.  82),  11  J.  B.  Moore,  243  (E.  C.  L.  R. 
vol.  22) :  the  statute  8  &  4  W.  4,  c.  74,  s.  77,  expressly  reserves  that 
power  to  the  wife. 

Cromptony  for  the  defendants. — The  covenant  in  question  was  in- 
tended only  to  take  effect  in  the  event  of  the  daughter  surviving  her 
father.    [Maule,  J. — ^Even  in  the  case  of  the  daughter  leaving  issue  ?] 
Yes.     [Maule,  J. — If  the  substantial  meaning  of  the  covenant  is,  that 
the  contemplated  provision  shall  be  made  by  will,  and  it  would  be  well 
performed  by  the  father's  bequeathing  an  equal  share  of  his  property 
to  his  *daughter,  and  she  died  before  him,  no  mischief  is  done.]  p^- . 
Exactly  so.    The  substantial  meaning  of  the  covenant  is,  that  '- 
the  daughter  shall,  at  the  death  of  her  father,  provided  she  be  then 
living,  have  an  equal  share  of  his  property  with  the  other  children  who 
shall  then  be  living*     This  could  only  be  carried  into  effect  by  a  testa- 
mentary instrument.     It  would  be  impossible  to  convey  by  deed  an 
eqoal  share  of  goods  or  estate  which  the  father  should  be  possessed  of 
at  the  time  of  his  death, — which  is  the  time  at  which  the  covenant  was 
to  operate.     It  was  clearly  not  the  intention  of  the  parties  that  any 
present  interest  should  pass :  nor  was  it  intended  to  tie  up  the  property. 
[Maule,  J. — Would  the  father's  conveying  to  his  daughter,  in  his  life- 
time, a  valuable  freehold  estate,  be  a  performance  of  the  covenant  ?] 
Clearly  not :  it  would  be  a  breach  of  the  contract,  as  to  the  rest  of  the 
children.     The  covenantor  could  not,  by  any  instrument  made  in  his 
lifetime,  perform  this  covenant:  the  subject-matter  not  being  ascer- 
tainable till  his  death :  Lunn  v.  Thornton,  1  M.  Gr.  &  S.  879  (E.  C.  L. 
R.  vol.  50).     In  Needham  v.  Kirkman,  8  B.  &  Aid.  531  (E.  0.  L.  R. 
vol.  5),  where  A.,  being  seised  of  certain  real  estates,  conveyed  part 
of  them  to  the  uses  of  the  settlement  at  the  time  of  his  second  mar- 
riage, and  also  covenanted  with  the  trustees,  that  he  would,  by  will  or 
otherwise,  give  and  devise  all  other  his  real  estates,  and  also  his  per- 
sonal estate,  to  and  amongst  the  children,  both  of  his  first  and  second 
marriage,  share  and  share  alike, — ^it  was  held  that  this  covenant  was 
applicable  only  to  such  real  and  personal  estate  of  which  A.  might 
die  seised  or  possessed,  and  that  it  did  not  prevent  him  from  dis- 
posing freely,  during  his  life,  of  such  part  of  his  real  estate  as  was 
not  settled,  or  which  he  might  acquire  subsequently  to  the  settle- 
ment.    In  Fortcscue  v,  Hennah,  19  Yes.  67,  a  deed  of  this  *8ort  ^^^ . 
was  looked  upon  as  a  testamentary  paper.     It  was  there  held,  ^ 
that  a  father  under  covenant  for  an  equal  division,  at  his  death,  of 
all  the  property  he  shall  die  seised  or  possessed  of,  between  his  two 
daughters,  or  their  families,  cannot  defeat  the  covenant  by  a  disposition 

TOL.  IX. — 8 
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in  effect  testamentary, — as  by  reserving  to  himself  an  interest  for  life. 
In  the  coarse  of  the  argument  in  that  case,  it  was  said,  that,  according 
to  the  principles  established  by  Randall  v,  Willis,  5  Yes.  262,(a)  Jones  v. 
Martin,  8  Anstr.  882,  5  Yes.  266,  n.,  and  Lewis  v.  Madocks,  8  Yes. 
150,  «  a  father  under  such  a  covenant,  though  he  has  the  liberty  of  dis- 
position during  his  life,  cannot  stipulate  for  his  own  benefit,  and, 
reserving  an  interest  for  his  own  life,  make  an  unequal  distribution,  in 
effect,  though  not  in  form,  testamentary.  If  he  will  be  partial,  he  must 
be  partial  against  himself."  But  Sir  W.  Grant,  M.  R.,  said :  «  Robert 
Hickes  having  covenanted  that  his  eldest  daughter  and  her  first 
husband,  and  her  children  by  him,  should,  at  the  death  of  Robert 
Hickes,  have  a  full  moiety  of  all  the  real  and  personal  estate  of  which 
he  should  die  seised  or  possessed,  it  is  clear  that  he  could  not  defeat  the 
effect  of  that  covenant  by  any  testamentary  act.  The  question  is,  whe- 
ther he  could  defeat  it  by  acts  which,  though  not  strictly  testamentary, 
were  not  to  take  effect  until  after  his  death.  It  is  evident  that  such  a 
covenant  has  little  value,  if  its  effect  is  to  depend  on  the  form  of  the 
instrument.  Against  a  diminution  of  his  property  by  absolute  gift 
during  his  lifetime,  his  own  interest  and  convenience  form  a  pretty  good 
security :  not  so,  where,  without  any  diminution  of  his  own  enjoyment, 
^^^^  he  exercises  a  mere  ^posthumous  bounty,  though  by  an  irrevocable 
-^  instrument.  It  seems  to  me  that  the  spirit  of  such  a  covenant 
requires  that  every  disposition  should  be  excluded,  which  is  in  its  effect 
testamentary,  though  not  such  in  point  of  form."  Here,  the  father 
never  intended  to  put  it  in  his  daughter's  power  to  give  the  property  to 
her  husband.  [Williams,  J. — ^Leaving  the  share  to  her  child,  would 
not,  according  to  Mr.  Brotcn's  argument,  satisfy  the  covenant.]  The 
language  of  the  second  branch  of  Laughter's  case  is  precisely  like  that 
of  this  covenant :  and  that  part  of  the  case  has  never  been  found  fault 
with.  The  same  account  of  the  reasons  for  the  decision  is  given  in 
'Croke  and  in  Moore,  as  that  given  by  Sir  Edward  Coke  :  and  it  is  un- 
doubtedly good  law.  Where  there  is  an  absolute  option,  it  cannot  be 
taken  away  by  the  act  of  God.  [Williams,  J. — Laughter's  case  is 
cited  in  Sheppard's  Touchstone  without  any  remark.]  At  p.  173  of 
that  book,  it  is  said,  that,  <<  if  one  covenant  to  leave  a  wood  in  the  same 
plight  as  he  finds  it,  and  he  cut  down  trees ;  in  this  case,  the  covenant 
is  broken  presently ;  for,  it  is  now  become  impossible  to  be  performed, 
by  his  own  act :  but,  if  in  this  case,  some  of  the  trees  be  blown  down 
with  the  wind,  or  the  like,  by  this  [act  of  God]  the  covenant  is  not 
broken ;  for,  it  is  now  become  impossible  to  be  done,  by  the  act  of  God, 
and  in  this  case  the  covenantor  is  not  bound  to  supply  it."  Again,  at 
p.  382,  «( When  the  condition  of  an  obligation  is,  to  do  [one  of]  two 

(a)  And  aee  the  American  cues,  Garner  o.  Gamer's  executor,  I  Desaua'  Chane.  Rep.  487; 
Tabb  V.  Archer,  3  Hen.  A  Hunf.  399;  Roana'e  azaeator  v.  Hem,  I  Waah.  47;  Fleming  v.  WilUi, 
SCaU.6. 
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things  by  a  day,  and,  at  the  time  of  making  the  obligation,  both  of  them 
are  possible,  but  after,  and  before  the  time  when  the  same  are  to  bo 
done,  one  of  the  things  is  become  impossible,  by  the  act  of  God,  or  by 
the  sole  act  and  laches  of  the  obligee  himself;  in  this  case,  the  obligor 
is  not  bound  to  do  the  other  thing  that  is  possible,  but  is  discharged  of 
the  whole  obligation.  But,  if,  at  the  time  of  the  making  of  the  obli- 
gation, one  of  the  things  is,  and  the  Mother  of  the  things  is  not  r^-ty 
possible  to  be  done,  he  must  perform  that  which  is  possible.  And  ^ 
if,  in  the  first  case,  one  of  the  things  become  impossible  afterwards  by 
the  act  of  the  obligor,  or  a  stranger,  the  obligor  must  see  that  he  do 
the  other  thing,  at  his  peril.  And,  when  the  condition  of  an  obligation 
is,  to  do  one  single  thing,  which  afterwards,  before  the  time  when  it  is 
to  be  done,  doth  become  impossible  to  be  done  in  all  or  in  part,  the 
obligation  is  wholly  discharged ;  and  yet,  if  it  be  possible  to  be  done  in 
any  part,  it  shall  be  performed  as  near  to  the  condition  as  may  be." 
Stadholmes  v.  Mandell  is  also  reported  in  Nelson*s  edition  of  Lutwyche, 
where  the  learned  editor,  speaking  of  Laughter's  case,  says: (a)  ^^'Tis 
tme,  Justice  Grokb  tells  us  that  Gawdy  held  the  bond  was  not  dis- 
charged, but  that  the  husband  ought  to  purchase  lands  for  the  heirs  of 
the  wife,  because  he  was  obliged  to  do  so  by  the  condition,  and  had 
time,  during  his  life,  to  perform  it ;  and  that  the  word  heirs  in  that 
place,  was  not  a  word  of  limitation,  but  of  purchase :  but  either  he  or 
my  Lord  Coeb  must  be  mistaken;  for,  Coke  tells  us  judgment  was 
given  for  the  defendant,  by  Popham,  C.  J.,  and  the  whole  courts — which 
could  not  be,  if  Gawdy,  who  was  then  a  judge  of  that  court,  dissented. 
However,  we  having  the  concurrent  testimony  of  my  Lord  Coke,  Croke, 
and  Moore,  of  whom  two  were  afterwards  judges,  and  one  of  them  of 
counsel  in  the  cause,  I  think  we  are  rather  to  believe  what  they  have 
written,  than  what  the  chief  justice  had  by  tradition.  But  I  have  this 
to  object  against  that  opinion  of  Gawdy,  that  I  take  it  to  be  of  no 
great  weight,  because  he  was  of  a  contrary  opinion  in  the  very  same 
term,  in  a  like  case  between  other  parties ;  for,  in  Gremingham  and 
Ewre's  case,  Cro.  Eliz.  896,  he  laid  it  down  for  a  rule,  that,  where  a 
condition  is  in  the  disjunctive,  *and  one  part  of  it  becomes  impos-  j-^-^ 
sible  to  be  performed,  by  the  act  of  the  obligee  himself,  there  the  ^ 
obligor  is  discharged  from  the  other  part ;  and  his  reason  is,  because  in 
such  case  the  obligor  hath  his  choice  to  do  either,  and,  being  deprived 
of  that  choice  by  the  obligee  himself,  therefore  he  shall  do  neither. 
Now,  if  this  is  law,  what  reason  can  be  given  why  the  act  of  God  should 
not  work  a  discharge,  as  well  as  the  act  of  the  party?"  Drummond  v. 
The  Duke  of  Bolton  has  no  application :  and  there  is  nothing  in  the 
cases  of  Wood  v.  Bate  and  Eaton  t;.  Butter,  to  justify  the  suggestion 
that  they  are  at  variance  with  Laughter's  case.  In  Com.  Dig.  Cov^' 
nant  (F),(&)  it  is  said, — <<  If  tenant  for  life,  or  in  tail,  leases  for  twenty 

(a)  Page  215. 

(6)  Citing  Cbeiny  and  Langley'a  OMei  1  Leon.  179. 
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years,  and  covenants  by  demist^  and  dies  within  the  term,  covenant  does 
not  lie."  That  ease  is  analogous  to  the  present.  There,  as  here,  the 
subject-matter  of  the  covenant  was  gone.  So  in  Bac.  Abr.  Canditions 
(Q),(a)  it  is  said, — <<  Regularly,  if  a  condition  which  was  possible  at  the 
making  thereof,  becomes  impossible,  by  the  act  of  God,  the  obligation 
is  discharged."  There  being  no  words  of  limitation  here,  the  provision 
for  the  wife  would  be  limited  to  her  life,  and,  if  so,  the  husband  has 
lost  nothing. 

The  second  question,  it  is  submitted,  should,  like  the  first,,  be  answered 
in  the  negative :  for,  the  court  will  not  assume  that  the  covenantor's 
daughter  would  have  disinherited  her  heir,  viz.,  her  father ;  and,  conse- 
quently, they  cannot  say  that  the  plaintiflf  has  sustained  any  damage 
at  all. 

Broiffn  was  heard  in  reply, 
^^q^       *The  following  certificate  was  afterwards  sent  to  the  Vice 
-*   Chancellor : — 

<(This  case  has  been  argued  before  us  by  counsel;  and  we  are- of 
opinion, — ^first,  that  Frederick  Jones  has  not  any  good  cause  of  action, 
— secondly,  that,  in  the  event  supposed,  Frederick  Jones  could  not 
have  recovered  any  substantial  damages  in  such  action." 

«  W.  H.  Maulb, 
<(  G.  Grbsswbll, 

«E.  V.  WlLLIAMS."(6) 

(a)  Citinsf  1  Roll.  Abr.  449.  (Yin.  Abr.  ChndUion  (G.  o.)  Vol.  5,  p.  227);  Co.  Litt  206  a  j 
AnoiL  F.  Moore,  124 ;  Pet  and  Cally's  case,  1  Leon.  804. 

(6)  When  the  case  afterwards  eame  before  Vice  Chancellor  Wigram,  his  Honour  sud  (7  Hare* 
267) : — ''In  this  case,  I  am  not  assisted  by  knowing  the  reasons  of  the  judges  of  the  Court  of 
Common  Pleas :  but  I  understand  fh>m  counsel,  that  they  considered  the  case  by  analogy  to  the 
reasoning  of  the  court  in  I^aaghter's  ease.  The  oorenantor  in  this  case  has  referred  to  himself 
the  priyilege  of  not  making  the  stipulated  provision  during  his  life ;  aad  the  provision  by  wiU, 
it  is  said,  has  failed,  not  by  his  act  or  omission,  but  by  the  default  of  the  legatee  in  his  lifetime. 
There  cannot,  I  think,  be  any  doubt  that  the  intention  of  the  parties  is  disappointed  by  this 
decision.  Where  a  parent»  on  the  marriage  of  a  ohild,  covenants  to  make  for  that  child  a  pro- 
vision by  deed  or  will,  it  cannot  be  doubted  that  the  provision  is  intended  to  be  absolute,  and 
that  the  mode  of  making  it  alone  is  intended  to  be  left  to  the  discretion  of  the  covenantor.  And 
a  doubt  crossed  my  mind,  of  this  nature, — ^If  the  wiU  of  the  covenantor  had  contained  a  proTisiion 
in  favour  of  the  lady,  and  she  had  left  issue  living  at  her  death,  the  new  will-act  would  have 
prevented  a  lapse ;  and  a  doubt  occurred  to  me  whether  the  covenantor  might  not  have  made 
a  will  so  as  to  have  preserved  to  the  lady  the  benefit  of  the  covenant,  notwithstanding  her 
death  in  his  lifetime, — ^whether,  in  faot,  he  might  not»  by  wiU,  have  done  for  her  (dying  without 
issue)  that  which  the  will-act  would  have  done  for  her  if  she  had  left  issue  living  at  her  death. 
I  do  not  know  whether  this  point  was  suggested  in  argument  before  the  Court  of  Common  Pleas : 
but  I  do  not  feel  such  confldenoe  in  the  point  as  to  make  it  proper  to  send  the  ease  a  f  econd 
time  to  law.    I  shall  eonflrm  the  oertifleate." 
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It  is  ft  ^ood  defeoee  to  an  action  for  a  libel,  that  it  consists  of  a  fair  and  impartial  (though  not 
wrhaHm)  nport  of  a  trial  in  a  court  of  justice;  and  such  defence  is  admi«nbIo  under  no^ 
guilt  J,  which  puts  in  itsue  as  well  the  lawfulness  of  the  oeeasion  of  the  publication,  as  the 
tendency  of  the  alleged  libeL 

This  was  an  action  upon  the  case  for  a  libeL  The  alleged  libel  con- 
sisted of  a  report  of  the  trial  of  a  case  of  Hoare  v,  Dickson,  also  for  a 
libel,  which  took  place  at  the  Croydon  sumraer  assizes,  1847. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Wilde,  C.  J.^  at  the  sittings  at  West- 
minster, after  the  last  term.  The  plaintiff  proved  the  publication  of 
the  alleged  libel,  and  also  that  the  defendant  was  the  editor  of  the 
newspaper  in  which  it  appeared. 

On  the  part  of  the  defendant,  it  was  proposed  to  give  in  evidence 
certain  letters  which  had  been  produced  at  the  trial  of  the  cause  of 
Hoare  v.  Dickson  for  the  purpose  of  showing  that  the  then  defendant, 
in  communicating  their  contents  to  a  benevolent  society  of  which  he 
was  the  secretary,  had  acted  bond  fide  in  the  discharge  of  his  duty ; 
and  it  was  further  proposed  to  call  witnesses  to  prove  that  the  report 
in  question,  though  not  a  verbatim  report  of  what  took  place  at  the 
former  trial,  was  a  fair  and  substantially  correct  report. 

On  the  part  of  the  plaintiff,  it  was  objected  that  the  evidence  so  pro- 
posed to  be  given  was  not  admi88ible,^at  all  events  under  the  general 
issue;  for  that,  however  necessary  the  letters  might  have  been  for 
Dickson's  justification,  the  present  defendant  was  not  justified  in  giving 
tliem  publicity,  or  in  publishing  a  garbled  statement  of  what  passed  in 
court. 

The  objection  was  overruled,  and  the  evidence  ^admitted :  and  p^,^^ 
his  lordship,  in  submitting  the  case  to  the  jury,  told  them  that  ^ 
they  must  find  for  the  defendant,  if  they  were  satisfied  that  the  publi- 
cation complained  of  was  no  more  than  a  fair  and  band  fide  report  of 
the  trial  at  Croydon. 

The  jury  accordingly  returned  a  verdict  for  the  defendant. 

S,  CarteTj  for  the  plaintiff,  now  moved  for  a  new  trial,  on  the  ground 
of  misreception  of  evidence,  misdirection,  that  the  verdict  was  against 
e\idence,  and  on  the  ground  of  the  absence  of  a  material  witness. — The 
letters  produced  on  the  trial  of  the  case  of  Hoare  v.  Dickson,  were 
clearly  not  admissible  in  this  case.  [Wilde,  C.  J. — They  were  pro- 
duced and  read  for  the  purpose  of  showing  that  the  statement  of  them 
in  the  alleged  libel,  was  a  fair  and  accurate  statement  of  their  purport. 
31aul£y  J* — They  formed  a  portion  of  the  defendant's  evidence  that 
his  report  was  a  fair  one.]  At  all  events,  the  matter  should  have  been 
pleaded  specially,  in  order  that  the  plaintiff  might  have  an  opportunitj- 
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to  meet  it.  Gurry  v,  Walter,  1  Bos.  &  Pull.  525,  is  apparently  an 
authority  against  the  plaintiff.  It  was  there  held,  that  an  action  can- 
not be  maintained  for  publishing  a  true  account  of  the  proceedings  of 
a  court  of  justice,  however  injurious  such  publication  may  be  to  the 
character  of  an  individual :  but,  <<  some  doubts  being  entertained  upon 
Ihe  bench,  whether  the  matter  of  justification  ought  not  to  have  been 
pleaded,  the  case  stood  over ;  and  no  judgment  tffos  ever  given,*'  It 
is  submitted  that  those  doubts  were  well  founded.  And  in  all  the  sub- 
sequent cases  it  will  be  found  that  the  matter  toai  specially  pleaded : 
41901  *8®^  Lake  v.  King,  1  Wms.  Saund.  131  b ;  Astley  v.  Younge,  2 
""•J  Burr.  807 ;  Stiles  v.  Nokes,  7  East,  493  ;(a)  Lewis  v.  Walter,  4 

B.  &  Aid.  605  (£.  0.  L.  B.  vol.  6) ;  M'Ghregor  v.  Thwaites,  8  B.  &  C. 
24  (E.  C.  L.  R.  vol.  10),  4  D.  &  R.  695 ;  Duncan  v.  Thwaites,  8  B.  & 

C.  656,  6  D.  &  R.  447  (E.  C.  L.  R.  vol.  16) ;  FUnt  v.  Pike,  4  B.  &  C. 
473  (E.  C.  L.  R.  vol.  10),  6  D.  &  R.  528 ;  Stockdale  v.  Hansard,  9 
Ad.  &  E.  1  (E.  C.  L.  R.  vol.  36),  2  P.  &  D.  1.  Many  things  are 
privileged  when  spoken,  though  defamatory  of  individuals,  the  publica- 
tion of  which  in  a  written  or  printed  form,  might  be  made  the  subject 
of  an  indictment  or  of  an  action  for  damages :  The  King  v.  Greevey, 
1  M.  &  Selw.  273 ;  The  King  v.  Lord  Abingdon,  1  Esp.  N.  P.  C.  226  ; 
The  King  v.  Mary  Carlile,  3  B.  &  Aid.  167  (E.  C.  L.  R.  vol.  5).  It  is 
no  part  of  the  duty  of  a  newspaper  editor  to  publish  proceedings  in  a 
court  of  justice :  he  is  a  mere  volunteer.  The  observations  of  Lord 
Ellenborouoh,  in  Rex  v.  Fisher,  2  Campb.  563,  evidently  show  that 
there  was  no  disposition  in  that  learned  judge  to  allow  any  great  lati- 
tude in  cases  of  this  sort  to  defendants. 

As  to  the  alleged  surprise, — the  absence  of  the  witness, — ^the  affidavit 
was  defective. 

Maule,  J. — Several  points  have  been  urged  in  this  case.  One  is, 
that  the  plaintiff  was  surprised  by  the  absence  of  a  witness  upon  whose 
testimony  he  mainly  relied.  Surprise  is  a  matter  extrinsic  to  the 
record  and  the  judge's  notes,  and  consequently  can  only  be  made  to 
appear  by  affidavit :  and  here  we  have  no  affidavit  of  surprise,  in  the 
sense  required  by  the  practice  of  the  court.  That  ground,  therefore, 
fails. 

The  next  question  is,  whether  certain  evidence  which  was  offered  on 
*9^1  the  part  of  the  defendant,  was  admissible  *under  not  guilty.  That 
-*  evidence  was  of  this  nature, — Shaving  a  tendency  to  show  that  the 
alleged  libellous  matter  was  published  upon  an  occasion  which  justified 
the  publication  of  that  which  might  be  injurious  to  the  character  of  a 
third  person.  Now,  evidence  of  that  sort, — ^which  is  comprised  within 
the  class  of  privileged  communications, — ^has  always  been  held  to  be 
admissible  under  not  guilty.     It  shows  that  the  publication  was  not 

(a)  S.  C.  fMT  nom.  Carr  v.  Jonet,  8  J.  P.  Smith,  491. 
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malicioQs:  and  not  guilty  denies  the  allegation  of  malice  in  the  declara- 
tion. I  do  not  mean  to  say  that  such  matter  may  not  also  be  pleaded 
specially :  it  does  not  follow,  that,  because  it  may  be  given  in  evidence 
under  not  guilty,  it  may  not  be  specially  pleaded. 

The  defence  relied  on,  was,  that  the  publication  complained  of,  was  a 
true  and  bond  fide  account  of  what  took  place  at  the  trial  at  Croydon* 
in  1847.  The  evidence  which  was  objected  to,  clearly  had  a  tendency 
to  show  that.  The  question  now  raised,  is,  whether,  assuming  the 
report  to  be  a  fair  and  bond  fide  one,  that  affords  any  defence.  I  think 
it  is  impossible  at  this  day  to  say  that  a  fair  account  of  proceedings  in 
a  court  of  justice,  not  being  ex  parte^  but  in  the  hearing  of  both  sides, 
is  not,  generally  speaking,  a  justifiable  publication.  I  do  not  lay  it 
down  as  an  universal  proposition.  Matters  may  appear  in  a  court  of 
justice,  that  may  have  so  immoral  a  tendency,  or  be  so  injurious  to  the 
character  of  an  iudividual,  that  their  publication  could  not  be  tolerated. 
But,  as  a  general  rule,  it  may  be  assumed  that  the  publication  of  a  fair 
account  of  what  passes  in  a  court  of  justice,  not  ez  parte^  is  justifiable, 
— ^unless  there  be  something  to  take  it  out  of  that  rule.  There  is 
nothing  to  take  this  case  out  of  that  general  rule.  The  cases  cited  all 
apply  either  to  ez  parte  proceedings,  or  where  there  is  some  special 
reason  against  the  application  of  the  general  principle.  Upon  the  whole, 
I  am  of  opinion  that  there  ought  to  be  no  rule. 

♦Cresswell,  J.,  concurred.  P^^ . 

Williams,  J. — I  also  am  of  opinion  that  there  should  be  no  ^ 
rule  in  this  case.  I  understand  the  question  upon  the  first  count  to  be, 
irhether  the  lord  chief  justice  was  right  in  leaving  it  to  the  jury  to  say 
whether  the  matter  complained  of  was  a  fair  account  of  what  took  place 
at  the  trial  at  Croydon,  and  in  telling  them,  that,  if  they  were  of  opinion 
that  it  was,  their  verdict  must  be  for  the  defendant.  The  objection 
urged  is, — first,  that,  assuming  that  to  be  so,  it  afforded  no  defence, — 
and  secondly,  if  it  did  afford  a  defence,  that  it  was  not  admissible  under 
not  guilty.  Before  the  new  rules  of  pleading,  it  is  clear,  the  defendant 
had  the  option  of  pleading  matter  of  this  sort  specially,  or  of  giving 
it  in  evidence  under  not  guilty.  And  the  new  rules  have  made  no  dif- 
ference in  this  respect.  In  Cotton  v.  Browne,  3  Ad.  &  E.  312,  4  N.  & 
M.  831  (E.  C.  L.  R.  vol.  30),  it  was  held,  that,  in  an  action  for  mali- 
ciously indicting  the  plaintiff,  without  probable  cause,  the  defendant 
may  give  evidence  of  probable  cause  under  not  guilty ;  and  that,  if,  in 
addition  to  the  plea  of  not  guilty,  he  pleads  specially  that  he  had  pro- 
bable cause,  the  court  will  order  such  plea  to  be  struck  out.  Lord 
Denman  there  says :  <<  The  injury  complained  of  in  this  action,  is,  not 
merely  in  the  indicting,  nor  in  the  indictment  being  wrongful,  but  in 
maliciously  indicting,  and  in  doing  so  without  reasonable  or  probable 
cause.     The  plea  of  not  guilty  is  sufficient."     So,  here,  not  guilty  puts 
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in  issue,  not  merely  the  publication  of  the  alleged  libel,  but  also  the 
maliciously  doing  it.  Then,  does  the  fact  of  the  matter  complained  of 
being  a  fair  and  bond  fide  account  of  what  took  place  in  a  court  of  jus- 
tice, afford  a  defence  ?  Subject  to  certain  qualifications,  there  is  no 
^^„  doubt  that  it  does  *afford  a  defence.     The  only  difficulty  I  have 

^  felt  has  been  in  ascertaining  the  fact.  It  seems  to  me  that  this 
case  is  not  affected  by  any  of  the  qualifications  adverted  to.  I  assume 
that  the  publication  complained  of  was  of  the  whole  of  the  proceedings, 
— not  the  substance  merely ;  and  I  also  take  it  for  granted  that  there 
were  no  defamatory  remarks  of  the  writer's  own  added  to  it.  I  there- 
fore think  that  the  direction  was  correct,  and  that  there  is  no  foundation 
for  the  motion. 

Wilde,  C.  J. — The  rule  is  moved  principally  on  the  ground  of  mis- 
direction, in  the  reception  and  leaving  to  the  jui^^,  under  not  guilty, 
evidence  which  it  is  said  was  inadmissible,  unless  the  matter  was 
specially  pleaded :  and  it  is  further  contended  that  the  publication  of 
a  fair  account  of  proceedings  which  take  place  in  a  court  of  justice,  is 
not  justifiable,  if  it  reflects  upon  the  character  of  an  individual.  It  is 
not  suggested  that  the  alleged  libel  was  not  a  fair  account  of  what 
took  place  at  the  trial  of  the  cause  of  Hoare  v,  Dickson,  at  Croydon ; 
nor  was  there  any  evidence  given  to  impugn  its  accuracy.  I  see  no 
reason,  therefore,  for  finding  fault  with  the  conclusion  the  jury  came 
to.  The  giving  publicity  to  the  proceedings  of  courts  of  justice,  sub- 
ject to  certain  exceptions,  is  justifiable ;  and  there  is  nothing  in  this 
case  to  bring  it  within  any  of  the  exceptions.  My  brother  Shee 
opened  his  defence  by  stating,  that  the  alleged  libel  was  only  a  fair 
and  bond  fide  report  of  what  had  taken  place  on  the  former  trial :  and 
the  objection  then  taken  by  the  plaintiff's  counsel,  was,  not  that  the 
fact  of  the  publication  being  a  fair  and  impartial  account  of  the  pro- 
ceedings, was  not  an  answer  to  the  action,  but  that  the  defendant's 
counsel  was  not  entitled  to  read  the  whole  of  the  letters  which  were  in 
evidence  on  the  former  occasion,  because  the  whole  were  not  set  out 
*9R1  ^^^^^^^^  ^^  ^^^  alleged  libel.     The  objection  was,  in  ^terras, 

^  limited  to  the  admissibility  of  the  letters.  It  is  now  said,  that 
the  whole  matter  of  defence  was  inadmissible,  because  not  specially 
pleaded.  The  question  Is,  whether  the  publication  complained  of  was 
what  the  law  calls  a  protected  or  privileged  communication.  The  infer- 
ence of  malice  arising  from  the  publication  of  libellous  matter,  is 
rebutted,  by  showing  that  it  was  published  upon  a  lawful  occasion. 
Not  guilty  puts  in  issue  the  tendency  of  the  alleged  libel,  and  also  the 
lawfulness  of  the  occasion  upon  which  it  was  published.  It  does  not 
follow  that  a  defence  may  not  be  given  under  not  guilty,  because  it 
might  also  form  the  subject  of  a  special  plea.  I  think  the  evidence 
was  admissible  on  the  record  as  it  stood ;  and,  my  learned  brothers 
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Ueing  of  opinion  that  there  was  no  misdirection,  I  see  no  ground  for 
disturbing  the  verdict.  Rule  refused. 

It  is  lib«Iloas  to  publish  »  eorreet  acooimt  of  been  arrested,  and  npon  what  charge ;  but  be 

judicial  proceediags,  if  aecompaoied  with  cum-  has  no  right  while  the  charge  is  in  the  coarse 

ments  and  insinuations  tending  to  asperse  a  of  investigation  before  the  magistrate,  to  assume 

man's  eharaet«r:  Thomas  r.  Crosswell,  7  John-  that  the  person  accused  is  guilty,  or  to  hold  him 

mon,  264;  CommonweaKh  v.  Blanding,  8  Pioke-  out  to  the  world  as  such:  Usher  v.  Severance, 

ring,  301.    The  editor  of  a  newspaper  has  a  2  Appleton,  9. 
nghi  to  publish  the  fact  that  an  individual  has 
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In  case  for  the  disturbance  of  a  ferry,  a  count  alleging  that  the  plaintiffs  were  entitled  to  a  cer- 
tain ferry  across  the  Thames,  that  the  defendant  conveyed  passengers  and  goods  across  the 
river  near  to  the  plaintiffs'  ferry,  and  that,  by  reason  thereof,  the  plaintiffs  lost  profits,  and 
were  prejudiced  and  disturbed  in  the  possession  and  profit  of  their  ferry,  was  held,  after  ver- 
dict for  the  plaintiffs,  to  disclose  a  sufiicient  cause  of  action.  , 

Where,  on  a  motion  in  arrest  of  judgment  a  clear  objection  is  not  shown^  (h^  party  wiU  be  left 
to  his  writ  of  error. 

This  was  an  action  upon  the  case  for  the  disturbance  of  a  ferry. 
The  first  count  of  the  declaration  stated,  that  the  plaintiffs,  before 
and  at  the  time  of  the  committing  of  the  grievances  thereinafter  men- 
tioned, were,  and  from  thence  hitherto  had  been,  and  still  continued, 
possessed,  to  wit,  as  trustees  for  the  society  of  Free  Watermen  of  the 
Rirer  Thames,  residing  at  Greenwich,  in  the  county  of  Kent,  called 
"The  Isle  of  Dogs  Ferry  Society,*'  of  an  *ancient  ferry,  called  p^^,- 
Potter's  Ferry,  for  foot-passengers,  and  goods  belonging  to  such  ^ 
foot-passengers,  across  the  river  Thames,  from  a  certain  place  in  the 
Isle  of  Dogs,  in  the  parish  of  Stepney,  in  the  county  of  Middlesex,  to 
Greenwich,  in  the  county  of  Kent ;  taking  for  the  carriage  and  convey- 
ance of  such  passengers,  and  their  goods,  as  have  occasion  for  the  same, 
over  and  across  such  ferry,  in  any  boat  or  boats  kept  by  or  by  the 
authority  of  the  plaintiffs  for  that  purpose,  certain  reasonable  freights 
or  ferriages,  to  wit,  one  penny  for  every  person  on  foot :  nevertheless, 
that  the  defendant,  not  being  one  of  the  free  watermen  aforesaid,  but 
▼ell  knowing  the  premises,  and  contriving  to  disturb  and  injure  the 
plaintiffs  in  the  peaceable  and  lawful  enjoyment  of  the  said  ferry,  there- 
tofore, to  wit,  on,  &c.,  injuriously  and  unlawfully,  and  against  the  will 
of  the  plaintiffs,  carried  and  conveyed,  in  a  certain  boat  of  him,  the 
defendaat,  divers  foot-passengers,  for  hire,  over  and  across  the  said 
river  Thames,  and  upon  the  said  part  of  the  same  river,  where  the 
plaintiffs  had  such  ferry  as  aforesaid,  and  upon  the  said  ferry  of  them, 
the  plaintiffs,  to  wit,  from  the  Isle  of  Dogs  aforesaid  to  Greenwich 
aforesaid ;  and  that,  by  reason  thereof,  the  plaintiffs  had  lost  and  been 
deprived  of  divers  profits  and  emoluments,  which  would  otherwise  have 
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arisen  and  accrued  to  them  from  the  enjoyment  of  their  ferry,  and  had 
been  and  were  greatly  prejudiced  and  disturbed  in  the  possession  and 
profit  thereof,  and  in  their  right  and  title  thereto. 

The  second  count  stated  that  the  plaintiffs,  as  trustees  as  aforesaid, 
were  entitled  to  the  fee-simple  and  inheritance  of  the  said  ferry,  and 
that,  whilst  the  plaintiffs  were  so  entitled  as  trustees  to  the  fee-simpie 
and  inheritance  of  the  said  ferry,  the  defendant  conveyed  divers  pas- 
sengers and  goods  over  and  across  the  river  Thames,  near  to  the  said 
part  of  the  said  river  where  the  plaintiffs  had  such  ferry  as  aforesaid, 
^p^^  and  near  to  the  said  ferry,  *to  wit,  from  the  Isle  'tf  Dogs  aforesaid 
^  to  Greenwich  aforesaid ;  and  that,  by  reason  thereof,  the  plaintiffs 
lost  and  were  deprived  of  divers  profits  and  emoluments  which  woui^i 
otherwise  have  arisen  and  accrued  to  them  from  the  enjoyment  of  then* 
said  ferry,  and  were  greatly  prejudiced  and  disturbed  in  the  possession 
and  profit  thereof,  and  in  their  right  and  title  thereto,  &c. 

At  the  trial,  before  Wilde,  G.  J.,  at  the  sittings  in  Middlesex,  aft^sr 
last  Michaelmas  term,  a  verdict  was  found  for  the  defendant  on  the  firnt; 
count  and  for  the  plaintiffs  on  the  second. 

Peacock^  on  behalf  of  the  defendant,  now  moved  to  arrest  the  jud|;- 
ment. —  The  second  count  discloses  no  cause  of  action.  It  merelv 
alleges  that  the  plaintiffs  were  entitled  to  a  certain  ferry,  and  that  tiio 
defendant  conveyed  passengers  and  goods  across  the  river  near  to  the 
plaintiffs'  ferry,  and  that  by  reason  thereof  the  plaintiffs  lost  profits  and 
were  prejudiced  and  disturbed  in  the  possession  of  the  ferry :  whereas, 
to  give  a  cause  of  action,  it  should  have  charged  the  defendant,  either 
with  setting  up  a  new  ferry,  as  in  Churchman  v.  Tunstal,  Hardres,  162, 
and  2  Rolle's  Abridgment,  140, 1.  20,(a)  cited  in  Com.  Dig.  Action  up<ni 
the  Case  far  a  Nuisance,  (A)— or  with  having  so  carried  the  passengers 
and  goods  fraudulently  and  with  intent  to  evade  the  plaintiffs'  ancient 
ferry,  as  in  Tripp  r.  Frank,  4  T.  R.  666,  and  Huzzey  v.  Field,  2  C.  M. 
&  R.  432,t  5  Tyrwh.  865.(6)  [Williams,  J. — Surely  this  is  a  very  old 
^^Q^  form  of  declaring.]  The  old  form  was,  charging  the  setting  up  "^a 
-^  new  ferry,  to  the  nuisance  and  disturbance  of  the  ancient  ferry. 
[Maule,  J. — The  second  count  is  substantially  the  same  as  that  in  the 
case  of  Tripp  v.  Frank.  Does  not  the  concluding  allegation,  that  the 
plaintiffs  <<  were  greatly  prejudiced  and  disturbed  in  the  possession  and 
profit  of  their  ancient  ferry,  and  in  their  right  and  title  thereto,"  make 
the  count  good  ?  The  plaintiffs,  to  entitle  them  to  a  verdict  on  this  count, 
must  have  proved,  not  merely  that  the  defendant  carried  over  some  per- 
son near  to  their  ferry,  but  that  the  act  complained  of  was  a  disturbance 

(a)  Translated,  16  Yin.  Abr.  26,  pi.  i,  and  clUng  22  H.  6,  14  b  (M.  22  H.  6,  fo.  14,  pi.  23, 
Prior  of  St  Nedo  v.  Weston.)  That  vas  an  aoUon  for  ereeting  a  faorse-miU,  to  the  injury  of 
three  mills  of  the  prior,  in  which  the  ferry  question  was  discussed  obiter  between  Pastox,  J., 
and  NswToir,  C.  J. 

(6)  And  see  Peter  v.  Kendal,  6  B.  A  C.  703  (E.  C.  L.  R.  toI.  13). 
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of  their  right.]  It  is  not  enough  to  say  that  the  defendant  disturbed 
eke  plaintSs'  ferry,  without  saying  how.  [Maule,  J. — ^Probably  not, 
on  special  demurrer :  but  the  question  is,  whether  it  is  not  sufficient 
after  verdict.]  The  thing  relied  on  as  a  disturbance  of  the  plain- 
tiffs' right,  must  be  something  that  is  equivalent  to  a  setting  up  a  new 
ferry. 

Mauls,  J. — Carrying  passengers  and  goods  across  the  river  in  the 
manner  here  alleged,  may  or  may  not  be  a  disturbance  of  the  plaintiff's 
ferry.     The  count  charges  a  disturbance ;  and  the  jury  have  found  it. 

It  is  only  in  a  tolerably  clear  case  that  the  court  will  grant  a  rule  to 
arrest  the  judgment.  We  think  this  is  a  case  in  which  the  defendant 
ought  to  be  left  to  his  writ  of  error,  if  so  advised. 

Rule  refused.(a) 

(a)  See  BlineU  v.  Hart,  WiUes,  508,  BnU.  K.  P.  76. 
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Upon  a  policy  on  gooda  free  from  partioular  average,  no  damage  ahorl  of  the  abeolnte  deetmo- 
tion  of  the  thing  insured,  will  amount  to  a  total  loss. 

The  plaintiir  insured  certain  bales  of  waste  silk,  from  Leghorn  to  Lirerpool,  with  the  usual 
memorandum  declaring  silk  free  from  arerage,  unless  general,  or  the  ship  should  be  stranded. 
The  ressel,  being  compelled  by  stress  of  weather  to  put  into  Qibraltar,  was  Uiere  repaired, 
her  cargo  being  necessarily  unloaded.  Some  of  the  bales  of  silk  were  found  to  be  considerably 
damaged  by  sear-water,  and  were  consequently  sold  at  Qibraltar,  by  the  master,  in  Uie  exercise 
9t  what  the  jury  found  to  be  a  reasonable  discretion,  and  such  as  a  prudent  owner  uninsured 
would  have  exercised.  But  the  silk  might  at  a  reasonable  or  moderate  expense  have  been 
pfut  in  a  condition  to  be  brought  home  by  another  vessel :  and  it  tpot  in  fact  brought  to  England, 
and  sold  as  silk,  though  in  a  rery  deteriorated  state : — Held,  that  this  was  not  a  total  loss ; 
and«  consequently,  that  the  assured  was  not  entitled  to  reoorer. 

CoYEKANT,  against  two  of  the  directors  of  The  Neptune  Marine 
Insurance  Company. 

The  plaintiff  declared  upon  a  policy  of  insurance  effected  by  him  with 
the  company  upon  eighty-one  bales  of  waste-silk,  valued  at  22451.,  war- 
ranted free  of  particular  average,  unless  the  ship  should  be  stranded. 
The  voyage  was,  in  ship  or  ships,  at  and  from  Genoa  to  Leghorn,  and 
at  and  from  thence  per  ship  or  ships  to  Liverpool.  The  declaration 
averred  that  forty-four  out  of  the  eighty-one  bales  of  silk  insured,  were 
shipped  at  Genoa,  and  transhipped  at  Leghorn  on  board  the  Wanderer, 
on  the  voyage  mentioned  in  the  policy ;  that  one  Pierre  Borella  was 
interested  in  the  silk ;  and  that  there  was  a  total  loss,  by  perils  of  the 
seas,  of  twenty-three  of  those  bales,  and  a  general  average  as  to  the 
remainder  of  the  forty-four  bales. 

The  defendants  traversed  the  total  loss  averred,  and  paid  into  court  a 
sum  sufficient  to  cover  the  general  average  loss. 

The  cause  was  tried  before  Williams,  J.,  at  the  sittings  in  London 
after  Trinity  term,  1848,  when  a  verdict  was  found  for  the  plaintiff,  with 
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4CQ11  620J.  damages,  ^subject  to  the  opinion  of  the  conrt  upon  the  foU 
"'  lowing  ease : — 

The  ship  Wanderer,  irith  forty-four  of  the  eighty-one  bales  of  silk 
mentioned  in  the  policy,  and  a  general  cargo  consisting  of  Indian  corn, 
flour,  and  other  articles,  sailed  from  Leghorn,  on  the  voyage  insured 
against,  on  the  15th  of  April,  1846.  From  the  17th,  she  suffered  bad 
weather,-— the  effect  of  which  was  detailed  in  the  evidence :  the  water 
increased  in  the  hold,  and,  notwithstanding  incessant  working  at  the 
pumps,  she,  on  the  23d,  was  making  twelve  inches  of  water  per  hour. 
After  throwing  overboard  a  part  of  the  Indian  com,  it  became  neces- 
sary, from  the  state  of  the  ship,  to  put  into  Gibraltar,  which  was  done 
on  the  11th  of  May  following.  At  Gibraltar,  several  surveys,  by  direc- 
tion of  the  captain,  were  made  of  the  ship ;  and  it  was  found  to  be 
necessary  to  unload  her  cargo.  This  was  done,  and  the  forty-four  bales 
of  silk  were  taken  out  and  examined.  Some  were  found  to  have  sus- 
tained no  damage ;  others, — about  eleven  bales, — were  damaged  by  the 
sea-water  (by  reason  of  the  bad  weather  already  mentioned),  but  were 
not  considered  by  the  surveyors  to  be  incapable  of  being  carried  on. 
These  undamaged  and  partially  damaged  bales  were  therefore  re-shipped 
on  board  the  Wanderer  when  she  was  repaired,  and  were  conveyed  to 
Liverpool :  and,  as  to  those,  no  question  arises.  As  to  the  remaining 
(twenty-three)  bales,  both  parties  gave  evidence  of  witnesses  at  Gibral- 
tar, who  had,  by  direction  of  the  master,  surveyed  them,  and  of  wit- 
nesses in  England  chiefly  engaged  in  the  silk  trade.  It  appeared  that, 
when  examined,  these  twenty-three  bales  were  found  to  be  saturated 
with  sea-water,  greatly  heated,  partly  in  a  state  of  putridity,  and  to 
emit  an  intolerable  stench,  which  infected  the  atmosphere  for  some  dis- 
tance. As  to  the  cause  of  this  stench,  the  witnesses  differed  in  opinion, 
♦  •521  ^^^®  ascribing  it  to  the  excrement  of  the  *silk-worm,  which,  in 
^  his  judgment,  remained  in  the  article  called  waste-silk,  and  which, 
when  wetted  by  the  sea-water,  would  cause  putrefaction  in  the  silk ; 
others,  who  were  of  opinion  that  the  excrement  of  the  worm  did  not 
necessarily  remain  in  the  waste-silk,  thought  the  action  of  sea-water  on 
waste-silk  was  alone  sufficient  to  account  for  the  stench. 

The  witnesses  for  the  plaintiff  who  had  examined  the  silk  at  Gibral 
tar,  were  of  opinion,  that,  if  it  had  been  re-shipped,  it  would  have 
arrived  in  England  spoiled  and  perished,  and  wholly  valueless,  and  have 
destroyed  some  other  perishable  part  of  the  cargo  of  the  Wanderer ; 
that  there  was  no  part  of  any  one  of  those  twenty-three  bales  which 
could  havo  been  properly  re-shipped ;  and  that  no  endeavour  to  prepare 
the  silk  for  re-shipment  would  have  been  successful. 

The  witnesses  for  the  defendants  examined  at  Gibraltar  were  persons 
who  had  there  bought  six  of  the  twenty-three  bales,  at  the  sale  here- 
after mentioned.  The  purchaser  of  two  of  them  described  them  as 
wholly  damaged  and  spoiled,  except  about  sixty-eight  or  seventy  pounds 
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in  the  centre  of  one  of  them,  which  were  very  slightly  damaged, — the 
whole  weight  of  that  bale  being  about  seyen  hundred  and  forty  pounds, 
— which  sixty  or  seventy  pounds  he  thought  would  have  been  service- 
able for  the  purposes  to  which  waste-silk  is  usually  applied.  The  pur- 
chaser of  two  of  the  others  had  them  shipped  to  England,  and  sold,  he 
losing  about  forty  dollars  by  the  transaction.  The  purchaser  of  one 
of  the  others  had  not  been  able  to  re-sell  it :  it  was  damaged  to  the 
extent  of  one-third  in  bulk ;  the  remainder  was  dry  and  sound.  The 
purchaser  of  the  rest  had  sent  it  to  England  at  a  fixed  price ;  but  it 
had  not  been  sold.  Of  these  witnesses,  some  described  the  other  bales 
thus : — Some  of  the  bales  were  completely  and  entirely  damaged 
and  spoiled ;  others  had  a  portion  dry  and  *sound,  some  to  the 
extent  of  a  third  or  fourth,  others  in  a  much  less  proportion. 

The  English  witnesses  for  the  defendants  proved,  that  three  of  the 
above  bales,  and  another  bought  by  a  purchaser  who  was  not  examined, 
were  sold  in  England  as  silk ;  and  that,  in  their  opinion,  silk  in  the 
state  in  which  the  above  twenty-three  bales  were  described  to  be,  could 
have  been  sent  to  England  by  steamers,  without  being  dried,  and  could 
there  have  been  washed  and  so  dealt  with  as  to  retain  the  character  of 
silk. 

The  twenty-three  bales  were  sold  by  the  master,  under  the  advice  of 
the  surveyors  who  had  examined  them,  as  before  mentioned. 

The  examination  of  the  ship  was  on  the  16th  of  May, — the  day  after 
the  ship's  arrival.  The  surveyors  recommended  the  Indian  corn  to  be 
discharged. 

The  second  examination  was  on  the  19th,  when  they  recommended 
that  the  whole  of  the  perishable  and  light  part  of  the  cargo  should  be 
discharged,  and  the  vessel  further  examined.  The  silk  was  accordingly 
conveyed  on  board  a  floating  store  in  the  bay,  and  examined  on  the  23d 
of  May,  when  the  surveyors  recommended  an  immediate  sale  of  the 
twenty-three  bales.  Notice  of  sale  by  auction  was  given ;  and  the 
sale  took  place,  by  direction  of  the  master,  on  the  27th  and  28th  (»f 
May. 

The  Wanderer  was  under  repair  until  the  80th  of  June.  On  the  2d 
of  July  she  sailed  for  Gibraltar ;  and  she  arrived  at  Liverpool  on  the 
20th  of  July. 

Mr.  Borella,  the  person  interested  in  the  goods,  resides  at  Manches- 
ter. He  received  no  information  as  to  the  ship  until  a  few  days  before 
her  arrival  at  Liverpool,  when  he  received  information  that  she  had  put 
into  Gibraltar.  On  the  27th  of  July,  he  received  information  of  the 
fact  of  the  damage  which  had  been  sustained  by  the  silk,. and  of  the 
fact  of  the  sale,  and  the  account-sales,  in  the  same  letter.  p^„ . 

*The  plaintiff  had  no  agent  at  Gibraltar.  *- 

The  defendants'  counsel  contended  at  the  trial, — 'first,  that  this  wai} 
an  insurance  upon  the  whole  eighty-one  bales ;  and  that,  as  all  but  the 
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twenty-three  in  question  had  arrived  at  their  place  of  destination,  there 
could  be  no  total  loss  within  the  meaning  of  the  policy.  The  learned 
jadge  overruled  this  objection,  and  directed  the  jury  that  the  insurance 
was  to  be  taken  as  upon  each  bale. 

Secondly,  that,  at  all  events,  if  the  silk  could  have  been  put  into  a 
state  in  which  it  could  have  been  conveyed  to  England  in  any  other 
ship,  it  was  the  duty  of  the  assured  to  incur  the  expense  of  putting  it 
into  such  state,  and  of  so  conveying  it. 

The  learned  judge  left  to  the  jury  the  questions  following,  to  which 
they  returned  the  answers  following : — 

First, — ^Was  the  damage  to  the  goods  such  as  to  involve  total  de- 
struction in  specie,  either  actual  or  inevitable  ?  Answer, — ^that  some 
portion  (but  what  portion  they  could  not  say)  of  each  bale  would  have 
arrived  home  without  losing  its  character  of  silk. 

Secondly, — Would  a  prudent  owner  uninsured  have  adopted  the 
course  which,  in  fact,  was  adopted  as  to  these  bales  ?  Answer, — Tes, 
he  would. 

Thirdly, — ^Did  the  damage  to  the  goods  render  them  such  an  intole- 
rable nuisance  to  the  rest  of  the  cargo  of  the  "Wanderer,  that  it  was 
reasonably  justifiable  in  the  master  to  refuse  to  carry  them  any  further 
in  that  ship  ?  Answer, — that  the  damage  to  the  goods  rendered  them 
such  a  nuisance  to  the  ship's  crew  (but  not  injurious  to  the  cargo)  that 
it  was  reasonably  justifiable  to  decline  to  carry  them  any  further  in  the 
Wanderer. 

Fourthly, — ^Was  it  possible  to  examine  the  goods,  and,  by  a  reasona- 
ble expense,  or  moderate  expense,  at  Gibraltar,  to  send  them  home,  so 
^o^-.  that  they  would  still  *bear  the  character  of  silk,  by  some  other 
^  vessel  ?    Answer, — Yes,  by  some  other  vessel. 

The  question  for  the  opinion  of  the  court,  is,  whether  the  plaintiff 
was  entitled  to  recover  as  for  a  total  loss  in  respect  of  any,  and  if  any, 
of  how  many,  of  the  bales.  If  he  was,  the  verdict  is  to  stand  for  such 
sum  as  the  court  shall  direct.  If  he  was  not,  a  verdict  is  to  be  entered 
for  the  defendants. 

BaratoWj  for  the  plaintiff.(a) — ^Upon  the  findings  of  the  jury,  as  set 
out  in  the  case,  the  plaintiff  is  clearly  entitled  to  recover  in  respect  of 
the  whole  twenty-three  bales.  It  appears  that  these  bales  were  in  a 
state  of  putref&ction,  and  therefore  the  master  was  justified,  by  his  duty 
in  regard  to  the  health  of  the  crew,  in  declining  to  bring  them  home. 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiff,  was  aa  foUows : — "The  plain- 
tiff will  contend,  that,  under  the  circnmstancea  disclosed  by  the  special  case>  he  is  entitled  to 
recover  as  for  a  total  loss  of  the  twenty-three  bales  of  silk  in  question." 

For  the  defendants: — "The  defendants  will  eontend,  that,  as  part  of  the  subject-matter 
insured  arrived  at  its  place  of  destination  uninjured,  there  was  no  total  loss  within  the  meaning 
of  the  policy;  and  that>  if  the  uninjured  part  could  have  been  put  into  a  state  in  which  it 
sould  have  been  eonreyed  to  England,  it  was  the  duty  of  the  insured  />  incur  the  expenne 
of  putting  it  into  such  a  state,  and  of  so  oonToying  it." 
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It  vill  probably  be  contended  on  the  other  side,  that  it  was  the  duty  of 
the  assured  to  incur  the  expense  of  putting  the  silk  in  a  state  to  be 
brought  to  England.     But  it  is  found  as  a  fact,  that  he  had  no  agent  at 
Gibraltar,  and  that  the  master,  in  the  course  he  adopted,  acted  bond  fide 
for  the  benefit  of  all  concerned.    In  Cocking  v.  Eraser,  Park,  Ins.  8th 
edit.  247,  which  was  an  action  for  a  total  loss  of  a  cargo  of  fish,  upon  a 
voyage  from  St.  John's,  Newfoundland,  to  a  port  in  Portugal, — the 
policy  containing  the  usual  memorandum  declaring  fish,  &c.,  free  from 
^average,  unless  general,  or  the  ship  were  stranded, — the  cargo  re-  p^og 
maining  in  specie^  though  by  sea-damage  rendered  of  no  value,  the 
underwriters  were  held  not  liable,  there  having  been  no  stranding :  and 
Lord  Mansfield  said :  ^^  This  clause,  relative  to  fruit  and  fish,  is  now  a 
very  old  one  in  policies  of  insurance.     The  insurer  undertakes  for  all 
loses  except  particular  damage,  unless  the  ship  be  stranded:  he  engages 
against  a  total  loss.     What  is  a  total  loss  ?     The  total  loss  of  the  thing 
insured,  is,  the  absolute  destruction  of  it,  by  the  wreck  of  the  ship.    The 
fish  may  all  come  to  port ;  though,  from  the  nature  of  the  commodity, 
it  may  be  damaged,  it  may  be  stinking :  still,  as  the  commodity  speeifi- 
cdUy  remains,  the  underwriter  is  discharged.'*     But  Lord  Kenton,  in 
Burnett  v,  Kensington,  7  T.  B.  210,  said  ^'  that  he  could  not  subscribe 
to  the  dictum  of  Lord  Mansfield,  in  Cocking  v.  Eraser,  that,  if  the 
commodity  specifically  remain,  the  underwriter  is  discharged."     Cocking 
V.  Eraser  was  also  considered  in  Dyson  v.  Bowcroft,  8  Bos.  &  Pull.  474, 
w,iere  the  court  adopted  the  doubt  thrown  upon  the  case  of  Cocking  v. 
Eraser,  in  Burnett  v.  Kensington.     Dyson  v,  Bowcroft  was  the  case  of 
a  policy  on  fruit  from  Cadiz  to  London,  with  the  usual  memorandum. 
In  the  course  of  the  voyage,  the  fruit  was  so  much  damaged  by  sea-water, 
that  it  became  rotten,  and  stunk ;  and,  on  the  ship's  arrival  at  an  inter- 
mediate port,  into  which  she  was  driven,  the  government  of  the  place 
prohibited  the  landing  of  the  cargo.     The  ship  also,  being  too  much 
damaged  to  proceed  on  the  voyage,  was  sold,  and  the  cargo  was  neces* 
sarily  thrown  overboard.     It  was  held  that  the  assured  were  entitled 
to   recover  as  for  a  total  loss.     Cologan  v.  The  London  Assurance 
Company,  5  M.    &   Selw.   447,  is   also  in   point.      There,    a  cargo 
*of  wheat,  fish,  and  staves,  was  insured  at  and  from  Quebec  to  p^„,. 
TeneriSe,   the  policy  containing  the  usual  memorandum  as  to  '- 
corn  and  fish  being  free  from  average,  unless  general.     The  ship  was 
captured,  and  afterwards  recaptured,  and  sent  by  the  recaptors  to 
Bermuda,  where,  a  scarcity  prevailing,  an  embargo  was  laid  on  the 
export  of  provisions ;  and,  the  cargo  being  landed,  it  was  found  that 
585  bushels  of  wheat  were  so  damaged  by  sea-water  that  they  were^ 
by  order  of  the  magistrates,  for  the  sake  of  the  public  health,  thrDwn 
overboard ;  and,  other  part  of  the  wheat  being  damaged,  the  captain 
sold  that  part,  and  the  fish  (which  sold  at  a  profit),  and  put.  up  the 
ship  to  sale,  and  purchased  her  for  the  benefit  of  the  owners,  at  not 
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more  than  one-fourth  of  her  value;  and,  having  repaired  her,  and 
being  refused  permission  to  ship  the  remaining  wheat  to  Tenerifie,  he 
directed  it  to  be  sold,  and  purchased  it  for  the  benefit  of  those  con- 
cerned ;  and,  bj  leave  of  the  governor,  the  embargo  being  then  raised 
as  to  the  West  India  islands,  shipped  the  same  for  Madeira,  where  he 
arrived,  and  delivered  it,  taking  in  there  a  cargo  of  wine  for  London, 
with  which  he  arrived:  and  it  was  held  that  the  assured,  who  had 
abandoned,  upon  receiving  intelligence  of  the  circumstances  which  hap* 
pened  previously  to  the  time  of  the  ship's  being  permitted  to  proceed 
to  Madeira,  were  entitled  to  recover  as  for  a  total  loss  of  the  whole  of 
the  goods  in9ured.(a)  [Cresswbll,  J. — The  form  of  the  policy  ex- 
cluding average  loss,  places  you  in  this  difficulty.  Can  it  be  said  that 
this  silk  was  totally  lost  when  at  Gibraltar  ?    It  is  another  thing  to 

*^R1  ^^^  ^^  ^^  °^^  worth  the  expense  of  bringing  home.]  The  case 
-'  ^certainly  states  that  it  existed  in  specie  as  silk.  [Maulb,  J. — 
Not  only  did  it  exist  in  specie^  but  it  was  of  some  value, — it  was  sold 
as  silk.  Can  it,  then,  be  said  to  have  been  totally  lost  ?]  If  its  condi- 
tion was  such  as  to  justify  the  master  in  selling  it,  it  W(is  totally  lost 
to  the  owner.  In  Gernon  v.  The  Boyal  Exchange  Assurance  Company, 
6  Taunt.  383  (E.  C.  L.  R.  vol.  1),  it  was  expressly  held,  that  if  a  cargo 
be  so  much  damaged  that  it  is  not  fit  to  be  sent  forward  to  a  market, 
the  assured  may  abandon,  as  a  total  loss.  [Maule,  J.«— That  wis 
not  the  case  of  an  assurance  free  from  average.]  If  the  cargo  is  so 
damaged  by  a  peril  insured  against,  that  no  prudent  master  would 
bring  it  home,  the  loss  is  total.  [Wilde,  C.  J. — Is  the  cargo  unfit  to 
proceed,  when  a  little  expense  may  restore  it  ?  Crssswell,  J. — What 
amount  of  injury  to  the  silk  would  have  justified  the  assured  in  treat- 
ing  it  as  a  total  loss  ?  Would  80  or  90  per  cent.  ?]  Probably  not. 
[Cresswell,  J. — ^Neither  would  99  per  cent.:  to  charge  the  under- 
writers upon  such  a  policy  as  this,  there  must  be  an  actual  total  loss. 
Davy  V.  Milford,  15  East,  559,  is  very  much  like  this  case :  there,  the 
policy  was  effected  on  flax,  valued  at  so  much,  and  warranted  free  of 
particular  average ;  and  it  was  held,  that,  the  vessel  being  wrecked, 
and  the  assured  not  having  abandoned,  but  having  laboured  to  save 
the  cargo,  and  having  in  fact  saved  a  part  (one-sixteenth),  though 
much  damaged, — they  were  entitled  to  recover  as  for  a  total  loss  of 
that  part  which  was  in  fact  totally  lost,  but  not  for  the  rest,  which 
was  saved  to  them  in  specie,  though  deteriorated.]  Parry  v.  Aber- 
dein,  9  B.  &  C.  411  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  343,  shows 
that  that  is  not  the  true  test.  There,  a  vessel,  having  goods  on 
board  upon  which  an  insurance  was  efiiected,  but  which  were  war- 

(a)  Lord  Ellbhborouoh  begins  his  Jndgment  in  that  ease  thni,^"ThiB  seems  to  me  to  be  a 
ease  of  total  loss,  and  on  this  gronnd,  that,  by  the  capture,  a  total  loss  ocenrred  in  the  first 
Instance,  and,  while  the  assured  had  no  reason  to  belicTe  that  events  had  changed  the  nature 
of  the  loss,  they  abandoned." 
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ranted  free  from  average  unless  general,  was  placed  in  so  much 
♦danger  by  perils  of  the  sea,  that  the  crew  deserted  her  in  order  p^o^ 
to  save  their  lives ;  and  the  owners  of  the  goods,  upon  receiving  ^ 
intelligence  of  this,  gave  notice  of  abandonment.  A  few  days  after- 
wards, the  vessel  was  found  by  some  fishermen,  and  towed  into  port, 
and  repaired ;  but  the  goods  (which  were  of  a  perishable  nature)  had 
been  so  much  injured  by  the  salt  water,  that  they  would  not  have  been 
worth  anything  if  forwarded  to  the  place  of  destination.  It  was  held 
that  the  assured,  under  the  circumstances,  were  entitled  to  recover  for 
a  total  loss.  All  the  authorities  underwent  discussion  in  Roux  v.  Sal- 
vador, S  N.  C.  266,  4  Scott,  1,  where  the  judgment  of  this  Court  (a) 
was  affirmed  on  error.  In  that  case,  certain  hides  had  been  shipped  on 
board  a  vessel  at  Valparaiso,  for  Bordeaux.  The  ship  sailed  from  Val- 
paraiso on  the  13th  of  May,  and  on  the  7th  of  July  put  into  Rio  do 
Janeiro,  in  consequence  of  damage  by  stress  of  weather.  It  being 
found  that  the  hides  were  so  much  damaged  that  it  would  be  impracti- 
cable to  carry  them  in  specie  to  the  termination  of  the  voyage,  they 
being  in  such  a  state  that  they  must  either  have  been  annihilated  by 
putrefaction  or  thrown  overboard,  they  were  sold  at  Rio  for  one-fourth 
of  their  sound  value.  On  the  23d  of  July,  the  ship  set  sail  from  Rio, 
on  her  voyage  to  Bordeaux,  and  was  stranded,  on  the  29th  of  Septem- 
ber, at  the  entrance  of  the  Garonne.  In  an  action  on  a  policy  con- 
taining a  memorandum  declaring  hides  free  of  particular  average  unless 
the  ship  was  stranded,  it  appeared  that  the  assured  received  the  news 
of  the  damage,  and  of  the  sale  of  the  hides,  at  the  same  time :  and  it 
was  held  that  they  were  entitled  to  recover  as  for  a  total  loss,  without 
abandonment.     Lord  AsiNaER,  in  delivering  the  judgment  of  the  court 
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of  error,  says :  (6)  « The  *object  of  the  policy  is,  to  obtain  an 
indemnity  for  any  loss  that  the  assured  may  sustain  by  the  goods 
being  prevented  by  the  perils  of  the  sea  from  arriving  in  safety  at  the 
port  of  their  destination.  If,  by  reason  of  the  perils  insured  against, 
the  goods  do  not  so  arrive,  the  risk  may  in  one  sense  be  said  to  have 
terminated  at  the  moment  when  the  goods  are  finally  separated  from  the 
vessel.  Whether,  upon  such  an  event,  the  loss  is  total  or  partial,  no 
doubt,  depends  upon  circumstances.  But  the  existence  of  the  goods,  or 
any  part  of  them,  in  specie,  is  neither  a  conclusive,  nor,  in  many  cases,  a 
material  circumstance  to  that  question.  If  the  goods  are  of  an  imper- 
ishable nature,  if  the  assured  become  possessed  of,  or  can  have  the  con- 
trol over,  them,  if  they  still  have  an  opportunity  of  sending  them  to 
their  destination,  the  mere  retardation  of  their  arrival  at  their  original 
port,  may  be  of  no  prejudice  to  them,  beyond  the  expense  of  re-ship- 
ment in  another  vessel.  In  such  a  case,  the  loss  can  be  but  a  partial 
loss,  and  must  be  so  deemed,  even  though  the  assured  should,  for  some 

(a)  Seo  1  N.  C.  526, 1  Scott,  491. 
(6)  3  y.  C.  278,  4  Scott,  26. 
VOL.  IX.' 
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real  or  supposed  advantage  to  themselves,  elect  to  sell  the  goods  where 
they  have  been  landed,  instead  of  taking  measures  to  transmit  them  to 
their  original  destination.  But,  if  the  goods,  once  damaged  by  the 
perils  of  the  sea,  and  necessarily  landed  before  the  termination  of  the 
voyage,  are,  by  reason  of  that  damage,  in  such  a  state,  though  the 
species  be  not  utterly  destroyed,  that  they  cannot  with  safety  be  re- 
shipped  into  the  same  or  any  other  vessel,  and  if  it  be  certain,  that, 
before  the  termination  of  the  original  voyage,  the  species  itself  would 
disappear,  and  the  goods  assume  a  new  form,  losing  all  their  original 
character ;  if,  though  imperishable,  they  are  in  the  hands  of  strangers, 
not  under  the  control  of  the  assured ;  if,  by  any  circumstance  over 
which  he  has  no  control,  they  can  never,  or  within  no  assignable  period, 
*A11  ^^  brought  *to  their  original  destination:  in  any  of  these  cases, 
-^  the  circumstance  c^  their  existing  in  specie  at  that  farced  deterfni- 
nation  of  the  risk^  is  of  no  importance.  The  loss  is,  in  its  nature,  total 
to  him  who  has  no  means  of  recovering  his  goods,  whether  his  inability 
arises  from  their  annihilation  or  from  any  other  insuperable  obstacle." 
In  Stevens  on  Average,  5th  edit.,  p.  80,  this  very  case  is  put :— <«  When 
a  ship,  on  her  voyage,  puts  into  an  intermediate  port,  in  distress,  to 
refit,  &c.,  and,  on  unloading  the  cargo,  it  is  discovered  that  some  of  the 
goods  are  damaged,  Ji^hichj  to  prevent  further  deteriorationj  are  surveyed, 
and  sold  on  the  spot,  in  such  a  case,  the  claim  must  be  adjusted  as  a 
salvage  loss,  and  all  the  charge  must  l)e  borne  by  the  insurers ;  for,  no 
particular  average  claim,  according  to  the  definition  above  stated,  can 
be  made  up  when  the  goods  are  sold  at  any  other  place  than  the  port 
of  destination.  Here,  the  damaged  goods  are  really  (not  as  the  term 
is  often  misapplied)  sold  on  account  of  the  underwriter,  he  paying  all 
the  charges,  and  even  the  freight,  and  the  merchant  is  indemnified  as 
for  a  total  loss, — ez.  gr.  he  receives  the  net  proceeds  from  the  person 
who  effects  the  sales,  and  the  balance  from  the  underwriter."  [Cress- 
well,  J. — The  author  is  there  merely  giving  the  mode  of  stating  an 
average  loss.] 

The  other  view  of  the  case  is  this : — The  assured,  having  no  agent  at 
Oibraltar,  clearly  was  not  bound  to  incur  expense  for  the  purpose  of  put- 
ting the  silk  in  a  condition  to  be  re-shipped.  The  master,  under  the  cir- 
cumstances, was  the  agent  of  the  underwriter.  In  Mr.  Justice  Story's 
edition  of  Abbott  on  Shipping,  5th  Am.  edit.  p.  447,  it  is  said,  that,  if  the 
cargo  is  of  a  perishable  nature,  «  and  there  be  no  time  or  opportunity 
to  consult  the  merchant,  the  master  ought  either  to  tranship  or  sell  it, 
.^Acy-^  ^according  as  the  one  or  the  other  will  be  most  beneficial  to  the 

'^^  merchant."  And,  in  a  note  thereto,  reference  is  made  to  a  case 
of  Jordan  v.  Warren  Insurance  Company,  Story,  C.  C.  342,  where  it 
was  held,  that,  when  a  cargo  is  so  much  injured  that  it  will  endanger 
the  safety  of  the  ship  and  cargo,  or  it  will  become  utterly  worthless,  it 
is  the  duty  of  the  master  to  land  and  sell  the  cargo  at  the  place  where 
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:he  necessity  arises,  even  though  it  might  have  been  carried  to  the  port 
of  destination,  and  there  landed.     That  is  ezaccly  this  case. 

Martin  (with  whom  was  Qreentvood)j  for  the  defendants,  was  not 
called  upon. 

Wilde,  C.  J. — This  is  an  action  upon  a  policy  of  insurance  on  certain 
bales  of  waste-silk,  valued  at  a  certain  sum,  and  warranted  free  of  par- 
ticular average,  unless  the  ship  should  be  stranded.  The  facts  found 
are  these : — That  the  vessel,  with  the  silk  on  board,  set  sail  on  the  voyage 
insured ;  that  she  encountered  bad  weather,  and  was  compelled  to  put 
into  Gibraltar ;  that,  it  being  found  necessary  to  unload  the  vessel,  the 
silk  was  taken  out ;  that,  upon  examination,  certain  of  the  bales  were  found 
to  have  sustained  no  damage,  and  others  so  little  as  not  to  render  them 
incapable  of  being  re-shipped  and  carried  to  their  destination ;  and  that 
certain  other  of  the  bales  were  found  to  be  so  much  damaged  by  sea- 
Trater,  that  it  was  thought  advisable  to  sell  them  at  Gibraltar ;  but  that 
no  one  of  the  bales  was  so  damaged  as  to  make  the  whole  contents  useless 
for  any  mercantile  purpose.  There  was,  therefore,  no  entire  loss  of  any 
one  bale ;  consequently,  the  facts  stated,  as  it  seems  to  me,  decide  the 
case.  It  is  a  case  of  average,  and  not  of  total  loss.  It  is  found,  that,  by 
^mcurring  a  reasonable  expense,  the  silk  might  have  been  sent  on  ^^j^^ 
by  another  vessel  to  its  destination,  though  in  a  deteriorated  state,  ^ 
still  bearing  the  character  of  silk.  What,  then,  is  there  to  turn  this 
into  a  total  loss  ?  From  the  nature  of  the  article,  and  its  being  pecu- 
liarly susceptible  of  injury  from  various  causes*  the  underwriter  says  he 
will  not  be  liable  to  average  loss  on  silk,  except  in  a  given  event ;  and  the 
premium  is  calculated  with  reference  to  his  liability  for  a  total  loss  only. 
Now,  the  facts  found,  are,  that  the  silk  in  question  was  only  partially 
damaged,  that  no  one  package  was  so  injured  as  in  the  result  to  lead 
to  its  entire  destruction,  but  that  the  whole  might  have  been  sent  for- 
irard,  as  silk,  in  a  reasonable  time,  and  at  a  reasonable  expense.  There 
is,  therefore,  no  pretence  whatever  for  converting  this  into  a  case  of 
total  loss.  The  cases  of  Anderson  v.  Wallis,  8  Gampb.  440,  2  M.  &  S. 
240,  and  Hunt  v.  The  Royal  Exchange  Assurance  Company,  5  M.  & 
Selw.  47,  have  settled  that  any  delay  within  reasonable  limits,  would 
not  suffice  to  make  that  a  total  loss  which  was  not  in  its  nature  an  entire 
destruction  of  the  subject-matter  of  insurance.  There  was  no  unreason- 
able delay  here ;  for,  it  appears  that  the  Wanderer  put  into  Gibraltar 
on  the  11th  of  May,  and  was  repaired  and  ready  for  sea  on  the  30th  of 
Jane.  To  sustain  the  claim  for  a  total  loss,  the  case  should  have  foun-d 
circumstances  which  would  have  prevented  the  assured  from  having  the 
benefit  of  the  voyage.  None  such  are  found  here :  on  the  contrary,  it 
is  found,  as  before  observed,  that  a  reasonable  expense  would  have 
enabled  the  master,  within  a  reasonable  time,  to  forward  the  silk  to  its 
destination.  The  facts  bring  the  case  within  the  authorities,  which 
cannot  be  disputed,  and  which  clearly  entitle  the  defendants  to  our  judg- 
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^^.-.  ment.  The  only  ground  upon  which  *it  was  Bought  to  Jistinguisli 
^  the  case  from  those  which  are  adverse  to  the  plaintiff's  view,  was, 
that  it  is  found  here  that  the  assured  had  no  agent  at  Gibraltar.  But, 
when  it  is  found  that  the  goods  might  have  been  forwarded  at  a  reason- 
able cost,  and  within  a  reasonable  time,  to  their  destination,  I  think  that 
argument  fails. 

Maut«e,  J. — I  also  am  of  opinion  that  our  judgment  must  be  for  the 
defendants.  Roux  v.  Salvador  was  relied  on  for  the  plaintiff:  but  the 
decision  there,  proceeded  upon  the  fact  that  the  hides  were  damaged  to 
sucli  an  extent  that  they  could  not  have  been  forwarded  to  their  desti- 
nation in  such  a  state  as  to  retain  the  character  of  hides.  The  loss, 
therefore,  clearly  was  total.  Here,  the  silk  was  very  much  damaged, 
but  not  to  such  an  extent  as  to  prevent  its  being  carried,  as  silk,  to  its 
destination.  A  partial  loss  cannot  be  turned  into  a  total  loss,  because 
those  who  have  the  control  over  the  goods,  may  act  prudently  in  selling 
them  at  an  intermediate  port,  rather  than  incur  the  expense  of  cleansing 
and  re-shipping  them.  It  may  be  that  a  prudent  owner  uninsured  would 
not  have  thought  it  worth  his  while  to  carry  these  goods  further, 
but  would  have  left  them  behind :  still,  that  alone  would  not  make  the 
loss  total. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  Lord  Mans^ 
FIELD,  in  the  first  case  which  I  believe  is  to  be  found  in  the  books  upon 
this  subject,  expressed  an  opinion,  that,  upon  a  policy  in  this  form,  there 
could  be  no  total  loss,  where  the  goods  still  physically  existed.  Some 
exceptions  have,  undoubtedly,  been  engrafted  upon  the  rule  so  unequi- 
vocally laid  down.  Still,  if  the  goods  are  in  such  a  state  that  they  are 
capable  of  being  forwarded,  however  they  may  be  deteriorated,  the  loss 
_  _  is  not  a  total  loss.  The  American  courts  seem  to  adhere  *to  the 
■■  rule  laid  down  in  Cocking  v.  Fraser.  Whether  that  is  the  better 
rule  or  not,  it  is  not  worth  while  now  to  consider ;  for,  there  clearly  has 
been  no  total  loss  here,  even  according  to  the  more  liberal  principle 
adopted  by  the  recent  English  decisions. 

Wilde,  C.  J. — My  brother  Williams,  who  was  present  when  the 
argument  took  place,  concurs  in  the  decision  we  have  pronounced. 

Judgment  for  the  defendants.(a) 

(a)  In  Arnoald  on  Insurance,  YoL  II.  p.  855,  it  is  said  that  '^It  is  quite  certain  that  no  amount  of 
mere  deterioration  by  soa-damagep  howeror  great,  which  does  not  annihilate  the  physical  and  dia- 
tinctive  character  of  the  goods,  will  render  the  underwriter  liable,  especially  where  they  arrive  in 
bulk  at  their  port  of  destination.  (Citing  M' Andrews  o.  Vaaghan,  Marshall  on  Ins.  219,  Park,  Ins. 
252,  8th  edit.;  Mason  v.  Skurray,  Marshall  on  Ins.  218,  Park,  8th  edit.  253;  Glennie  v.  The  London 
Assurance  Company,  2  M.  A  Selw.  371;  Anderson  o.  The  Royal  Exchange  Assurance  Company,  7 
East,  38 ;  Thompson  v.  The  Royal  Exchange  Assurance  Company,  16  East»  214;  Hedburg  v.  Pear- 
son, 7  Taunt.  154.)  In  this  country,  where  a  cargo,  or  part  of  a  cargo,  of  memorandum  articles  ia 
made  up  of  several  distinct  pachagetf  each  capable  of  a  dutinct  valuation,  and  any  one  of  these  be 
entirely  lost,  the  underwriters  are  liable  to  the  full  value  of  the  package  so  lost,  this  being  con- 
sidered a  total  lot  of  such  part,  (Citing  Davy  v.  Milford,  15  East,  559.)  But,  in  order  to  this,  eack 
package  must  be  literally  and  entirely  lost  or  destroyed  in  bulk :  if  its  contents  be  only  deteriorated, 
or  in  great  part  washed  out  by  sea-water,  whaterer  the  extent  of  the  depreciation  may  be,  the  mle 
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does  not  applj,  and  the  underwriter  is  not  liable.     (Citing  Thompson  v.  The  Royal  Exchange 

Assurttnee  Compaoj,  and  Hedbnrg  v.  Pearson.)  In  the  United  States,  this  whole  doctrine  uf 
the  total  loss  of  part  is  exploded,  and  the  construction  of  the  memorandum  settled  to  be,  that 

anless  thero  be  a  total  loss  of  the  whole  apeeiet  (as,  of  all  the  corn,  or  all  the  tugara  on  lioard) 
the  underwriter  is  not  liable,  whether  the  article  bo  shipped  in  bulk  or  in  several  dutiact 
packages :"  Wardsworth  v.  The  Pacific  Insurance  Company,  4  Wendell's  Rep.  33. 

The  insurer  on  articles  in  the  memorandum  Williams  v.  Cole,  4  Shepley,  207.  But  in 
is  liable  only  for  a  total  loss,  which  never  can  Robinson  v.  The  Commonwealth  Ins.  Co.,  3 
happen  where  the  cargo,  or  a  part  of  it,  has  been  Sumnor,  222,  in  which  Judge  Story  decided  tha 
sent  on  by  the  insured  and  reaches  its  original  it  is  a  total  loss,  when  by  reason  of  the  perils 
port  of  destination:  Moeran  v.  The  United  insured  against,  the  cargo  is  permanently  pro- 
Slates  Ins.  Co.,  1  Wheaton,  219,  3  Wash.  C.  C.  vented  from  arriving  at  the  port  of  dci^tlnntion. 
Rep.  256  ;  Hogg  r.  Augusta  Ins.  Co.,  7  Howard,  he  remarked  in  summing  up  to  the  jury:  ''  The 
S.  C.  5tf5 ;  Xeilson  o.  Columbia  Ins.  Co.,  3  prinoiple  of  law  is  very  clear,  that  as  this  is  an 
C&ines,  103;  Ins.  Co.  v.  Bland,  9  Dana,  143.  insurance  on  a  perishable  cargo,  the  pluiiitiff  is 
Td  subject  the  insurers  for  the  loss  of  goods  not  entitled  to  recover,  unless  thero  has  been  a 
specified  in  the  memorandum  clause,  it  is  not  total  loss  of  the  cargo  by  some  peril  insured 
necessary  that  there  should  be  either  an  actual  against.  If  the  schooner  had  arrived  at  the 
destraction  of  every  part  of  the  goods  insured  port  of  destination  with  the  cargo  on  board, 
so  as  no  longer  physically  to  exist  in  specie,  physically  in  existence,  the  plain  tiff  would  not 
nor  that  there  should  be  a  total  extinction  of  have  been  entitled  to  recover,  however  great 
their  value.  It  is  sufficient  if  by  reason  of  the  the  damage  might  hare  been  by  a  peril  insured 
peril  insured  against,  the  voyage  is  arrested  against,  even  if  it  had  been  ninety-nine  per 
and  the  goods  neither  come  to  the  hands  of  the  cent.,  or  in  truth  even  if  the  cargo  had  been  of 
owners,  Dor  reaeb  their  port  of  destination,  nor  no  real  value.  This  seems  to  bo  the  result  of 
are  capable  of  being  forwarded:  Poole  v.  Ins.  the  authorities ;  although  it  is  certainly  press- 
Co.,  14  Connecticnt,  47.  Under  a  memorandum  ing  the  principle  of  the  memorandum  clause  to 
clause,  warranting  the  insurer  free  from  average  an  extreme."  As  to  the  question,  where  the 
aaless  general,  the  assured  may  recover  for  a  cargo  consists  of  distinct  packages,  though  of 
total  loss,  although  a  few  articles  are  saved  at  an  the  same  species  besides  the  case  cited  in  the 
expense  not  justified  by  their  value :  Bryan  v.  reporter's  note,  see  also  Biays  r.  Chesspcake 
las.  Co..  25  Wendell,  617.  Vegetables  so  Ins.  Co.,  7  Cranch,  417,*  Brooke  v.  Louisiana 
damaged  as  to  be  of  no  value,  and  to  exist  only  Ins.  Co.,  17  Martin,  530;  Ins.  Co.  v.  Bland,  9 
b  the  shape  of  a  nuisance,  are  totally  lost:  Dana,  156, 
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A.  and  B.  earned  on  business  in  partnership.  The  firm  being  indebted  to  C,  A.  (who  acted  as 
C's  agent),  with  the  concurrence  of  B.,  endorsed  a  bill  of  exchange  in  the  name  of  the  firm, 
and  placed  it  amongst  the  securities  which  he  held  for  C,  but  no  communication  of  the  fact 
was  made  to  C. : — Held,  a  good  endorsement  by  A.  A  B.  to  C. 

The  holder  of  a  bill  of  exchange  may,  in  an  action  against  the  drawer,  avail  himself  of  a  notice 
of  dasbonoar  given  in  due  time  by  any  party  to  the  bill,  who,  at  the  time  of  giving  such  notice, 
was  under  liability  to  him. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the 
defendant,  on  the  7th  of  May,  1847,  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  one  Matthews,  and  thereby  required 
the  said  Matthews  to  pay  to  his,  the  defendant's,  order,  the  sum  of  800Z., 
six  months  after  the  date  thereof;  that  the  defendant  then  endorsed 
the  said  bill  to  one  James  Lysaght  and  one  William  Smithett,  who 
then  endorsed  the  same  to  the  plaintiff;  and  that  Matthews  did  not  pay 
the  same,  although  duly  presented,  —  of  which  the  defendant  had 
notice,  &c. 
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PleaSy  amongst  others, — ^first,  that  the  defendant  had  no  notice  of 
the  dishonour  of  the  bill  by  the  drawee ;  secondly,  that  Lysaght  & 
Smithett  did  not  endorse  the  bill,  in  manner  and  form  as  in  the  first 
count  alleged. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  It  appeared  that  James  Lysaght  and  William 
Smithett  had  carried  on  business  in  partnership  together,  as  East  Lidia 
merchants ;  and  that  the  firm  being  indebted  to  the  plaintiff.  Admiral 
Lysaght,  the  father  of  James  Lysaght,  in  the  sum  of  6000{.,  James 
Lysaght,  in  July  or  August,  1847,  with  Smithett 's  concurrence,  and  in 
his  presence,  endorsed  the  bill  in  question  to  the  plaintiff.  To  prove 
this,  James  Lysaght  was  called.  He  stated,  that,  after  he  had  so 
endorsed  the  bill,  he  held  it  as  his  father's  agent,  keeping  it  either  in  a 
separate  part  of  the  cash-box,  or  at  his  chambers  in  Regent  Street.  It 
^^-^  did  not  appear  *that  the  fact  of  the  endorsement  had  been  com- 
^  municated  by  the  son  to  the  father. 

The  bill  was  duly  presented  on  the  10th  of  November,  when  it 
became  due,  but  was  not  paid;  whereupon  Lysaght  &  Smithett,  on 
the  11th  of  November,  gave  the  defendant  the  following  notice  of  dis* 
honour : — 

<«Sir, — We  beg  to  inform  you  that  your  draft  on  Mr.  Matthews, 
dated  the  7th  of  May  last,  at  six  months'  date,  for  800{.,  was  duly  pre- 
sented, at,  &c.,  for  payment,  when  the  answer  given  to  the  notary  was, 
( no  effects.'  The  bill  is  now  in  our  possession,  and  we  require  you  to 
take  it  up  immediately.  Meanwhile,  we  request  you  to  take  notice,  we 
do  not  release  you  from  responsibility  by  holding  it  over. 

Yours,  &c.,        Lysaght,  Smithett,  k  Co." 

On  the  part  of  the  defendant,  it  was  proved  that  it  was  the  custom 
of  notaries  in  London  to  keep  copies  of  all  bills  that  pass  through 
their  hands,  with  all  endorsements  thereon,  and  that  this  practice  was 
observed  at  the  office  of  Duff,  the  notary  by  whom  the  bill  was  pre- 
sented. And  the  notary's  book  was  produced,  and  the  clerk  who 
entered  the  bill  therein,  called :  and  from  these  it  appeared,  assuming 
the  entry  to  have  been  correctly  made,  that  there  was  no  endorse- 
ment by  Lysaght  &  Smithett  upon  the  bill  at  the  time  of  its  present- 
ment. 

It  was  then  submitted  that  the  notice  of  dishonour  was  insufficient. 

The  lord  chief  justice  reserving  that  point,  left  it  to  the  jury  to  say 
whether  the  endorsement  by  Lysaght  h  Smithett  was  made  before  or 
after  the  bill  arrived  at  maturity. 

A  verdict  having  been  found  for  the  plaintiff, 

Bylt9y  Serjeant,  pursuant  to  the  leave  reserved  to  him  at  the  trial, 
^4^..  moved  for  a  rule  tim  to  enter  the  ^verdict  for  the  defendant,  or 
^  for  a  new  trial  on  the  ground  that  the  verdict  was  against  evi- 
dence.   Aussuming  that  the  jury  were  justified  in  giving  credit  to  the 


0  MANNING,  GRANGER,  &  SCOTT.  48 


witness  James  Lysaght,  rather  than  to  the  entry  in  the  notary's  book, 
there  was  no  proof  of  the  endorsement,  to  constitute  which  there  must 
be  something  more  than  mere  writing  on  the  back  of  the  instrument ' 
there  must  be  a  delivery,  actual  or  constructive,  to  the  endorsee. 
[WiLDB,  C.  J. — There  was  evidence  that  James  Lysaght  acted  as  his 
father's  agent ;  and  he  swore  that  he  had  appropriated  and  set  apart 
this  bill,  after  it  had  been  endorsed,  for  his  father.] 

Assuming,  then,  that  Admiral  Lysaght  was  the  holder  of  the  bill  at 
the  time  it  became  due,  the  notice  of  dishonour  given  by  Lysaght  & 
Smithett  did  not  enure  as  a  notice  from  him.  The  object  of  the  notice 
of  dishonour  is  twofold :  not  only  must  it  show  that  the  bill  has  been 
presented  and  refused  payment,  but  it  must  also  contain  a  notification 
of  the  fact  that  the  party  who  gives  the  notice,  looks  to  the  party  who 
receives  it,  for  payment  of  the  amount.  Three  cases  have  occurred 
that  are  somewhat  like  the  present.  In  Woodthorpe  v.  Lawes,  2  M.  & 
W.  109,t  a  bill  of  exchange  endorsed  in  blank  was  left  by  the  endorsee 
at  the  oflSce  of  R.,  an  attorney,  to  be  presented  by  him.  The  bill 
being  dishonoured,  R.  sent  the  following  notice  to  the  drawer : — «  A 
bill  drawn  by  you  upon,  and  accepted  by,  Mr.  J.  W.,  for  81Z.  Ss.,  due 
yesterday,  is  dishonoured  and  unpaid ;  and  I  am  desired  to  give  you 
notice  thereof,  and  to  request  that  the  same  may  be  immediately  taken 
up:"  and  this  was  held  to  be  a  sufficient  notice,  although  the  at- 
torney did  not  state  on  whose  behalf  he  applied,  or  where  the  bill 
was  lying.  The  expression,  however,  <<  J  am  desired  to  give  yon 
*notice,"  was  equivalent  to  saying  that  the  person  giving  the  ^^^q 
notice  did  so  as  agent  for  the  holder.  In  Chapman  v.  Keane,  2  ^ 
Ad.  k  E.  193  (E.  C.  L.  R.  vol.  29),  4  N.  &  M.  607  (E.  C.  L.  R.  vol. 
30),  it  was  held  that  the  holder  of  a  bill  is  entitled  to  avail  himself  of 
notice  of  dishonour  given  by  any  party  to  the  bill;  and,  therefore, 
that  an  endorsee,  who  has  endorsed  over,  and  is  not  the  holder  at  the 
time  of  the  maturity  and  dishonour,  may  give  notice  at  such  time  to  an 
earlier  party,  and,  upon  afterwards  taking  up  the  bill,  and  suing  such 
party,  may  avail  himself  of  such  notice.  In  Harrison  v.  Ruscoe,  15 
M.  k  W.  281,t  a  bill  of  exchange  was  drawn  by  A.,  endorsed  by  him 
to  B.,  and  by  B.  to  C,  in  whose  hands  it  was  dishonoured.  G.'s  attor* 
ney  gave  notice  of  dishonour  in  due  time  to  A.,  but  stated  therein,  by 
mistake,  that  he  was  directed  by  B.  (from  whom  he  had  no  authority) 
to  apply  for  payment  of  the  bill :  and  it  was  held  that  the  notice  of 
dishonour  was  sufficient,  notwithstanding  the  misrepresentation,  the 
only  effect  of  which  was  to  give  A.  every  defence  against  G.  that  he 
codd  have  had  if  the  notice  had  really  been  given  by  B.  That  case  is 
the  converse  of  this, — the  notice  being  given  by  the  party  coming  after 
the  plaintiff  on  the  bill.  [Williams,  J. — Parke,  B.,  in  that  case  snys . 
*'  Since  the  case  of  Chapman  v.  Keane,  it  must  be  considered  as  per 
fectly  settled,  that  a  notice  of  dishonour  need  not  be  given  by  the 
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holder,  but  that  he  may  avail  himself  of  notice  ^ven  in  due  time^  hj 
any  party  to  the  bill.  The  decision  in  that  case  is  referred  to  and 
adopted  by  Chancellor  Kent,(a)  and  Mr.  Justice  Story  on  Bills  of 
Exchangc.(&)  The  former  states  the  rule  to  be,  that  the  notice  may 
be  given  by  any  one  who  is  a  party  to  the  bill :  the  latter  states  it 
more  fully,  and  says  that  the  notice  will  be  sufficient,  although  not 
*«;m  &^^^  ^y  ^^^  holder  or  his  *agent,  if  it  comes  from  some  person 

-'  who  holds  the  bill  when  it  is  dishonoured,  or  is  a  party  to  the  bill, 
or  who  would,  on  the  same  being  returned  to  him,  and  after  payment, 
be  entitled  to  require  reimbursement  thereof."]  The  party  who  avails 
himself  of  a  notice  so  given,  must  stand  in  the  same  position  as  the 
person  whose  notice  he  avails  himself  of.  [Maule,  J. — Has  this 
defendant  any  defence  against  Lysaght  &  Smithett  ?  A  notice  by  an 
intermediate  party,  is  a  good  notice  by  the  plaintiff,  but  it  lets  in  a  set- 
off or  other  defence  which  the  defendant  would  have  had  against  the 
person  who  actually  gives  the  notice.]  The  defendant  has  not  had 
such  a  notice  as  to  entitle  the  present  plaintiff  to  sue  him  upon  the  bill. 
[Gbesswell,  J. — I  fiad  the  rule  thus  laid  down  in  Byles  on  Bills  :(er) 
«( The  object  of  notice  is  two-fold ;  first,  to  apprise  the  party  to  whom 
it  is  addressed,  of  the  dishonour ;  and,  secondly,  to  inform  him  that 
the  holder,  or  party  giving  the  notice,  looks  to  him  for  payment.{d) 
Hence,  it  follows  that  notice  can  only  be  given  by  some  party  to  the 
instrument,  though  he  need  not  be  the  actual  holder  of  the  bill  at  the 
time,(e)  but  that  a  stranger  is  incompetent  to  give  it.(^)  And  it  has 
been  held  by  Lord  Eldon,  that  notice  by  the  first  endorsee,  who  had 
not  himself  received  notice  from  the  second  endorsee,  and  who  was  not, 
therefore,  obliged  to  take  back  the  bill,  was  insufficient  as  between  the 
second  endorsee  and  the  drawer.(A)  And  it  seems  clear,  that  even  a 
party  to  the  bill,  who  has  been  already  discharged  by  laches,  or  who 
^--..  could  *not  in  any  event  sue,  is  incompetent  to  give  notice.(a)     But 

^  a  prior  endorsee,  who  has  himself  received  due  notice,  may  trans- 
mit it. (A)  And  notice  by  the  holder,  or  by  a  party  who  is  liable  to  be 
sued,  and  may  be  entitled  to  sue,  will  enure  to  the  benefit  of  all  ante- 
cedent or  subsequent  parties.  So  that  a  notice  by  the  last  endorsee  to 
the  drawer,  will  operate  as  a  notice  from  each  endorsee  to  the  drawer ; 
and,  if  the  payee,  or  first  endorsee,  has  duly  received  notice,  a  notice 

(a)  8  Kent's  Comm.  p.  100. 

(6)  Sect  304. 

(o)  5th  edit  p.  214. 

{d)  CltiDg  Ttndal  v.  Brown,  1  T.  R.  167. 

(e)  Citing  Chapmoa  v.  Keane,  3  Ad.  A  E.  193,  4  N.  J;  M.  607,  and  Hazriaon  v.  Ruseoe,  15  M. 
I  W.  231.t 

(g )  Citing  Stewart  v.  Kennett,  2  Campb.  177.    Vide  tamen  Abel  v.  Potts,  3  Esp.  N.  P.  C.  242. 

(h)  Citing  Ex  parte  Barclay,  7  Ves.  597 ;  but  qucert,  since  the  case  of  Chapman  v.  Keane. 

(i)  Citing  Harrison  v.  Roscoo,  15  M.  &  W.  231,t  and  Miers  v.  Brown,  11  M.  <fc  W.  372. f 

{k)  Citing  Jameson  v,  Swinton,  2  Campb.  373,  2  Taunt.  224,  and  Wilson  v.  Swabey,  I  Stark. 
N  P.  C.  34  (E.  0.  L.  R.  vol.  2). 
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by  him  to  the  drawer  will  be  equivalent  to  a  notice  from  each  endorsee, 
and  from  the  holder  to  the  drawer.(a)  And  a  notice  from  an  interme- 
diate party  may,  in  pleading,  be  described  as  a  notice  from  the  plain- 
tiffl(6)]     That  is  not  quite  accurate. 

Maulb,  J. — I  am  of  opinion  that  the  notice  of  dishonour  that  was 
given  in  this  case,  was  sufficient.  Lysaght  the  younger  appears  to  have 
acted  as  the  agent  of  his  father,  the  plaintiff.  In  that  character,  he 
received  the  bill  from  Lysaght  &  Smithett,  by  whom  it  was  sworn  to 
have  been  endorsed  before  it  became  due ;  and  Lysaght  the  younger 
proved  that  it  had  ever  since  been  kept  by  him  amongst  the  documents 
which  were  held  by  him  for  his  father.  It  was  undoubtedly  his  duty 
to  see  that  his  father  should  have  all  proper  remedies  upon  the  bill. 
The  bill,  it  seems,  was  presented  on  the  day  it  became  due,  and  was 
dishonoured;  and  due  notice  of  dishonour  was  given  by  Lysaght  & 
Smithett  to  the  defendant,  as  drawer.  *Lysaght  the  younger  p^.^ 
having  due  notice  of  the  dishonour,  which  operated  as  a  notice  to  ^ 
Lyszfght  &  Smithett,  it  was  clearly  competent  to  the  latter,  according 
to  the  decided  cases,  to  give  notice  to  all  prior  parties  to  the  bill ;  and 
a  notice  so  given  would  enure  as  a  notice  by  the  party  who  had  given 
notice  to  them.  I  therefore  think  the  defendant  has  had  a  sufficient 
notice  of  dishonour.  Then,  as  to  the  other  point, — there  was  evidence 
on  both  sides.  It  was  for  the  jury  to  say  whether  the  plaintiff's  witness 
was  perjured  or  the  defendant's  mistaken.  The  former  stated  posi- 
tively that  the  endorsement  was  made  before  the  bill  became  due ;  the 
latter,  not  professing  to  have  any  special  recollection  on  the  subject, 
merely  stated  that  it  was  the  usual  course  of  his  office  to  copy  all  en- 
dorsements into  the  book  which  he  produced,  and  that  no  such  endorse- 
ment was  entered  therein.  I  think  it  is  impossible  for  us  to  say  that 
the  jury,  in  giving  credit  to  the  positive  statement,  rather  than  to  the 
inference  arising  from  the  statement,  on  the  other  side,  came  to  a  wrong 
conclusion. 

Cresswell,  J. — I  am  of  the  same  opinion.  Two  questions  arose  in 
this  case — first,  whether  the  defendant  had  received  a  sufficient  notice 
of  dishonour, — secondly,  whether  Lysaght  &  Smithett  endorsed  the  bill 
before  it  became  due.  The  decision  of  the  first  question  depends  in 
some  degree  upon  the  second ;  because,  whether  the  notice  was  sufficient 
or  not,  may  depend  upon  whether  there  was  a  proper  endorsement. 
Mere  writing  on  the  back  of  the  bill  is  not  enough  to  constitute  an 
endorsement ;  there  must  be  a  delivery,  or  something  equivalent  to  a 
delivery,  of  the  bill  to  the  endorsee.  Here,  the  fact  has  been  disposed 
of  by  the  jury ;  and  I  think  there  was  evidence  enough  to  justify  the 
conclusion  they  came  to.  James  Lysaght  swore  positively  that  the  bill 
was  endorsed  in  the  name,  and  with  the  ^concurrence  of  the  firm,  r^^o 
m  July  or  August :  and  he  further  stated,  that  ever  since  the  *- 

(a)  ating  Bftjley  on  BiUs,  209.        (6)  CiUng  Newen  v.  GUI,  8  C.  i;  P.  367  (B.  C.  L.  R.  vol.  34). 
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endorsement,  it  had  been  kept  by  him,  as  his  father's  agent,  apart  from 
the  securities  of  the  firm.  That  being  so,  it  seems,  from  the  cases, 
that  the  holder  of  a  bill  may  avail  himself  of  a  notice  of  dishonour 
given  in  due  time  by  a  prior  endorsee,  provided  he  himself  is  in  a  con- 
dition to  sue  the  party  by  whom  the  notice  was  given.  Here,  Lysaght 
the  younger,  holding  the  bill  as  his  father's  agent,  duly  presented 
it,  and  had  it  returned  to  him  dishonoured.  Notice  of  that  fact  to 
him,  therefore,  operating  as  notice  to  the  firm,  the  present  plaintiff 
was  entitled  to  sue  them,  and,  consequently,  is  in  a  condition  to 
avail  himself  of  the  notice  of  dishonour  given  by  them  to  the  de- 
fendant. 

Williams,  J. — ^I  am  of  the  same  opinion.  The  evidence  established 
the  whole  case,  if  the  jury  were  right  in  the  conclusion  to  which  they 
came :  and  I  am  not  prepared  to  say  that  they  were  wrong. 

WiLBB,  C.  J. — I  certainly  was  not  dissatisfied  with  the  verdict. 
Lysaght  the  younger  swore  positively  that  the  security  in  question  was 
appropriated  by  him,  with  Smithett's  assent,  in  part  discharge  of  the 
debt  due  to  the  plaintiff.  He  was  very  strictly  cross-examined  as  to 
the  period  at  which  the  endorsement  took  place :  he  distinctly  swore 
that  it  was  before  the  bill  became  due :  he  believed  it  was  in  July  or 
August.  If  Lysaght  &  Smithett  intended  to  act  honestly,  they  were 
bound  to  make  the  endorsement ;  and  there  is  no  reason  for  supposing 
that  they  did  not,  or  that  James  Lysaght  stated  that  which  was  untrue. 
On  the  other  hand,  there  can  be  as  little  doubt  that  the  notary's  clerk 
meant  correctly  to  copy  the  endorsements  into  the  book.  It  was  for  the 
^^.^  jury  to  decide  between  the  conflicting  statements.  As  *to  the 
•^  notice  of  dishonour,  the  case  seems  to  fall  within  the  authorities. 
The  facts  show  that  Lysaght  &  Smithett  had  due  notice  of  the  dis- 
honour of  the  bill, — one  of  them  having  caused  it  to  be  presented,  and 
having  had  it  returned  to  him.  A  notice,  therefore,  by  Lysaght  & 
Smithett,  then  being  under  a  liability  to  the  present  plaintiff,  according 
to  the  authorities,  enures  as  a  notice  to  the  defendant. 

Rule  refused. 

A  notice  giren  by  the  holder  to  the  eeTeral  notice,  however,  given  by  the  holder  of  a  pro- 
endorsers  enures  to  the  benefit  of  the  endorsers  missory  note  to  the  second  endorser  too  late  to 
or  preceding  parties,  so  that  the  first  endorser  fix  his  responsibility  to  the  holder,  will  not  ennre 
who  has  received  notice  of  its  n<»-payment  from  to  the  benefit  of  the  third  endorser,  thoagh  in 
the  holder,  bat  not  from  the  second  endorser,  due  time  if  given  by  him  to  the  second :  Simp- 
is  liable  to  the  second  endorser  in  the  same  son  v.  Tamey,  5  Hamphreys,  419.  See  Brown 
manner  as  thoagh  notice  had  been  received  «.  Ferguson,  4  Leigh,  37. 
from  him:  Marr  v.  Johnson,  9  Yerger,  1.    A 
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LAWSON  and  Another  v.  DUMLIN.    Jan.  15. 

A  Trinity-Hoiue  pilot,  who,  in  nftvigating  a  vessel,  negligently  nins  against  and  damages 
another  vessel,  is  not  within  the  protection  of  the  84th  section  of  the  pilot  act,  6  G.  4,  o.  125, 
vbieh  enacts,  amongst  other  things,  that  all  aodons  brought  for  amyihing  doiu  in  pHrmanee 
of  ik€  tut,  shall  be  brought  in  the  county  where  the  cause  of  action  arises,  and  not  elsewhere. 

This  was  an  action  upon  the  case  brought  by  the  plaintiffs,  the 
owners  of  a  collier,  against  the  defendant,  a  Trinity-House  pilot,  for 
running  foul  of  and  injuring  their  vessel. 

The  declaration  stated  that  the  plaintiffs,  before  and  at  the  time  of 
the  committing  of  the  grievances  thereinafter  mentioned,  were  lawfully 
possessed  of  a  certain  ship  of  vessel  called  the  Sarah,  of  great  value,  to 
wit,  5000Z.,  then  lawfully  being  off  the  coast  of  Essex;  that  the  defend- 
ant then  had  the  care,  control,  &c.,  of  a  certain  other  ship  or  vessel ; 
yet  that  the  defendant,  not  regarding  his  duty  in  that  behalf,  to  wit,  on, 
&c.,  took  so  little  and  such  bad  care  of  the  said  ship  or  vessel  of  which 
he  had  the  care,  control,  &c.,  as  aforesaid,  and  governed  and  navigated 
the  same  in  so  unskilful  and  improper  a  manner,  that  the  same,  by  and 
through  the  carelessness,  mismanagement,  and  improper  conduct  of  the 
defendant,  then,  with  great  force  and  violence,  ran  foul  of,  and  struck 
against,  the  said  *ship  or  vessel  of  the  plaintiffs,  and  thereby  then  p^-. 
greatly  broke,  injured,  and  damaged  the  same ;  and  also,  that,  by  ^ 
reason  of  the  premises,  the  plaintiffs  then  necessarily  incurred  divers 
expenses,  to  wit,  502.,  in  and  about  the  surveying  and  repairing  the 
said  damage  so  done  to  their  said  ship  or  vessel  as  aforesaid ;  and  also, 
by  means  of  the  premises,  the  plaintiffs  lost  and  were  deprived  of  the 
use  of  their  said  ship  or  vessel,  for  a  long  space  of  time,  &c. ;  to  the 
plaintiffs'  damage,  &c. 

The  defendant  pleaded  not  guilty  <<  by  statute,"  upon  which  issue 
was  joined. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  It  appeared,  that,  on  the  11th  of  July,  1848,  the 
plaintiffs'  vessel,  the  Sarah,  was  weighing  anchor  on  the  Essex  side  of 
the  river,  about  five  miles  below  the  Nore,  when  the  defendant,  who  had 
charge  of  a  barque  called  the  Poictiers,  negligently  ran  foul  of,  and 
injured,  the  plaintiffs'  vessel. 

On  the  part  of  the  defendant,  it  was  objected  that  the  venue  was 
improperly  laid  in  London,  the  84th  section  of  the  pilot  act,  6  O.  4,  c. 
125,  requiring  that  all  actions  brought  for  anything  done  in  pursuance 
of  that  act  shall  be  brought  in  the  county  where  the  cause  of  action 
arises,  and  not  elsewhere. 

The  lord  chief  justice  directed  the  jury  to  find  for  the  plaintiffs, 
reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  ver- 
dict for  him,  if  the  court  should  be  of  opinion  that  the  objection  was 
well  founded. 
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A  verdict  having  been  accordingly  found  for  the  plaintiffs,  damages 
85Z., 

ByleSy  Serjeant,  now  moved,  on  the  part  of  the  defendant,  to  enter 
a  nonsuit,  or  a  verdict,  pursuant  to  the  leave  reserved. — The  pilot  act, 

*^fi1  ^  ^*  ^'  ^'  ^^^'  ^*  ^^'  ^°^^^^)  <<that  if  any  suit  or  action  shall  be 
■■  brought  or  *prosecuted  against  any  person  or  persons  for  any- 
thing done  or  to  be  done  in  pursuance  of  this  act,  in  every  such  case 
the  action  or  suit  shall  be  commenced  within  six  calendar  months  next 
after  the  fact  committed,  and  not  otherwise,  and,  shall  be  laid  or  brought 
in  the  county^  city^  or  place  where  the  came  of  action  arises^  and  not 
elsewhere ;  and  the  defendant  or  defendants  in  such  action  or  suit  may 
plead  the  general  issue,  not  guilty,  and  give  this  act  and  the  special 
matter  in  evidence  at  the  trial  to  be  had  thereupon,  and  that  the  same 
was  done  in  pursuance  and  by  the  authority  of  this  act ;  and,  if  it 
shall  appear  so  to  be  done,  or  if  any  such  action  or  suit  shall  be  brought 
after  the  time  limited  for  bringing  the  same,  then  the  jury  shall  find 
for  the  defendant  or  defendants,"  &c.  [Gresswell,  J. — Was  the  thing 
here  complained  of  an  act  done  <Mn  pursuance  of  the  act?*']  The 
defendant,  in  the  exercise  of  his  duty  as  a  Trinity-House  pilot,  was 
navigating  the  vessel  in  pursuance  of  the  act.  If  he  was  strictly  pur- 
suing the  act,  he  would  not  need  the  protection  of  this  clause.  The 
main  difficulty  that  was  presented  to  the  defendant  at  the  trial,  was, 
that  the  place  where  the  collision  occurred,  was  not  within  the  body  of 
the  county  of  Essex,  but  upon  the  high  seas.  But  it  is  submitted  that 
the  river  Thames,  in  law,  commences  at  Orfordncss,  on  the  one  side, 
and  the  North  Foreland  on  the  other ;  and  that  the  jurisdiction  of  the 
Admiralty  does  not  extend  within  those  limits :  Leigh  v.  Burley,  Owen, 
122.  There,  "  iSurley,  master  of  a  ship,  gave  money  to  Cradock,  to  buy 
Bailors'  clothes  for  him :  Cradock  bought  such  clothes  for  him  of  Leigh,  in 
the  parish  of  St.  Katherine's,  near  the  tower  of  London,  whereby  Leigh 
delivered  the  clothes  to  Burley  in  his  ship  that  was  in  the  Thames 
adjoining  to  St.  Katherine's ;  and,  because  the  money  was  not  paid,  he 
^.-■.  *sued  Burley  in  the  Admiralty  court:  and  a  prohibition  was 
^  awarded,  for  two  causes, — first,  because  the  contract  was  made  on 
land,  and  infra  corpus  comitatua,  and  therefore  the  Admiral  can  have 
no  jurisdiction;  for,  the  statutes  of  the  13  and  15  of  Bic.  2(a)  and  2 
H.  4,  c.  11,  are,  that  the  Admiral  shall  not  have  conusance  but  of  things 
done  super  altum  mare :  vide  5  Co.  Bep.  107.  And  so  it  was  resolved 
by  the  justices :  and  they  said  that  the  15  of  Bic.  2  is  misprinted,  viz. 
that  the  Admiral  shall  have  jurisdiction  to  the  bridges  ;  for,  the  trans- 
lator mistook  bridges  for  points^  that  is  to  say,  the  land's  end.(fr)     And 

(a)  13  Ric.  2,  0.  5;  15  Ric.  2,  c.  3. 

(6)  The  15  Ric.  2,  c.  3,  as  it  now  appears  in  the  English  translation,  does  not  say  affirma- 
tively, that  the  Admiral  $huU  have  Jurisdiction  to  the  bridges,  bnt,  restricts  it  to,  '*  only  beneath 
the  bridges  of  the  same  rivers  nigh  to  the  sea."    The  word  "  bridges"  in  this  iranelati:»ii  it 
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Coke  said  that  the  Admiral  should  have  no  jurisdiction  where  a  man 
may  see  from  one  side  to  the  other ;  but  the  coroner  of  the  county  shall 
inquire  of  felonies  committed  there :  which  was  held  to  be  good,  by  all  the 
other  justices :  and  he  gave  this  difference,  that,  where  the  place  was  co- 
vered over  with  salt  water,  and  out  of  any  county  or  town,  there  est  ahum 
marej  but  the  trial  shall  be  per  vicinetum  of  the  town.**  The  like  law  is 
laid  down  in  the  Fourth  Institute,  pages  135, 137, 140, 141.  Lord  Coke 
there  says  (p.  137) :  "  By  the  statute  of  15  Bic.  2,  c.  8,  it  is  enacted  and 
declared  that  the  court  of  the  Admiral  hath  no  manner  of  conusance, 
power,  nor  jurisdiction  of  any  manner  of  *contract,  plea,  or  que-  p^-„ 
rell,  or  of  any  other  thing  done  or  rising  within  the  bodies  of  the  ^ 
counties,  either  by  land  or  by  water,  and  also  of  wreck  of  the  sea ;  but  all 
such  manner  of  contracts,  pleas,  and  querels,  and  all  other  things  rising 
within  the  bodies  of  the  counties,  as  well  by  land  as  by  water,  as  is 
aforesaid,  and  also  wreck  of  the  sea,  shall  be  tried,  termined,  discussed, 
and  remedied  by  the  laws  of  the  land,  and  not  before  nor  by  the  Ad- 
miral nor  his  lieutenant,  in  no  manner.  Nevertheless,  of  the  death  of 
a  man,  and  of  a  mayhem,  done  in  great  ships  being  and  hovering  in  the 
main  stream  of  the  great  rivers  only  beneath  the  points  (a)  of  the  same 
rivers,  and  in  no  other  place  of  the  same  rivers,  the  Admiral  shall  have 
conusance.  This  latter  clause  giveth  the  Admiral  further  jurisdiction 
ia  case  of  death  and  mayhem  (with  neither  of  which  we  ever  meddle) ; 
but,  in  all  other  happening  within  the  Thames,  or  in  any  other  river, 
port,  or  water,  which  are  within  any  county  of  the  realm  (as  all  rivers 
and  havens  be,  as  hereafter  shall  manifestly  appear),  by  express  words 
of  this  act  of  parliament,  the  Admiral,  or  his  deputy,  hath  no  jurisdic- 
tion at  all.  Wherein  it  is  to  be  observed  how  curious  the  makers  of 
this  statute  were,  to  exclude  the  Admiral  of  all  manner  of  jurisdiction 
within  any  water  which  lieth  within  any  county  of  the  realm."  Before 
the  statute  3  &  4  Vict.  c.  65,  s.  4,(6)  the  Court  of  Admiralty  had  no 
jurisdiction  in  cases  of  salvage  or  collision  in  places  within  the  juris- 
diction of  the  common  law  courts :  Case  of  The  *Eleanor,  6  Rob.  ^^-q 
Adm.  Rep.  39 ;  Case  of  The  Eliza  Jane,  3  Hagg.  Adm.  Rep.  335.  ^ 
In  Davis  r.  Curling,  8  Q.  B.  286  (E.  C.  L.  R.  vol.  55),  the  declaration 
(in  case)  charged  that  the  defendant  was,  under  the  highway-act,  5  &  6 
W.  4,  c.  50,  surveyor  of  the  parish  of  T. ;  that  gravel  had  been  placed 
on  a   highway  in  T.,  by  means  of  which   gravel  the  highway  was 

wamntod  by  the  French  original,  not  only  aa  printed  by  Runnington, — "  tantsoulment  pamval 
les  pountz  de  mesmea  Ics  rirres  plnla  proscheina  al  meer/' — but  also  as  it  appears  on  the 
parliament- roll,  where,  in  the  Royal  answer  to  the  petition  of  the  Commons  against  the 
encroachments  of  the  Admiralty,  the  words  are, — "  tant-soulement  par  avale  los  Fonts  do 
mesme  le  Risers  pluia  proscheins  al  meer :  3  Rot.  Pari.  291  a. 

(a)    Sic  :  $td  tide  m/>rd,  57  (6). 

(&)  Which  gives  the  Court  of  Admiralty  Jurisdiction  "to  decide  all  questions  as  to  the  title  to, 
or  ownership  of,  any  ship  or  vessel,  or  the  proceeds  thereof  remaining  in  the  registry,  arising 
in  any  cause  of  possession,  salvage,  damage,  wages,  or  bottomry,  which  shall  be  instituted  in 
the  said  court  after  the  passing  of  this  act" 
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obstructed,  and  the  gravel  was  a  nuisance  to  the  public;  that  the 
defendant  had  notice,  and  was  requested  to  remove  the  same ;  but  that 
he,  well  knowing,  &c.,  did  not  nor  would,  in  a  reasonable  time,  remove 
it,  or  cause  it  to  be  removed,  but,  on  the  contrary,  conducted  himself 
with  gross  negligence,  and  knowingly,  wilfully,  and  wrongfully,  and  in 
violation  of  his  duty  as  such  surveyor,  permitted,  suffered,  and  caused 
the  gravel  to  continue  and  be  upon  the  highway,  obstructing  the  same, 
remaining  and  being  a  nuisance  to  the  public,  for  a  long  and  unreason- 
able time,  without  taking  any  care  or  precaution  to  guard  against  dan- 
ger or  damage  to  persons  passing,  contrary  to  his  duty  in  that  behalf 
as  such  surveyor ;  and  that,  by  means  thereof,  the  plaintiff's  carriage 
was  overturned.  It  was  proved  that  the  defendant  had  notice  of  the 
gravel  being  laid,  and  had  been  guilty  of  want  of  care  in  leaving  it 
there,  and  that  this  had  caused  the  accident.  It  was  held  that  the 
defendant  was  charged  with  a  thing  done  in  pursuance  of  the  act,  and 
was  therefore  entitled  to  notice  under  s.  109.(a)  [Maule,  J. — My 
*(\(\'\  ^^^^^^^  Pattbson  explains  the  ground  of  that  decision.  He 
-■  *says :  <(  The  charge  is  not  one  of  mere  omission,  but  of  actually 
continuing  the  nuisance.  That  is  a  charge  of  doing  something  wrong, 
of  keeping  the  gravel  in  an  improper  place,  an  act  continued  until  the 
occurrence  of  the  mischief.  Is  it,  then,  an  act  done  in  pursuance  of  the 
statute  ?  It  is  not  denied  that  the  heap  of  gravel  was  put  there  in  pur- 
suance of  the  statute:  it  could  not  be  spread  at  the  same  moment :  the 
question  then  would  arise,  whether  the  length  of  time  during  which  it 
was  kept  in  a  heap,  was  reasonable  or  not.  The  continuing,  therefore, 
was  a  thing  done  in  pursuance  of  the  statute.'*]  The  defendant  here 
was  piloting  the  Poictiers  in  pursuance  of  a  duty  cast  upon  him  by  the 
statute.  [Maule,  J. — Suppose  a  policeman,  in  conveying  a  cart  to  the 
greenyard,  negligently  comes  in  contact  with  and  damages  a  carriage, — 
would  he  be  entitled  to  notice  ?]  It  is  submitted  that  he  would.  It  is 
of  great  importance  to  these  pilots  that  questions  of  this  sort  should 
be  tried  in  the  county  adjoining  to  which  the  accident  happens,  and 
where  the  state  of  the  river  is  well  known.  [Maule,  J. — I  do  not 
think  the  statute  could  have  intended  to  take  away  the  right  of  action 

(a)  Which  enacts  "  that  no  action  or  snit  shall  bo  commenced  against  any  person  for  any- 
thing done  in  pnrsnance  of,  or  under  the  authority  of,  this  act,  until  tvonty-one  days'  notice 
has  been  given  thereof  in  writing  to  the  Justice,  surveyor,  or  person  against  whom  each  action 
is  intended  to  be  brought,  nor  after  sufficient  satisfaotion,  or  tender  of  satisfaction,  has  been 
made  to  the  party  aggrieved,  nor  after  three  calendar  months  next  after  the  fact  committed  for 
which  such  action  or  suit  shall  be  so  brought;  and  every  such  action  shall  be  brought,  laid,  and 
tried  where  the  cause  of  action  shall  have  arisen,  and  not  in  any  other  county  or  place;  and  the 
defendant  in  such  action  or  suit  may  plead  the  general  issue,  and  give  this  act  and  every  special 
matter  in  evidence  at  any  trial  which  shaU  be  had  thereupon ;  and,  if  the  matter  or  thing  shall 
appear  to  have  been  done  under  or  by  virtue  of  this  act,  or  if  it  shall  appear  that  such  action  or 
suit  was  brought  before  twenty-one  days'  notice  thereof  given,  as  aforesaid,  or  that  sufficient 
satisfaction  was  made  or  tendered  as  aforesaid,  or  if  any  action  or  suit  shall  not  be  commenced 
within  the  time  before  limited,  or  shall  be  laid  in  any  other  county  than  as  aforesaid,  then  the 
jury  shaU  find  a  verdict  for  the  defendant  therein,"  Ste, 
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for  a  collision  '''upon  the  high  seas,  and,  by  an  oblique  inference,  r-^^^ 
to  confer  an  exclusive  jurisdiction,  in  such  cases,  upon  the  Court  ^ 
of  Admiralty.  How  is  a  man  who  is  run  down  to  know  that  the 
ofiender  is  a  Trinity-House  pilot  f]  They  are  public  oflScers,  who  arc 
compelled  to  perform  a  responsible  duty.  [Wilde,  C.  J. — Suppose,  in 
going  out  to  a  ship,  the  pilot  negligently  runs  down  a  boat, — would  he 
be  within  the  protection  of  the  act  ?]    It  is  submitted  that  he  would. 

Maule,  J. — I  do  not  think  that  this  case  falls  within  the  84th  sec- 
lion  of  the  6  O.  4,  c.  125.  Where  a  man  mistakes  his  course,  in  doing 
something  under  the  authority  of  an  act  of  parliament,  he  is  within  the 
protection  of  a  clause  of  this  sort.  But,  here,  the  action  is  not  brought 
for  a  thing  done  by  the  defendant  in  his  character  of  pilot :  it  is  not 
like  the  case  of  justices  of  the  peace,  who  are  compelled  to  hear  and 
determine  matters  that  are  brought  before  them,  and  who  sometimes, 
intending  to  act  band  fide  in  discharge  of  their  duty,  mistake  the  proper 
coarse,  and  so  subject  themselves  to  actions.  The  scope  of  this  act,  is, 
to  confer  a  monopoly  in  the  navigation  of  vessels  entering  and  leaving 
the  Thames,  upon  a  certain  number  of  skilful  persons.  In  consideration 
of  that  monopoly,  those  persons  are  bound  to  perform  certain  duties 
vhen  properly  called  upon:  but  it  is  no  authority  conferred  by  the  act 
upon  the  pilot.  The  business  of  a  pilot  clearly  is  one  in  the  exercise  of 
^hich  a  man  may  be  guilty  of  negligence :  and,  if  he  is  guilty  of  negli- 
gence, there  can  be  no  reason  why  he  should  not  be  liable  for  it,  like 
any  other  individual.  This  clearly  is  not  within  the  scope  of  the  cases 
relied  on.  If  the  statute  had  meant  to  restrict  actions  against  pilots 
to  six  months,  or  altogether  to  prohibit  the  bringing  of  actions  against 
pilots,  it  would,  no  doubt,  have  said  so  ""in  express  terms.  I  think  p^p^ 
there  is  no  ground  for  this  motion,  *  *- 

Cbbsswell,  J. — I  am  of  the  same  opinion.  The  defendant  could 
not  for  a  moment  suppose,  that,  in  running  down  the  vessel  in  question, 
he  was  acting  in  pursuance  of  the  act. 

The  rest  of  the  court  concurring,  Rule  refused. 


STORIE,  Clerk,  v.  CHARLES  RICHARD,  Bishop  of  WINCHES- 
TER.   Jan.  25. 

In  qnare  impedit,  the  ordinary  cannot  counterplead  the  patron's  title,  by  setting  np  title  in  the 

Qaeen,  by  lopse. 
Where  the  ineambent  of  a  parish  chnrch  presents  himself  to  a  district  church  within  the  parish 

created  under  the  statutes  53  G.  Z,  e.  45,  and  59  G.  3,  c.  134,< — the  annual  value  of  the  Iato 

linngs  exceeding  1000^.,— the  parish  chnrch  becomes,  under  the  provisions  of  tbo  1  4;  3 

VieL  c.  106,  ss.  4,  11,  ipno  facto  void. 

QuARE  niPEDiT.     The  declaration  stated,  that  \rhereas  John  George 
Storie,  the  plaintiff,  theretofore,  and  before  and  until  and  after  the 
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making  of  the  representation  and  order  in  council,  and  the  effecting 
of  the  division  and  assignment  of  the  district  parish  of  St.  Mary 
Magdalen,  Feckham,  as  thereinafter  respectively  mentioned,  to  wit,  on 
the  16th  of  April,  1842,  and  from  thence  continually  until  and  upon 
and  after  the  28th  of  October,  1843,  was  seised  of  the  advowson  of 
the  vicarage  of  the  church  of  St.  Giles,  in  the  parish  of  CamberweU, 
in  gross,  as  of  fee  and  right:  And  also,  before  the  making  of  the 
said  representation,  and  the  order  in  council,  and  the  effecting  of 
the  division  and  assignment  thereinafter  respectively  mentioned,  to 
wit,  on  the  1st  of  May,  1842,  Her  Majesty's  commissioners  for 
^P„-.  building  new  churches,   duly  caused   the   said   church   of  *St. 

-*  Mary  Magdalen  to  be  built,  to  wit,  under  and  in  pursuance  of 
the  provisions  of  the  act  of  parliament  made  and  passed  in  the 
fifty-eighth  year  of  the  reign  of  His  late  Majesty  King  George  the 
Third  for  building  and  promoting  the  building  of  additional  churches 
in  populous  parishes,  and  of  the  act  of  parliament  made  and  passed  in 
the  fifty-ninth  year  of  the  reign  of  His  said  late  Majesty,  to  amend 
and  render  more  effectual  the  said  first-mentioned  act :  And  the  said 
Last-mentioned  church  was  then,  to  wit,  on  the  day  and  year  last  afore- 
said, duly  consecrated,  to  wit,  by  the  said  Charles  Richard,  as,  and 
being,  such  bishop  as  aforesaid :  And  thereupon,  and  whilst  the  said 
John  George  Storie  was  so  seised  as  aforesaid,  to  wit,  on  the  1st  of 
June,  1842,  aforesaid,  the  said  commissioners,  having  taken  into  con- 
sideration all  the  circumstances  attending  the  said  parish  of  St.  Giles, 
CamberweU,  were  of  opinion  that  it  was  expedient  (amongst  other 
things)  that  an  ecclesiastical  district  should,  to  wit,  under  the  pro- 
visions of  the  said  first-mentioned  act,  be  divided  from  the  parish  of 
St.  Giles,  CamberweU,  aforesaid,  and  assigned  to  the  said  church  of 
St.  Mary  Magdalen,  for  the  purposes  in  the  said  first-mentioned  act  in 
that  behalf  mentioned ;  and  did  then,  to  wit,  on  the  day  and  year  last 
aforesaid,  according  to  the  statute  in  such  case  made  and  provided, 
represent  such  opinion  to  Her  Majesty,  the  Queen,  in  council ;  and  did 
state,  in  such  representation,  the  bounds  by  which  such  district  was 
proposed  to  be  described :  And  the  said  bishop  did  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  consent  to  the  said  division  and  assign- 
ment, and  did  signify  such  consent  under  his  hand  and  seal,  to  wit,  at 
CamberweU  aforesaid,  in  the  county  aforesaid :  And  afterwards,  to 
wit,  on  the  13th  of  June,  1842,  aforesaid,  at  the  court  at  Buckingham 
Palace,  our  sovereign  lady  the  Queen,  having  taken  the  said  repre- 
*fiiT  mentation  into  consideration,  was  pleased,  by  and  *with  the  advice 

■•  of  Her  privy  coujicU,  to  approve  thereof,  and  to  order  and  direct 
that  the  said  division  and  assignment  should  be  made  and  effected 
agfeeably  to  the  provisions  of  the  statute  in  such  case  made  and  pro- 
vided :  And  thereby,  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  said  division  and  assignment  respectively  became  and  were  made 
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and  effected  under  and  by  virtue  of  the  said  statutes,  to  Vfity  at  Cam- 
bervell  aforesaid,  in  the  county  aforesaid :  And  afterwards,  to  wit,  on 
(he  day  and  year  last  aforesaid,  the  said  district  was  duly  ascertained 
and  marked  out  by  described  bounds,  and  the  description  of  such 
bounds  was  duly  enrolled  and  registered,  and  notice  thereof  was  duly 
gi\'en,  as  by  the  said  first-mentioned  act  required :  And  thereupon,  by 
force  of  the  said  statutes,  to  wit,  on  the  day  and  year  last  aforesaid, 
sach  district  became  and  was  called  <<  The  district  parish  of  St.  Mary 
Magdalen,  Peckham"  (being  the  name  given  thereto  in  the  instrument 
so  enrolled  as  aforesaid),  and  became  and  w^as  a  separate  and  distinct 
district  parish;  and  the  said  church  of  St.  Mary  Magdalen,  so  as- 
signed to  such  district  (being  duly  consecrated  for  that  purpose), 
became  and  was  the  district  parish  church  of  the  said  district  parish 
of  St.  Mary  Magdalen,  Peckham,  for  all  ecclesiastical  purposes,  in 
manner  as  in  and  by  the  said  acts  respectively  provided;  and  the 
said  last-mentioned  church  (the  same  having  been  built  and  appro- 
priated as  and  in  the  manner  aforesaid),  became  and  was  a  perpetual 
curacy,  and  became,  and  was  considered  in  law  as,  a  distinct  benefice 
and  church,  that  is  to  say,  a  benefice  presentative,  so  far  as  by  the 
said  acts  in  that  behalf  provided  and  enacted,  to  wit,  at  Gamberwell 
aforesaid,  in  the  county  aforesaid :  And  the  said  John  George  Storie, 
being,  during  all  the  time  aforesaid,  and  remaining,  so  seised  of  the 
advowson  of  the  vicarage  of  the  said  church  of  the  parish  of  St.  Giles, 
CamberwcU,  as  aforesaid  (out  of  which  the  said  district  of  St.  Mary 
*Magdalen,  Peckham,  had  been  and  was  so  taken  as  aforesaid),  p^^. 
thereby  then  became  seised,  as  of  fee  and  right,  of  the  perpetual  ^ 
right  of  presentation  or  nomination  and  appointment  of  the  spiritual 
person  to  be  the  incumbent  of,  or  to  servo,  the  said  district  church  of 
St.  Mary  Magdalen,  Peckham,  in  manner  as  in  the  said  acts  respectively 
in  that  behalf  provided,  that  is  to  say,  upon  and  after  the  death  or  other 
avoidance  of  the  said  Rev.  John  George  Storie,  clerk,  the  then  incum- 
bent of  the  said  parish  of  St.  Giles,  Gamberwell,  or  upon  and  after  the 
voluntary  resignation  of  the  said  district  church  by  the  said  incumbent 
of  the  said  last-mentioned  parish,  to  wit,  at  Gamberwell  aforesaid,  in  the 
county  aforesaid :  And  the  said  John  George  Storie  being  and  remain- 
ing so  seised  of  the  said  advowson  of  the  vicarage  of  the  church  of  St. 
Giles,  Gamberwell,  and  of  the  said  right  of  presentation  or  nomination 
aaJ  appointment  to  the  said  district  church  of  St.  Mary  Magdalen, 
Peckham,  as  respectively  aforesaid,  afterwards,  to  wit,  on  the  20th  of 
May,  1843,  the  said  church  of  St.  Giles,  Gamberwell,  duly  became  and 
iras  vacant,  to  wit,  by  the  resignation  of  the  said  John  George  Storie,  to 
^vit,  at  Gamberwell  aforesaid,  in  the  county  aforesaid, — which  said  resig- 
nation was  then  and  there  duly  accepted  by  the  said  Gharles  Richard,  ds, 
and  being,  such  bishop  as  aforesaid :  And  thereupon  the  said  John  George 
Storie,  being  and  remaining  so  seised  as  respectively  aforesaid,  to  wit, 
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un  the  28th  of  October,  1843,  aforesaid,  at  the  parish  of  St.  Giles, 
Caroberwell,  aforesaid,  in  the  county  aforesaid,  presented  to  the  last- 
mentioned  church,  being  so  vacant  as  aforesaid,  or  prayed  the  said 
Charles  Richard,  as,  and  being,  such  bishop  as  aforesaid,  to  admit 
himself,  the  said  John  George  Storie,  clerk,  who,  on  his  own  presen- 
tation or  prayer  as  aforesaid,  was  duly  admitted,  instituted,  and  induct- 
*(i(M  ^^  ^^^^   ^^^  same,  in  the   time  of  *peace,  in  the  time  of  our 

■*  sovereign  lady  Victoria,  the  now  Queen  of  Great  Britain,  to  wit, 
on  the  day  and  year  last  aforesaid :  And,  afterwards,  and  whilst  the  said 
John  George  Storie  was  and  remained  so  seised  of  the  said  right  of  pre- 
sentation or  nomination  and  appointment  to  the  said  district  church  of 
St.  Mary  Magdalen,  Peckham,  the  Rev.  James  Sydney  Darvell,  clerk, 
— which  said  James  Sydney  Darvell  had  been  and  was,  at  the  time 
of  the  consecration  of  the  said  district  church,  and  the  division  and 
assignment  of  the  said  district  parish  as  respectively  aforesaid,  appointed 
by  the  then  incumbent  of  the  said  church  of  St.  Giles,  Camberwell,  to 
wit,  the  said  John  George  Storie,  clerk,  and  licensed,  to  wit,  by  the 
said  Charles  Richard,  as,  and  being,  such  bishop  as  aforesaid,  as,  and 
tG  be,  the  stipendiary  curate  to  serve  the  said  district  church, — resigned 
the  stipendiary  curacy  of  the  said  district  church  of  St.  Mary  Magdalen, 
Peckham,  to  wit,  at  Camberwell  aforesaid,  in  the  county  aforesaid ; 
which  said  last-mentioned  resignation  was  then  and  there  accepted  by 
the  said  Charles  Richard,  as,  and  being,  such  bishop  as  aforesaid :  And 
thereupon,  to  wit,  on  the  day  and  year  last  aforesaid,  and  whilst  the 
said  John  George  Storie  was  and  remained  so  seised  of  the  said  right 
of  presentation  or  nomination  and  appointment  to  the  said  district  church 
as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  district 
church  of  St.  Mary  Magdalen,  Peckham,  had  become  and  was  vacant, 
no  spiritual  person  having  ever  theretofore  been  instituted  or  licensed  as 
the  perpetttiJ  curate  of  the  said  district  church,  or  presented,  nominated, 
or  appointed  to  the  perpetual  curacy  of  the  said  district  church :    And 
that  it  then  and  there  belonged,  and  now  belongs  to  the  said  John 
George  Storie  to  present  or  nominate  and  appoint  a  fit  spiritual  person 
to  the  said  district  church,  so  being  vacant  as  aforesaid ;  but  that  the 
said  bishop  would  not  permit  him  so  to  do,  and  unjustly  hindered 
ii,r*frn  him, — *wherefore  he,  the  said  John  George  Storie,  said  he  was 

^  injured,  &c. 

Second  plea, — that  the  said  John  George  Storie  ought  not  to  have 
or  maintain  his  said  action  against  the  said  bishop,  because  he  said, 
that,  after  the  passing  of  an  act  of  parliament,  passed  in  the  session  of 
parliament  holden  in  the  first  and  second  years  of  the  reign  of  Her 
Majesty  Queen  Victoria,  intituled  «<  An  act  to  abridge  the  holding  of 
benefices  in  plurality,  and  to  make  better  provision  for  the  residence 
of  the  clergy,''  and  after  the  building  and  consecration  of  the  said 
church  of  St.  Mary  Magdalen,  and  the  making  of  the  representation 
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and  order  in  council,  and  the  effecting  of  the  division  and  assignment 
of  the  said  district  parish  of  St.  Mary  Magdalen,  as  in  the  declaration 
respectively  mentioned,  to  wit,  on  the  1st  of  November,  1843,  the  said 
chorch  of  St.  Giles  in  the  declaration  mentioned,  became  vacant,  to 
wit,  by  the  resignation  thereof,  then  and  there  made,  by  the  said  John 
George  Storie  to,  and  accepted  by,  the  said  bishop,  as  ordinary  thereof: 
that  the  said  John  George  Storie  was  thereupon  then  and  there  ad- 
mitted, instituted,  and  inducted,  upon  his  own  prayer  or  presentation, 
into  the  sftid  church  of  St.  Giles,  as  in  the  declaration  mentioned, — 
▼hich  last-mentioned  church  was  then  and  there  a  benefice  with  cure 
of  souls,  within  the  meaning  of  the  said  act :  that  the  net  yearly  value 
of  the  said  churches  of  St.  Giles  and  St.  Mary  Magdalen,  jointly,  then 
and  there  greatly,  to  wit,  by  500Z.,  exceeded  the  sum  of  1000^. :  that 
the  church  of  St.  Mary  Magdalen, — which  the  said  John  George  Storie 
had,  up  to  the  time  of  his  resignation  as  aforesaid,  held,  together  with 
the  said  church  of  St.  Giles,  as  one  church,  and  which  church  of  St. 
Mary  Magdalen,  upon  a  district  being  assigned  thereto,  as  in  the  decla- 
ration mentioned,  became  and  was,  and  thence  hitherto  had  been,  and 
continued  to  be,  a  benefice  with  cure  of  souls  '''in  the  diocese  of  ^^^^ 
the  said  bishop,  to  wit,  at  Camberwell  aforesaid,  in  the  said  ^ 
county, — thereupon,  then  and  there,  by  reason  of  the  premises,  became 
and  was  vacant,  and  it  then  and  there  belonged  to  the  said  John  George 
Storie  to  present,  nominate,  and  appoint  a  clerk  to  the  said  church  of 
St.  Mary  Magdalen ;  of  which  said  avoidance,  and  of  all  which  premises, 
the  said  John  George  Storie  then  and  there  had  notice :  that  the  said 
church  of  St.  Mary  Magdalen,  so  having  become  and  being  vacant  as 
aforesaid,  was,  and  continually  remained,  so  vacant  for  and  during  the 
period  of  eighteen  calendar  months  from  and  immediately  after  such 
avoidance  and  notice  as  aforesaid,  and  also  for  and  during  the  full 
period  of  eighteen  calendar  months  from  and  immediately  after  the  day 
of  such  avoidance  and  notice  as  aforesaid,  to  wit,  for  four  years,  to 
wit,  at  Camberwell  aforesaid,  in  the  county  aforesaid,  neither  the  said 
John  George  Storie,  nor  the  ordinary,  nor  the  metropolitan,  nor  any 
other  person  whatsoever,  having  during  all  the  time  last  aforesaid, 
presented,  nominated,  or  appointed  a  clerk  thereto,  and,  by  reason 
thereof,  the  said  last-mentioned  church  devolved  to  our  said  sovereign 
lady  the  Queen,  and  it  *now  belongs  to  our  said  sovereign  lady  the 
Qneen,  to  present,  nominate,  and  appoint  a  clerk  to  the  said  last-men- 
tioned church,  so  vacant  as  aforesaid,  to  wit,  at,  &c. ;  and  our  sovereign 
lady  the  Queen  has  not  as  yet  presented,  nominated,  and  appointed  a 
clerk  thereto:  that,  after  the  said  period  of  eighteen  calendar  months 
had  elapsed,  and  not  before,  to  wit,  on  the  1st  of  May,  1848,  the  said 
John  George  Storie,  who,  at  the  time  of  the  last-mentioned  church 
becoming  vacant  as  last  aforesaid,  was,  and  thence  continually  to  the 
pleadmg  of  the  plea  had  been,  seised  of  the  advowson  of  the  last-men- 
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tioned  church,  presented,  nominated,  and  appointed  a  clerk,  to  wit. 
the  said  John  George  Storic,  to  the  said  bishop,  to  be  admitted, 
*Pi<)l  *^^^^^^^^i  instituted,  and  inducted  to  the  said  last-mentioned 
-*  church,  to  wit,  at  Camberwell  aforesaid,  in  the  county  aforesaid : 
and  that  thereupon  the  said  bishop  refused  to  admit,  license,  institute, 
or  induct  the  said  John  George  Storie,  upon  his  presentation,  nomina- 
tion, and  appointment,  so  made  as  aforesaid,  as  he  lawfully  might  for 
the  cause  aforesaid ;  which  was  the  disturbance  in  the  declaration  men- 
tioned :  verification,  and  prayer  of  judgment. 

Third  plea, — that  the  said  church  of  St.  Mary  Magdalen  in  the  decla- 
ration mentioned,  upon  such  assignment  of  a  district  being  made,  as  in 
the  declaration  mentioned,  became,  and  thence  continually  had  been, 
and  still  was,  a  benefice  with  cure  of  souls,  in  the  diocese  of  the  said 
bishop,  to  wit,  &c. :  that  the  resignation  by  the  said  John  George  Storie 
of  the  said  church  of  St.  Giles,  Camberwell,  in  the  declaration  men- 
tioned, was,  so  as  in  the  declaration  mentioned,  made  and  accepted,  and 
notice  of  such  acceptance  was  given  by  the  said  bishop  to  the  said  John 
George  Storie,  to  wit,  at,  Jcc,  more  than  eighteen  calendar  months  be- 
fore any  presentation,  nomination,  or  appointment  was  made  to  the 
church  of  St.  Mary  Magdalen  in  the  declaration  mentioned,  or  any  dis- 
turbance was  made  by  the  said  bishop  in  respect  of  the  said  last-meii- 
tioned  church,  to  wit,  on  the  28th  of  October,  1843:  verification,  an*! 
prayer  of  judgment. 

Fourth  plea, — that  the  said  church  of  St.  Mary  Magdalen  in  the  dec- 
laration mentioned,  upon  such  assignment  of  a  district  being  made  as 
in  the  declaration  mentioned,  became,  and  thence  continually  had  been, 
and  still  was,  a  benefice  with  cure  of  souls,  in  the  diocese  of  the  said 
bishop,  to  wit,  at  Camberwell  aforesaid,  in  the  county  aforesaid :  that 
the  said  admission,  institution,  and  induction  of  the  said  John  George 
Storie  to  the  said  church  of  St.  Giles,  Camberwell,  in  the  declaration 
^YQ-i  '^mentioned,  was,  so  as  in  the  declaration  mentioned,  made,  to  wit, 
at  Camberwell  aforesaid,  in  the  county  aforesaid,  after  the  passing 
of  an  act  of  parliament  parsed  in  the  session  of  parliament  holden  in 
the  first  and  second  years  of  the  reign  of  Her  Majesty  Queen  Victoria, 
intituled,  *'  An  act  to  abridge  the  holding  of  benefices  in  plurality,  and 
to  make  better  provision  for  the  residence  of  the  clergy,"  and  more  than 
eighteen  calendar  months  before  any  presentation,  nomination,  or  appoint- 
ment was  made  to  the  said  church  of  St.  Mary  Magdalen  in  the  declara- 
tion mentioned,  or  any  disturbance  was  made  by  the  said  bishop  in 
respect  of  the  said  last-mentioned  church ;  the  said  church  of  St.  Giles 
having,  during  all  the  time  in  the  declaration  and  this  plea  mentioned, 
been  a  benefice  with  cure  of  souls  within  the  meaning  of  the  said  act, 
to  wit,  at  Camberwell  aforesaid,  in  the  county  aforesaid :  and  that  the 
net  yearly  value  of  the  said  churches  of  St.  Giles  and  St.  Mary  Magda- 
len, jointly,  then,  to  wit,  on  the  day  when  the  said  John  George  Storie 
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was  admitted^  instituted,  and  inducted  to  the  said  church  of  St.  Giles, 
as  in  the  declaration  mentioned,  greatly,  to  wit,  by  500?.,  exceeded  the 
sum  of  1000/.,  to  wit,  at  Camberwell  aforesaid,  in  the  county  aforesaid : 
Terification  and  prayer  of  judgment. 

And,  as  to  the  plea  of  the  said  bishop  by  him  secondly  above  pleaded, 
the  said  John  George  Storie,  not  acknowledging  anything  above  alleged 
bj  the  said  bishop  in  his  said  second  plea  to  be  true,  but  protesting  that 
the  said  church  of  St.  Mary  Magdalen  did  not  become,  nor  was,  vacant 
at  the  time,  nor  in  the  manner  in  the  said  second  plea  mentioned, — and 
farther  protesting  that  it  did  not  belong  to  the  said  John  George  Storie 
to  present,  nominate,  or  appoint  a  clerk  to  the  said  church  of  St.  Mary 
Magdalen  until  long  after  the  time  in  the  said  plea  mentioned, — and 
further  protesting  that  the  said  John  George  *Storie  did  not  have  p^^- 
notice  of  the  said  alleged  avoidance,  or  of  the  pi^mises  in  the  '- 
said  second  plea  in  that  behalf  mentioned, — and  further  protesting  that 
the  said  church  of  St.  Mary  Magdalen  was  not,  nor  remained,  vacant 
for  or  during  the  period  of  eighteen  calendar  months  in  the  said  second 
plea  mentioned,  or  during  any  period  of  eighteen  months, — and  further 
protesting  that  the  said  John  George  Storie  did  present,  nominate,  and 
appoint  a  clerk  to  the  said  last-mentioned  church  within  the  period  of 
eighteen  calendar  months  next  after  the  same  had  first  become,  and 
was,  vacant, — and  further  protesting  that  the  said  last-mentioned  church 
did  not  devolve  to  our  sovereign  lady  the  Queen,  nor  did  it  then  belong 
to  oar  said  lady  the  Queen  to  present,  nominate,  or  appoint  a  clerk  to 
the  said  last-mentioned  church, — and,  lastly,  protesting  that  the  said 
second  plea  is  wholly  untrue  in  substance  and  in  fact ; — nevertheless, 
the  said  John  George  Storie  said  that  he,  by  reason  of  anything  by 
the  said  bishop  in  his  said  second  plea  alleged,  ought  not  to  be  barred 
or  precluded  from  having  and  maintaining  his  said  action  against  him 
the  said  bishop,  because  he  said  that  the  said  second  plea,  and  the 
matters  therein  contained,  were  not  sufficient  in  law  to  preclude  or  bar 
the  said  John  George  Storie  from  having  or  maintaining  his  said  action 
against  him  the  said  bishop,  and  that  he  the  said  John  George  Storie 
was  not  obliged  or  bound  by  the  law  of  the  land  in  any  manner  to 
answer  to  the  said  second  plea,  in  manner  and  form  as  the  same  was 
above  pleaded, — verification;  wherefore,  for  the  insufficiency  of  the 
said  second  plea  in  this  behalf,  the  said  John  George  Storie  prayed 
judgment  against  the  said  bishop,  and  his  damages  by  him  sustained 
bj  reason  of  the  said  hindrance,  together  with  a  writ  to  the  said  metro 
politan,  to  be  adjudged  to  him,  &c. :  And  the  said  John  George  Stone, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
*states  and  shows  to  the  court  here  the  following  causes  of  de-  p^^ 
ourrer,  amongst  others,  to  the  said  second  plea,  that  is  to  say, —  ^ 
that  the  said  bishop  ought  not  to  be  received,  nor  can  by  law  be  received 
^r  allowed,  to  set  up,  show,  or  defend  the  right  or  title  of  our  said  lady 
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the  Queen,  or  the  right  or  title  of  any  other  person,  to  the  patronage 
of  the  said  church  of  St.  Mary  Magdalen,  or  any  such  right  or  title  to 
present,  nominate,  or  appoint  a  clerk  thereto,  inasmuch  as  the  said 
church  is  still  vacant  (as  is  confessed  by  the  said  plea),  and  neither  has 
the  said  bishop,  nor  has  the  said  metropolitan,  nor  has  our  said  lady 
the  Queen,  nor  has  any  other  person  than  the  said  John  George  Storie, 
collated  or  presented  thereto,  or  given  or  conferred  the  same  to  or  upon 
any  clerk,  or  elected  so  to  do,  upon,  or  for,  or  by  reason  of  the  said 
alleged  lapse,  or  in  any  other  manner ; — that  the  said  plea  does  not 
show  any  cause  or  matter  suflScient  to  enable  the  said  bishop  to  coun- 
terplead the  right  or  title  of  the  said  John  George  Storie  to  present, 
nominate,  or  appoint  a  clerk  to  the  said  last-mentioned  church,  being 
so  vacant  as  aforesaid ; — that  the  said  second  plea  does  not  suflBcicntly 
show  that  the  said  last-mentioned  church  had  been  vacant,  in  such 
manner  or  so  that  a  clerk  might  or  could  have  been  inducted,  instituted, 
or  admitted  therein,  or  presented,  nominated,  or  appointed  thereto,  for 
the  full  period  of  eighteen  calendar  months  before  the  said  John  George 
Storie  nominated,  presented,  or  appointed  a  clerk  thereto ; — that  the  said 
second  plea  does  not  suflSciently  allege  or  show  the  day  or  time  when  th* 
said  church  devolved  to  our  said  lady  the  Queen,  as  alleged  in  the  sai.I 
plea ; — that  the  said  second  plea  does  not  sufficiently,  and  with  certaintj , 
show  when,  and  at  what  time,  and  how,  and  on  what  act  or  event,  the 
said  church  of  St.  Mary  Magdalen  became  vacant,  that  is  to  say,  whe- 
ther the  same  became  vacant  on   the  resignation  of  the  said  John 
^^cyy  *George  Storie,  of  the  said  church  of  St.  Giles,  or  the  accept- 
-*  ance  of  such  resignation,  or  the  notice  thereof,  in  the  said  second 
plea  respectively  mentioned,  under  and  by  force  of  the  statutes  relating 
to  church-building,  in  the  said  declaration  mentioned,  or  whether  the 
said  John  George  Storie  continued  to  hold  the  said  church  of  St.  Mary 
Magdalen  after  such  resignation,  and  until  his  said  re-induction,  re-insti- 
tution, or  re-admission  into  the  said  church  of  St.  Giles,  and  whether 
the  said  church  of  St.  Mary  Magdalen  then  became  vacant  under  and 
by  force  of  the  statute  relating  to  the  holding  of  benefices  in  plurality, 
in  the  said  second  plea  mentioned,  or  how  otherwise; — that  the  said 
plea  is  double  and  multifarious,  in  this,  to  wit,  that  it  suggests,  and 
relies  on  two  or  more  distinct  and  unconnected  acts  and  matters,  done 
and  occurring  at  dilTerent  times,  as  each  causing  the  said  church  of  St. 
Mary  Magdalen  to  become  vacant,  that  is  to  say,  first,  the  resignation 
of  the  said  church  of  St.  Giles,  or  the  acceptance  of  such  resignation, 
or  the  notice  thereof,  and,  secondly,  the  re-admission,  re-institution,  or 
re-induction  of  the  said  John  George  Storie  to  the  said  last-mentioned 
church ; — that  the  said  second  plea  is  repugnant  and  inconsistent,  in 
this,  to  wit,  that  the  same  supposes  that  the  said  church  of  St.  Mary 
Magdalen  became  and  was  vacant  on  the  resignation  by  the  said  John 
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George  Storie  in  the  said  second  plea  mentioned,  of  the  said  church 
of  Sfc.  Giles,  or  the  acceptance  of  such  resignation,  or  notice  thereof, 
under  and  by  force  of  the  church-building  acts,  and  yet  that  the  said 
second  plea  also  supposes  that  he  continued  to  hold  the  said  church  of 
St.  Mary  Magdalen  until  hb  re-induction  or  re-admission  to  the  said 
church  of  St.  Giles,  and  that  thereupon  the  said  church  of  St.  Mary 
Magdalen  became  void  by  force  of  the  said  statute  relating  to  plurali- 
ties ; — ^that  the  matter  relating  to  the  said  last-mentioned  statute,  is 
irrelevant,  and  the  *introduction  thereof  into  the  plea  tends  to  p^- , 
embarrassment  and  prolixity  of  pleading ; — that  the  said  church  ^ 
of  St.  Mary  Magdalen  is  not  shown  to  have  been  a  benefice  with  cure 
of  souls,  within  the  meaning  of  the  last-mentioned  act,  at  the  time  when 
the  same  is  alleged  in  the  plea  to  have  become  vacant ; — that  the  said 
second  plea  does  not  allege  or  show  that  the  said  John  George  Storie 
was  admitted,  instituted,  inducted,  or  licensed  to  the  said  church  of  St. 
Giles,  contrary  to  the  provisions  of  the  act  in  the  said  second  pica  men- 
tioned ; — that  the  same  does  not  show  that  the  said  churches  of  St. 
Mary  Magdalen  and  St.  Giles  were  not  within  the  exceptions  in  such 
act  made  and  provided ; — ^that  it  appears  in  and  by  the  declaration,  that 
James  Sydney  Darvell,  clerk,  at  the  time  of  the  consecration  of  the 
said  district  church  of  St.  Mary  Magdalen,  and  of  the  division  and 
assignment  of  the  said  district  parish,  had  been  and  was  duly  appointed 
and  licensed  a  stipendiary  curate  to  serve  the  said  last-mentioned  church, 
and  continued  to  fill  the  said  last-mentioned  church,  as  such  stipendiary 
curate,  until  the  year  1848,  and  that  the  said  last-mentioned  church 
could  not,  and  did  not,  become,  and  was  not  vacant,  at  least  so  as  to 
be  subject  to  lapse,  until  the  said  James  Sydney  Darvell  ceased  to  be 
such  stipendiary  curate ; — ^that  the  second  plea  does  not  allege  or  show 
that  the  license  of  the  said  stipendiary  curate  was  revoked  or  deter- 
mined ; — that  the  said  second  plea  ought  to  have  shown  how,  and  in 
what  manner,  the  said  James  Sydney  Darvell  ceased  to  be  such  stipen- 
diary curate  as  aforesaid,  and  to  have  shown  that  the  said  church  of 
St.  Mary  Magdalen  was  and  remained  vacant  for  eighteen  calendar 
months  after  the  said  James  Sydney  Darvell  ceased  to  be  such  stipendi- 
ary curate ; — that  it  does  not  sufficiently  appear  how  or  in  what  way 
the  said  period  of  eighteen  calendar  months  in  the  said  second  plea 
mentioned,  is  computed,  or  at  or  from  what  date  such  *period  p^-,.. 
commenced; — that  the  said  second  plea  is  argumentative,  and  ^ 
amounts  to  a  traverse  of  the  right  of  the  said  John  George  Storie,  as 
alleged  in  the  declaration,  and  ought  to  have  concluded  to  the  country ; 
•^that  the  said  second  plea  does  not  sufficiently  deny,  or  confess  and 
avoid  the  declaration,  &c. 

The  third  and  fourth  pleas  were  also  demurred  to,  on  similar  grounds. 

Manninffy  Serjt.  (with  whom  was  W.  H.  Cooke\  in  support  of  the 
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*761  ^6™^rrer8.(a) — It  is  clearly  not  *competent  to  the  bishop  to  counter- 
plead  the  title  of  the  plaintiff,  as  patron,  by  setting  up  the  Queen's 
title  by  lapse.  The  leading  case  upon  this  subject  is  that  of  Elvis  v. 
The  Archbishop  of  York,  Hobart,  315,  Sir  W.  Jones,  4,  per  nam.  Ilell- 
wayes  &  Archevesque  de  Yorke  &  Al.  There,  Sir  William  Elvis  brought 
a  quare  impedit  to  present  to  the  church  of  Badworth,  and  declared  that 
Sir  Gervas  Elvis,  Ent.,  was  seised  of  the  manor  of  Sanby,  to  which  the 
said  advowson  was  appendant  in  fee,  and  held  the  same  of  the  King, 
and,  so  seised,  did  present  one  George  Turpin,  his  clerk,  who  was  ad- 
mitted and  instituted,  &c. ;  that  the  said  Sir  Gervas,  so  seised,  was 
attainted  of  felony,  and  executed  ;{b)  that,  by  force  thereof,  the  King 
was  seised  of  the  said  manor  ad  quod^  &c.,  in  fee,  in  right  of  his  crown, 
and,  so  seised,  did  grant  the  manor  and  advowson  thereunto  belonging, 
to  the  plaintiff  and  his  heirs,  adeo  plene  et  integrij  ^c, ;  and  that,  by 
virtue  thereof,  he  entered,  and  was  seised  thereof  in  fee,  and,  so  being 
seised,  the  church  became  void,  by  the  death  of  Turpin,  whereby  it 
belonged  to  the  plaintiff  to  present,  and  the  defendants  did  disturb  him, 
&c.  The  archbishop,— confessing  the  seisin  of  Sir  Gervas  Elvis,  and 
4,1^^-1  the  presentation  of  Turpin,  and  the  attainder  and  '^'execution,  as  the 
plaintiff  had  set  forth  in  his  declaration, — pleaded,  that,  by  virtue 
of  the  said  attainder,  the  King  was  seised  of  the  manor  ad  quody  &c., 

(a)  The  points  marked  for  argument  on  the  part  of  tho  plainttfT,  were  as  follows : — 

**  That  the  second  plea  is  bad  for  the  following,  amongst  other,  reasons, — first,  that  the 
defendant  cannot  counterplead  the  plaintiff's  title,  the  defendant  not  having  collated  by  lapse,-^ 
id.'ondly,  that  the  plea  does  not  sufficiently  show  that  the  plaintiff  has  lost  the  right  to  present, 
or  that  the  same  has  lapsed, — thirdly,  that  the  right  of  presentation  could  not  lapse,  as  supposed 
by  tho  plea,  inasmuch  as  the  district  church  was  filled  and  served  by  a  licensed  stipendiary 
curate  (see  the  statutes,  1  A  2  Vict  o.  107,  s.  13,  2  A  3  Vict.  c.  49,  s.  11,  and  59  G.  3,  c.  131,  s. 
12), — fourthly,  that  the  plea  does  not  sufficiently  show  when  or  upon  what  event  the  alleged 
title  of  our  lady  the  Queen  to  present,  accrued, — fifthly,  that  the  plea  is  double  and  repugnant* 
in  relying  on  the  resignation  of  the  church  of  SL  Qiles,  and  also  on  the  reacceptanoo  thereof,  as 
vacating  the  district  church, — sixthly,  that  the  plea  is  ambiguous  and  uncertain, — seventhly,  that 
the  plea  does  not  traverse  or  confess  and  avoid  the  declaration, — eighthly,  that  tho  plea  docs  not 
show  title  in  the  defendant,  or  any  other  person  through  or  under  whom  he  claims  or  acts, — 
ninthly,  that  the  district  church  is  not  alleged  to  be  full, — tenthly,  that  thb  plea  docs  not  show 
that  the  acceptance  of  the  church  of  St.  Giles  was  contrary  to  the  statute  1  J;  2  Vict.  c.  106,  or 
that  a  vacancy  was  caused  thereby : 

'*That  the  third  and  fourth  pleas  respectively  are  bad,  for  the  following,  amongst  other, 
reasons, — first,  that  the  defendant  cannot  counterplead  tho  plaintiff's  title, — secondly,  that  tho 
pleas  do  not  show  that  the  plaintiff  has  lost  the  right  to  present,  or  that  it  had  lapsed,  or 
devolved  to,  or  is  vested  in,  any  other  person, — thirdly,  that  the  pleas  do  not  show  when  or 
how  the  district  church  became  vacant,  or  that  it  was  vacant  for  eighteen  months  before  a  pre- 
sentation or  disturbance, — fourthly,  that  the  district  church  is  not  alleged  to  be  full, — fifthly,  that 
the  presentation  was  not  subject  to  lapse  during  the  license  and  incumbency  of  the  stipendrary 
curate, — sixthly,  that  the  pleas  do  not  traverse  or  confess  and  avoid  the  declaration, — seventhly, 
that  the  pleas  are  vague,  ambiguous,  and  uncertain, — eighthly,  that  the  pleas  are  wholly 
irrelevant, — ninthly,  that  the  pleas  do  not  show  title  in  the  defendant,  or  other  person  under 
whom  he  claims  or  acts, — tenthly,  that  the  pleas  do  not  show  that  any  person  other  than  the 
plaintiff  has  ever  presented  to  the  said  district  church,  or  elected  so  to  do : 

**  And  that  tho  fourth  plea  is  bad, — eleventhly,  because  it  does  not  show  that  Uio  acceptance 
of  the  church  of  St-  Giles  was  contrary  to  the  statute  1  A  2  Vict.  c.  100, — twelfthly,  that  tho  re- 
admission,  institution,  and  induction  to  tho  church  of  St.  Giles,  and  the  time  thereof,  respectively, 
wero  immaterial,  and  that  the  plaintiff  could  not  take  issue  thereon." 

(6)  As  to  the  share  of  Sir  Gervas  Helwis  in  tho  murder  of  Sir  The  juts  Overbury,  tee  Baccn'a 
Works,  by  Birch,  Vol.  IV.  p.  460,  VoL  VI.  pp.  107,  8. 
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iQ  fee,  in  right  of  his  crown,  and,  so  seised,  the  church  hecauie  void  by 
the  death  of  Turpin,  whereby  the  King,  to  the  church,  being  void,  did 
present  to  the  said  archbishop,  Thomas  Bishop,  whom  he  caused  to  be 
admitted,  instituted,  and  inducted,  as  it  was  lawful  for  him  to  do,  &c. : 
Tvhereupon  the  plaintiff  demurred.  Lord  Hobart,  in  delivering  judg- 
ment, after  having  adverted  to  the  form  of  pleading  for  the  ordinary  and 
incumbent  at  common  law,  proceeds, — "  Now  we  will  see  how  it  stands 
this  day,  and  what  change  is  made  by  the  statute  25  E.  8,  c.  7,  pro  clero^ 
6tat.  3,  and  what  is  the  true  meaning  and  use  of  that  law,  which  is  thus : 
— When  an  archbishop,  bishop,  or  other  ordinary,  hath  given  a  benefice 
of  right  devolute  unto  him  by  lapse  of  time,  and  after  the  King  pre- 
senteth,  and  taketh  his  suit  against  the  patron,  who  percase  will  suffer 
that  the  King  shall  recover  without  action  tried,  in  deceit  of  the  ordinary, 
or  the  possessor  of  the  said  benefice,  that,  in  such  cases,  and  in  all  other 
cases  like,  where  the  King's  right  is  not  tried,  the  archbishop,  or  bishop, 
ordinary,  or  possessor,  shall  be  received  to  counterplead  the  title  taken 
for  the  King,  and  to  have  his  answer,  and  to  show  and  defend  his  right 
upon  the  matter,  although  that  he  claim  nothing  in  the  patronage  in  the 
case  aforesaid.  The  particular  cause  of  this  law,  is,  for  the  relief  only 
of  the  ordinary  that  hath  collated  by  lapse,  and  of  the  clerk  that  is  so 
collated,  that  they  may  both  plead  to  the  title  against  the  King ;  which 
when  you  consider,  it  was  a  necessary  law  as  against  the  King  more  than 
against  common  patrons;  for,  the  King  not  being  bound  by  lapse  of 
time,  if  the  common  patron  suffered  a  lapse,  and  the  bishop  collated  law- 
fully, yet,  if  the  King,  pretending  himself  patron,  brought  a  quart 
impedit  against  *the  ordinary  and  incumbent,  there  was  no  means  for  r^^Q 
them  to  save  themselves,  since  they  could  not  deny  the  King's  title, 
and  maintain  the  patron's,  in  whose  default  the  lapse  took  place ;  but 
the  statute  gives  remedies  likewise  in  like  cases  by  express  words,  so  that 
cases  of  like  nature  are  rather  remedied  by  letter  than  equity.  And 
therefore,  first,  in  the  case  of  lapse,  a  common  person  might  by  practice 
have  turned  out  a  lawful  coUatee  in  one  only  case,  and  that  was  this : 
A  common  person,  no  true  patron,  presents  within  six  months,  and  the 
true  patron  himself  presents  not  in  time,  whereupon  the  ordinary  col- 
lates by  lapse,  against  whom  the  pretender  brings  a  quare  impedity  be- 
cause his  clerk  was  refused,  wherein  he  must  needs  prevail  if  his  title  bo 
good :  and  it  must  be  taken  for  good,  because  neither  ordinary  or  incum- 
bent could  deny  it ;  for,  de  non  apparentibu^  et  de  non  ezistentihtSj 
eadem  est  ratio.  This  is  one  of  the  like  cases  meant  in  the  statute ;  for, 
in  all  other  cases,  the  lapse  is  an  equal  title  against  all  common  persons. 
But  the  commonest  like  case,  and,  that  which  extends  furthest,  is,  the 
purview ;  for,  every  incumbent  that  is  called  a  possessor,  as  well  by  pre- 
sentment as  by  collation,  is  allowed,  by  the  words  of  the  law,  to  counter- 
plead the  King's  title,  and  to  show  and  defend  his  own  right  upon  the 
matter,  though  he  claim  nothing  in  the  patronage  in  the  case  aforesaid. 
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Note  all  the  words,  for  they  have  all  their  weight ;  for,  first,  the  incum- 
bent must  be  a  possessor  ;  so  that,  if  he  have  his  presentation,  admission, 
and  institution  upon  the  lawful  title,  yet  remains,  as  he  was  before,  under 
the  mischief  of  the  common  law,  because  he  is  not  a  possessor,  according 
to  the  letter  of  the  law,  till  induction.  Again,  I  say,  that,  though  ho 
be  a  possessor,  he  must,  by  the  letter  and  meaning  of  this  law,  as  well 
show  and  defend  his  own  right,  as  counterplead  his  adversary's.  And 
*191  therefore  clearly  he  cannot  make  himself  parson  impersonee  *of 
the  presentation  of  J.  S.,  and  defend  himself  by  the  title  of  J.  D., 
under  whom  he  claims  not,  though  that  were  sufficient  to  destroy  the 
plaintiff's  title,  by  confessing  and  avoiding,  or  the  like;  neither  can  be 
counterplead  the  plaintiff's  title,  but  must  also  make  a  title  to  himself, 
by  the  word  and  meaning  of  this  law, — ^which  I  speak  not  to  bind  the 
incumbent  by  the  patron's  plea,  whereof  I  will  speak  hereafter,  when 
I  come  to  the  incumbent's  plea.  But,  touching  the  ordinary's  plea  upon 
this  statute,  I  hold  plainly  that  he  can  no  otherwise  plead  than  he  conid 
at  the  common  law,  but  only  where  he  hath  collated  actually  by  lapise ; 
for,  though  the  incumbent  of  presentation  be  also  admitted  to  plead,  bj 
the  meaning  of  this  law,  under  the  word  *  like  case,' — ^because  the  case 
is  like  indeed, — ^yet  the  ordinary's  case  before  actual  collation,  is  no  ways 
like  in  case ;  for,  he  hath  gotten  no  interest  for  himself,  nor  his  cleik, 
in  the  church.  And,  therefore,  if  the  incumbent  instituted  only  at  the 
presentation  of  another,  be  not  within  the  relief,  much  less  shall  the 
ordinary,  that  hath  no  interest,  but  an  office  only,  that  ought  to  be 
indifferent  to  all  patrons,  and  maintain  no  side."  That  authority  was 
recognised  in  the  recent  case  of  Apperley  v.  The  Bishop  of  Hereford,  9 
Bingh.  681,  3  M.  &  Scott,  102,  where  it  was  held,  that  the  ordinary 
cannot,  before  he  has  collated,  counterplead  the  patron's  title.  This 
objection  applies  to  all  the  pleas. 

The  next  objection  to  the  second  plea,  is,  that  it  does  not  sufficiently 
show  that  the  plaintiff  has  lost  the  right  to  present,  or  that  there  has 
been  any  lapse.  It  is  difficult  to  see  what  answer  can  be  given  to 
that.  [Wilde,  C.  J. — ^You  contend,  that,  until  the  license  is  revoked, 
the  church  continues  full.  J7".  HilL — The  real  question  is,  whether 
*ftm  *^®  district  church  was  filled  *by  the  incumbent  of  the  mother 
-*  church.  The  defendants  will  mainly  rely  on  the  58  G.  8,  c.  45, 
ss.  13,  21  to  25,  and  67,  and  59  G.  3,  c.  134,  ss.  12,  13,  19.] 

The  58  G.  3,  c.  45,  s.  13,  enables  the  commissioners  to  grant  money 
for  the  building  of  additional  churches  in  parishes  of  certain  population, 
and  in  want  of  accommodation.  The  2l8t  section  enacts  "  that,  in  any 
case  in  which  the  said  commissioners  shall  be  of  opinion  that  it  is  not 
expedient  to  divide  any  populous  parish  or  extra-parochial  place  into 
such  complete,  separate,  and  distinct  parishes  as  aforesaid,  but  that  it 
is  expedient  to  divide  the  same  into  such  ecclesiastical  districts  as  they, 
with  the  consent  of  the  bishop,  signified  under  his  hand  and  seal,  may 
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deem  necessary  for  the  purpose  of  affording  accommodation  for  the 
attending  divine  service  according  to  the  rites  of  the  united  church  of 
England  and  Ireland,  to  persons  residing  therein,  in  the  churches  and 
chapels  already  built,  or  in  additional  churches  or  chapels  to  be  built 
therein,  and  as  may  appear  to  such  commissioners  to  be  convenient  for 
the  enabling  the  spiritual  person  or  persons,  who  may  serve  such 
churches  or  chapels,  to  perform  all  ecclesiastical  duties  within  the  dis- 
tricts attached  to  puch  respective  churches  and  chapels,  and  for  the  due 
ecclesiastical  superintendence  of  such  district,  and  the  preservation  and 
improvement  of  the  religious  and  moral  habits  of  the  persons  residing 
therein, — the  said  commissioners  shall  represent  such  opinion  to  His 
Majesty  in  council,  and  shall  state  in  such  representation  the  bounds 
by  which  such  districts  are  proposed  to  be  described ;  and  if  thereupon 
His  Majesty  in  council  shall  think  fit  to  direct  such  division  to  be 
made,  such  order  of  His  Majesty  in  council  shall  be  valid  and  good  in 
law  for  the  purpose  of  effecting  such  division ;  or,  in  any  case  in  which 
the  said  commissioners  shall  be  of  opinion  that  it  is  not  expedient  to 
make  any  such  ^division  into  such  ecclesiastical  districts  as  afore-  p^^. 
said,  the  said  commissioners  may  build,  or  aid  the  building,  of,  ^ 
any  additional  chapels  in  any  such  parishes  or  extra-parochial  places, 
to  be  served  by  curates  to  be  respectively  nominated  and  appointed  by 
the  respective  incumbents  of  the  churches  of  the  respective  parishes  or 
extra-parochial  places,  and  licensed  by  the  bishop  of  the  diocese ;  such 
curates  to  be  paid  such  salaries  as  shall  be  assigned  by  the  said  com- 
missioners, under  the  provisions  of  this  act,  in  manner  hereinafter 
directed."  The  22d  section  enacts  "that  the  several  new  parishes 
created  by  any  such  complete  division  as  aforesaid,  and  also  the  several 
districts  of  any  parish,  or  extra-parochial  place,  where  any  such  division 
thereof  shall  have  been  so  made  as  aforesaid,  shall  be  ascertained  and 
marked  out  by  described  bounds,  and  the  description  of  such  bounds 
shall  be  enrolled  in  the  high  court  of  Chancery,  and  be  registered  in 
the  office  of  registry  of  the  diocese,  and  notice  thereof  given  in  such 
manner  as  the  commissioners  shall  deem  necessary  and  direct  for  that 
purpose."  By  s.  23  the  King  in  council  is  authorized  to  alter  such 
boundaries.  The  24th  section  enacts  <<  that  such  boundaries  shall  con- 
tinue, and  be,  the  boundaries  of  such  parishes  or  districts  respectively, 
unless  so  altered,  and  such  districts  shall  thereupon  become  and  be 
called  district  parishes,  by  such  names  as  shall  be  given  to  them  re- 
spectively in  the  instrument  so  enrolled  as  aforesaid,  and  shall  become 
and  be  separate  and  distinct  district  parishes,  and  the  churches  and 
chapels  respectively  assigned  to  such  districts,  shall,  when  duly  conse- 
crated for  that  purpose,  become,  and  be,  the  district  parish  churches 
of  such  district  parishes,  for  all  purposes  of  ecclesiastical  worship,  and 
performance  of  ecclesiastical  duties,  and  as  to  all  marriages,  christen- 
ings, churchings,  and  burials,  and  the  registry  thereof,  respectively, 
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♦ftOl  ^^1*^^*^  ^^6  same,  and  in  relation  to  all  fees,  *oblation8,  and  offer- 
*^-'  ings,  and  the  demanding,  suing,  and  prosecuting  for,  and  reco- 
vering the  name,  and  as  to  all  other  purposes  whatsoever,  save  and 
except  as  is  in  this  act  particularly  excepted."  The  25th  section 
enacts  «<that  every  church  and  chapel  built,  or  acquired,  under  the 
provisions  of  this  act,  and  appropriated  to  any  such  district  parish  so 
made  under  the  provisions  of  this  act,  shall  be  deemed  a  perpetual 
curacy,  and  shall  be  considered  in  law  as  a  benefice  prescntative,  so 
far  only  as  that  the  license  thereto  shall  operate  in  the  same  manner 
as  institution  to  any  such  benefice,  and  shall  render  voidable  other 
livings,  in  like  manner  as  institution  to  any  such  benefice ;  and  the 
spiritual  person  serving  the  same,  shall  be  deemed  the  incumbent 
thereof;  and  such  incumbents  shall  have  perpetual  succession,  and 
shall  be,  and  are  hereby  declared  to  be,  bodies  politic  and  corporate, 
and  may  receive  and  take  such  endowments  in  lands  or  tithes,  or 
both,  or  any  such  augmentation,  as  shall  be  granted  to  them  or  their 
successors;  and  all  such  incumbents,  and  all  persons  presenting  or 
appointing  any  such  incumbents,  shall  respectively  be  subject  to  all 
jurisdictions  and  laws  ecclesiastical  or  common,  and  to  all  provisions, 
regulations,  penalties,  and  forfeitures  contained  in  any  acts  of  par- 
liament in  force  relating  thereto  respectively ;  and,  in  case  of  any 
failure  or  neglect,  in  not  presenting  or  nominating  any  such  incum- 
bcmt  for  the  space  of  six  months,  such  presentation  or  appointment 
shall  thereupon  lapse,  as  in  cases  of  actual  benefices."  And  the  67th 
section  enacts  « that  the  nomination  or  appointment  of  the  spiritual 
person  to  serve  all  such  district  churches  and  chapels,  shall  belong 
to  the  patron  of  the  church  of  the  parish  or  extra-parochial  place 
out  of  which  such  district  shall  be  tak(m ;  and  the  spiritual  person 
so  presented  and  instituted  or  licensed  (as  the  case  may  be)  by  the 
bishop  of  the  diocese,  shall  be  subject  to  the  same  jurisdiction  and 
*ft^i  *visitation  as  the  incumbent  of  the  parish  now  is."  The  12th 
■'  section  of  the  69  G.  3,  c.  134,  enacts  "  that  all  churches  which 
shall  be  built  or  acquired,  under  the  provisions  of  the  said  act  (58  G. 
4,  c.  45),  or  this  act,  whether  belonging  to  parishes  complexly  divided, 
or  to  district  parishes,  shall,  immediately  after  the  consecration  thereof, 
become  and  be  deemed  to  be,  and  be,  district  benefices  and  churches 
for  all  ecclesiastical  purposes  :  provided  always,  that,  during  the  incum- 
bency of  the  then  existing  incumbent  of  the  parish,  except  as  heroin- 
after  excepted,  such  churches  shall  be  served  by  licensed  stipendiary 
curates,  appointed  by  the  existing  incumbent,  and  subject  to  all  th* 
laws  in  force  relating  to  stipendiary  curates,  except  as  to  the  assigning 
salaries  to  such  curates  by  the  bishop  of  the  diocese ;  and  every  such 
existing  incumbent  shall,  until  his  death  or  other  avoidance,  continue 
to  hold  all  the  churches  of  the  several  divisions  of  his  parish  as  if  they 
were  one  church,  unless  he  shall  voluntarily  resign  one  or  more  of  them ; 
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any  statute  or  law  against  plurality  of  benefices,  or  anything  containetl 
in  the  said  recited  act  or  any  other  act  or  acts  of  parliament,  to  the 
contrary  notwithstanding."  The  13th  section  provides  and  enacts 
<'  that  the  right  of  presentation  and  appointment  of  the  spiritual  per- 
sons to  be  the  respective  incumbents  of,  or  to  serve,  the  churches  of  the 
several  parishes  created  by  the  complete  division  of  any  parish,  under 
the  provisions  of  the  said  recited  act  or  this  act,  shall,  in  every  case, 
belong  to  the  patron  of  the  church  of  the  original  parish ;  and  the 
exercise  of  such  right  of  presentation  or  appointment  shall  commence 
on  the  death,  or  other  avoidance,  of  the  existing  incumbent,  except  in 
any  case  in  which  the  division  of  any  parish  shall  have  been  made,  or 
in  which  the  commissioners  shall  have  declared  their  intention  of  dividing 
any  parish,  before  or  during  any  avoidance,  in  which  cases  *the  t-^^qa 
exercise  of  such  right  of  presentation  or  appointment  shall  com-  ^ 
mence  upon  the  consecration  of  the  church  or  churches  respectively  of 
any  such  division ;  and  the  several  churches  erected  in  and  for  such 
divisions  respectively,  shall,  immediately  upon  consecration,  become 
benefices,  and  subject  to  all  the  laws  in  force  concerning  presentations 
and  appointments  to  benefices  and  churches,  and  lapse,  and  all  othtu* 
laws,  provisions,  and  regulations  relating  to  the  holding  of  benefici^s 
and  churches :  provided  always  that  the  spiritual  care  and  superintend- 
ence of  every  parish  so  divided,  during  avoidance,  shall,  until  incumbents 
shall  have  been  presented  or  appointed  for  the  divisions  thereof,  con- 
tinue in  the  spiritual  person  who  shall  be  the  incumbent  of  the  original 
parish ;  and  such  spiritual  person  shall  receive  all  emoluments  accruing 
and  arising  within  the  parish  during  such  superintendence."  And  the 
19th  section  enacts  <<  that  no  chapel  built,  or  acquired,  under  the  pro- 
visions of  the  said  recited  act,  which  shall  be  situate  in  any  distr\ct 
parish  made  a  parish  for  ecclesiastical  purposes  under  the  provisions  of 
the  said  recited  act,  and  which  shall  not  be,  or  be  made,  a  church  of 
such  district,  shall  be,  or  be  deemed  to  be,  a  perpetual  curacy,  or  be 
considered  in  law  as  a  benefice  presentative,  under  the  provisions  (»f 
the  said  recited  act."  Reliance  will  also  probably  be  placed,  on  the 
other  side,  upon  the  4th  section  of  the  1  &  2  Vict.  c.  107,  which 
enacts  ^^  that,  except  as  thereinafter  provided,  no  spiritual  person 
holding  a  benefice  with  a  population  of  more  than  three  thousand 
persons,  shall  accept  and  take,  and  hold  therewith,  any  other  benefice 
having,  at  the  time  of  his  admission,  institution,  or  being  licensed 
thereto,  a  population  of  more  than  five  hundred  persons ;  nor  (shall 
any  spiritual  person  holding  a  benefice  with  a  population  of  more  than 
five  hundred  persons,  accept  and  take,  to  hold  therewith,  any  other 
^benefice  having,  at  the  time  of  his  admission,  institution,  or  being  p^^r 
licensed  thereto,  a  population  of  more  than  three  thousand  per-  ^ 
sons ;  nor  shall  any  spiritual  person  hold  together  any  two  benefices,  if, 
at  the  time  of  his  admission,  institution,  or  being  licensed  to  the  second 
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benefice,  the  value  of  the  two  benefices  jointly  shall  exceed  the  yearly 
value  of  1000?."  The  plaintiff,  however,  relies  upon  the  13th  section 
of  the  1  &  2  Vict.  c.  107,  which  enacts,  "that,  in  all  district  churches 
and  district  chapelries,  the  license  of  the  stipendiary  curate,  appointed 
to  serve  the  chapel  of  such  chapelry,  shall  not  be  rendered  void  by  the 
avoidance  of  the  church  of  the  parish,  or  district  parish,  in  which  such 
chapel  is  situate,  unless  the  same  shall  be  revoked  by  the  bishop  of  the 
diocese,  under  his  hand  and  seal ;  but  such  license  shall  continue  in 
force,  unless  otherwise  directed,  as  aforesaid,  by  such  bishop,  notwith- 
standing the  avoidance  of  the  church  of  the  parish  or  district  parish, 
any  statute,  law,  canon,  or  usage  to  the  contrary  notwithstanding." 
That  modifies  the  provisions  of  the  former  statutes :  it  dispenses  with 
the  necessity  of  a  new  appointment.  The  effect  of  the  statute  is,  to 
make  the  stipendiary  curate  the  incumbent.  On  the  death  or  avoidance 
of  the  incumbent,  the  interest  of  the  stipendiary  curate  would,  but  for 
the  1  &  2  Vict.  c.  107,  s.  13,  be  gone.  The  effect  of  that  section  is,  to 
make  him  continue  curate  until  a  new  one  has  been  presented  to  the 
bishop  to  be  licensed.  The  incumbent  has  appointed  a  stipendiary 
curate  to  the  district  church :  the  incumbent  dies,  or  resigns :  the  con- 
sequence is,  that  the  patron  must  present  to  the  mother  church,  and 
mai/  present  a  proper  curate  to  the  district  church ;  but,  until  he  does 
so,  the  stipendiary  curate  continues  to  be  the  curate  of  the  district 
church.  [Maule,  J. — Here,  the  church  of  St.  Giles,  Camberwell,  is 
vacated, — does  that  vacate  the  district  church  of  St.  Mary  Magdalen, 

*ftfi1  *P^^'^^^°^  •]  ^^  •  *^®  statute  1  &  2  Vict.  c.  107,  s.  13,  prevents 
■'  that.  [Maule,  J. — The  patron  has  a  right  to  present ;  and  the 
bishop  may  revoke  the  license  of  the  stipendiary  curate :  is  the  curacy 
full  ?]  Yes.  [Maule,  J. — Full  of  a  person  who  may  at  any  moment 
be  turned  out !] 

The  next  ground  of  objection  to  the  pleas,  is,  that  it  is  not  sufficiently 
shown  when,  or  upon  what  event,  the  title  of  the  Queen  to  present 
accrued.  It  does  not  appear  whether  it  is  the  avoidance  or  the  notice 
that  is  relied  upon  as  the  starting  point  from  which  the  eighteen 
months  are  to  run.  [Maule,  J. — That  is  immaterial,  the  latest  of 
those  events  being  remote  enough.  If  the  time  runs  from  the  resig- 
nation, the  allegation  must  be  taken  to  mean  that;  if  from  the 
notice,  it  means  that:  whatever  is  unnecessary,  will  be  rejected  as 
surplusage.] 

Hugh  Hill  (with  whom  was  Sumner)^  for  the  defendant. (a) — On  the 


xa)  The  points  marked  for  argument  on  tbe  part  of  the  defendanti  were  as  foUows : — 
**  That  the  facta  admitted  on  the  pleadings  heing,  that  the  district  church  of  St.  Mary  Magda- 
ten  was  carved  out  of  the  plaintiff's  vicarage  of  the  parish  of  St.  Qilcs,  under  the  5S  G.  Z,  c.  45, 
and  59  O.  3,  c.  134,  that  Mr.  Darvell  was  then  appointed  and  licensed  stipendiary  curate  of  the 
district  church,  that  the  plaintiff  resigned  the  mother  church,  and  was,  upon  his  own  presenta- 
tion, re-instituted  and  inducted  thereto  more  than  eighteen  months  hefore  he  presented  to  tho 
listnct  church,  Mr.  Darvell  having  resigned  the  stipendiary  curacy  of  the  district  church  in  th^ 
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face  of  the  declaration,  the  ^plaintiff  shows  that  he  is  both  patron  p^^- 
and  incumbent.  He  alleges  that  he  resigned  the  living  of  St.  ^ 
Giles,  Camberwell,  but  not  the  district  church  of  St.  Mary  Magdalen. 
[Maule,  J. — Though  he  might  resign  the  district  church  without  resign- 
ing the  mother  church,  he  could  not  resign  the  latter,  and  retain  the 
former.]  It  is  submitted  that  he  could.  Being  possessed  of  the 
incumbency  of  St.  Giles,  Dr.  Storie  was  disqualified  from  being  pre- 
sented to  the  district  church.  His  incumbency  of  the  mother  church 
having  ceased  on  his  resignation,  he  is  expressly  prevented  from  holding 
the  district  church,  by  the  1  &  2  Vict.  c.  106,  s.  11,  which  enacts,  "  that, 
if  any  spiritual  person,  holding  any  cathedral-preferment  or  benefice, 
shall  accept  any  other  cathedral-preferment  or  benefice,  and  be  ad- 
mitted, instituted,  or  licensed  to  the  same,  contrary  to  the  provisions 
of  thb  act,  every  cathedral-preferment  or  benefice  so  previously  held 
by  him,  shall  be  and  become  ipso  facto  void,  as  if  he  had  died,  or  had 
resigned  the  same,  any  law,  statute,  canon,  usage,  custom,  or  dispensa- 
tion to  the  contrary  notwithstanding."  Dr.  Storie  resigns  St.  Giles's : 
he  presents  himself  de  novo  to  St.  Giles.  Mr.  Darvell  resigns  the 
di  strict  church ;  Dr.  Storie  then  presents  himself  to  the  district  church, 
ff Iaulb,  J. — He  thereby  vacates  St.  Giles.]  Only  if  his  holding  the 
tvro  livings  is  incompatible  with  the  21  H,  8,  c.  13.  [Maule,  J. — No 
doubt,  these  two  livings  *cannot  be  held  together :  it  is  the  first  r^nr^ 
tbat  is  void.  There  is  nothing  to  prevent  Dr.  Storie  from  holding  ^ 
St.  Mary  Magdalen,  giving  up  St.  Giles.]  It  is  submitted,  that,  on 
Dr.  Storie's  resignation  of  St.  Giles,  St.  Mary  Magdalen  was  not  full 
of  Mr.  Darvell,  so  as  to  prevent  a  lapse. 

Although  it  is  true  that  the  ordinary  cannot,  as  against  the  patron, 
counterplead  by  a  lapse  to  himself,  yet  the  case  is  different  where  the  lapse 
is  to  the  crown.  In  Watson's  Clergyman's  Law,  edit.  1747,  p.  116, 117, 
it  is  said :  <<  After  a  church  is  lapsed  to  the  bishop  or  archbishop,  it  con- 
cerns them  to  take  advantage  thereof  with  all  speed,  lest  the  benefit  be 
lost ;  for,  after  a  church  is  lapsed  to  the  immediate  ordinary,  if  the  patron 
doth  present  before  he  hath  filled  the  church,  the  ordinary  ought  to  receive 
his  clerk :  for,  lapse  to  the  ordinary  is  only  an  opportunity  of  executing 
a  trust,  viz.  of  seeing  the  cure  supplied,  in  case  of  the  patron's  neglect ; 

ratenral,  but  no  perpetaal  ennite  haying  been  appointed  thereto, — first,  the  district  church 

became  vacacty  either  by  the  plaintiff's  resignation  of  or  re-instttution  and  induction  to  the 

mother  church, — secondly,  and  this  though  Mr.  Darvell  was,  at  both  those  times,  stipendiary 

eurate  of  the  district  church, — thirdly,  consequently,  that,  no  perpetual  curate  having  been 

appointed  within  eighteen  months,  the  district  church  lapsed  to  the  crown  under  the  58  G.  3,  o. 

ii,  s.  25, — fourthly,  that  the  enactment  (1  A  2  Vict.  c.  107,  s.  13),  that,  in  all  district  churches 

and  district  chapelries,  the  license  of  the  stipendiary  curate  appointed  to  serve  Uie  chopol  of 

soeh  cbapelry,  shall  not  be  rendered  void  by  the  avoidance  of  the  church  of  the  parish  or  district 

parish  in  which  such  chapel  is  situate,  unless  the  same   shall  be  revoked  by  the  bishop  of  the 

;  diocese,  under  his  hand  and  seal,  does  not  prevent  the  district  church  becoming  vacant,  or  lapse 

\  to  the  crown  taking  place,  under  the  circumstances  stated, — fifthly,  that  it  ii  perfectly  com- 

\  r«etent  to  the  defendant  to  set  up  the  title  of  the  crown  to  present  by  way  of  lapse,  in  oppositiou 

tn  the  title  of  the  plaintifTf — sixthly,  that  the  pleas  are  good  in  point  of  form." 
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which  being  performed  by  the  patron  himself,  the  ordinary  can  take  no 
advantage  by  it :  11  H.  4,  80  ;(a)  18  E.  3,  21  a  ;(6)  13  E.  4,  3  ;{c)  43 
E.  3,  11  a  ;{d)  Trin.  18  H.  7,  Keilwey,  50.  And  by  Hobart,  in  Colt 
and  Glover's  case,  p.  154 ;  28  &  29  Eliz.  Beverley  v.  The  Bishop  of 
Canterbury  and  Cornwall,  1  Anderson,  148;  Doctor  &  Student,  1.  2,  c.  86. 
If  one  hath  the  nomination,  and  another  the  presentation,  and  the  six 
months  being  incurred^  he  that  hath  the  presentation  only  present eth  to 
the  bishop,  before  the  bishop  hath  taken  benefit  of  the  lapse,  without  any 
nomination  made  to  him,  in  such  case  the  bishop  is  bound  to  admit  the 
clerk,  as  the  clerk  of  the  very  patron.  By  Doderidge,  in  his  Complete 
^nq^  *Parson,  Lect.  12,  fo.  67.    Or,  though  the  patron  did  not  present 

•^  within  his  six  months,  but  the  ordinary  did  collate  before  the  ex- 
piration thereof,  the  patron  is  not  thereby  barred  from  presenting,  but 
may  present  after  the  six  months  be  expired,  and  his  clerk  ought  to  \(i 
received :  Green's  case,  6  Co.  Rep.  22 ;  Boswell's  case,  6  Co.  Rep.  50 
But,  if  the  bishop,  in  such  case,  after  the  six  months,  and  before  an^v 
presentation  exhibited,  hath  made  a  new  collation,  the  patron  is  barred  : 
2  Roll.  368 ;  Co.  Litt.  344.  So,  though  lapse  be  incurred  to  the  inf > 
nor  ordinary,  and  the  archbishop  doth  collate  within  the  inferior  ordi- 
nary's six  months,  the  patron's  clerk,  if  he  be  presented,  ought  to  )«a 
received ;  because  the  collation  of  the  metropolitan  is  tortious,  and  do'.h 
not  put  the  patron  to  his  quare  impedit^  but  is  null,  and  as  no  coUatiDU 
to  the  patron :  By  Rolle,  in  his  Abridgment,  vol.  ii.  p.  368.(e)  Bat 
this  is  doubted  of,  and  objected,  that  the  wrong  is  here  done  to  tne 
ordinary  only,  and  not  to  the  very  patron.  11  H.  4,  80.(^)  The  lile 
law,  if  lapse  be  accrued  to  the  metropolitan ;  for,  then,  if  the  patron 
present  to  the  inferior  ordinary,  whilst  the  church  remains  void,  he  is 
bound  to  receive  his  clerk,  and  the  metropolitan  is  barred :  Booton  t;. 
The  Bishop  of  Rochester,  Hutton,  24 ;  Doctor  k  Student,  1.  2,  c.  86. 
But,  if  either  the  ordinary  of  the  diocese,  or  metropolitan,  hath  col- 
lated his  clerk,  whilst  the  turn  was  respectively  theirs,  although  the 
clerk  be  not  inducted,  the  patron's  clerk,  if  after  that  presented,  is  not 
to  be  admitted.  Trin.  10  Eliz.  Dyer,  277.  Or,  if  the  inferior  ordinary, 
after  the  time  is  gone  by  lapse  to  the  metropolitan,  hath  collated  his 
i^^rry  clcrk  to  thc  benefice  that  is  in  lapse,  although  this  collation  be 

^  *tortious  to  the  metropolitan,  yet  it  seems  that  it  takes  away  the 
presentation  of  the  patron,  so  that  he  shall  not  present,  and  is  only  an 
usurpation  upon -the  metropolitan:  By  FiNcn,  J.,  at  Somerset  assizes  ; 
Sir  Francis  Popham  v.  The  Bishop  of  Bath  and  Wells,  2  Roll.  350, 
868,  17  Vin,  Abr.  319,  pi.  6.  And  thereby  the  metropolitan  is  put 
out  of  possession,  and  driven  to  his  quare  impedit.     Green's  case,  6  Co. 

(a)  T.  11  H.  4,  fo.  79,  80,  pL  22. 

(6)  R.  V.  Bishop  of  Carlisle,  E.  IS  E.  3,  fo.  21,  pi.  37. 

(e)  M.  13  E.  4,  fo.  3,  pi.  5. 

{d)  H.  43  E.  3,  fo.  10  b,  11  a,  p..  33. 

(«)  Trftn^l&ted,  17  Vir   Abr.  380,  pL  4.  {g)  Sapr&,  88. 
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29  b ;  Bosweirs  case,  6  Co.  50 ;  Go.  Litt.  344.  It  hath  been  a  ques- 
tion whether  the  bishop  ought  to  admit  the  patron's  clerk,  after  the 
title  of  lapse  is  passed  from  the  metropolitan  to  the  King.  Trin.  10 
Ehz.  Dyer,  277 ;  and  by  Hobart,  the  patron's  presentation  takes  place, 
after  the  church  is  lapsed  to  the  King,  if  it  be  exhibited  to  the  ordi- 
nary before  the  King's :  in  Colt  and  Glover  v.  The  Bishop  of  Coventry, 
Hobart,  157.  Because  the  patron's  right  to  present  continueth  until 
the  title  by  lapse  is  executed,  and  the  King's  title  is  not  vested  in 
him  in  this  case  absolutely,  as  other  titles  are,  but  conditionally,  viz. 
if  he  doth  present  before  the  patron :  because  the  King  hath  it  only 
as  supreme  ordinary :  Hutton,  24.  But,  by  others,  the  turn  by  lapse 
is  so  vested  in  the  King,  that,  if  the  patron's,  or  other  person's,  clerk 
be  admitted  to  a  church  after  'tis  come  to  the  King  by  lapse,  the 
King  by  qtiare  impedit  may  recover  the  presentment,  and  remove 
Buch  clerk.  Beverley  v.  The  Bishop  of  Canterbury,  1  And.  148; 
Baskervile's  case,  7  Co.  Rep.  28 ;  27  E.  8,  85 ;  (a)  The  Bishop  of  Lin- 
coln's case,  Owen,  89 ;  Cumber  v.  The  Bishop  of  Chichester,  cited  in 
the  case  of  The  King  v.  The  Archbishop  of  Canterbury  and  Prust, 
Hetley,  124.  And  this  latter  opinion  is  taken  to  be  the  law."  In 
2  Bla.  Gomm.  277,  it  is  said:  «If  the  bishop  doth  not  collate  his 
*own  clerk  immediately  to  the  living,  and  the  patron  presents,  j-^q- 
though  after  the  six  months  are  lapsed,  yet  his  presentaticMi  is  ^ 
good,  and  the  Bishop  is  bound  to  institute  the  patron's  clerk :  for,  as 
the  law  only  gives  the  bishop  this  title  by  lapse,  to  punish  the  patron's 
negligence,  there  is  no  reason,  that,  if  the  bishop  himself  be  guilty  of 
equal  or  greater  negligence,  the  patron  should  be  deprived  of  his  turn. 
If  the  bishop  suffer  the  presentation  to  lapse  to  the  metropolitan,  the 
patron  also  has  the  same  advantage,  if  he  present  before  the  archbishop 
has  filled  up  the  benefice ;  and  that  for  the  same  reason.  Tet  the 
ordinary  cannot,  after  the  lapse  to  the  metropolitan,  collate  his  own 
clerk,  to  the  prejudice  of  the  archbishop :  for,  he  had  no  permanent 
right  and  interest  in  the  advowson,  as  the  patron  hath,  but  merely  a 
temporary  one ;  which  having  neglected  to  make  use  of  during  the 
time,  he  cannot  afterwards  retrieve  it.  But,  if  the  presentation  lapses 
to  the  King,  prerogative  here  intervenes,  and  makes  a  difference ;  and 
the  patron  shall  never  recover  his  right  till  the  King  has  satisfied  his 
turn  by  presentation :  for,  nullum  tempus  occurrit  Regu'  In  17  Viner's 
Abridgment,  392,  Preientation  (B  c.  2),  pi.  4,  it  is  said,  that,  « when 
a  Inpse  is  in  the  King,  he  is  not  compellable  to  present,  and,  till  he  pre- 
9ent8,  the  ordinary  has  the  cure  de  animi8,{b)  and  he  shall  provide  for 
it ;  so  the  difference  is  between  the  eura  animarum  and  the  patronage : 
Per  DoDERiDGE,  J.,  1  Roll.  R.  464,  in  the  case  of  Colt  v.  Glover." 
In  Watson's  Incumbent,  p.  288,  is  the  following  passage: — "Note, 

(a)  M.  27  E.  3,  fo.  8,  pi.  25.    The  reference  in  the  text  ii  to  tbe  oUt  edition  of  T.  B. 
\h)  Sie  in  the  report  in  Rolle. 
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that  neither  plaintiflf  nor  defendant  may  have  judgment  or  execution, 
but  a  third  person,  that  is  no  party  to  the  suit ;  for,  if,  in  the  debate 
of  a  cause  betwixt  a  plaintiff  and  defendant,  it  doth  appear  to  the  court, 
♦QOI  either  by  the  declaration  of  *the  plaintiff,  or  by  pleading,  or  con- 

''-'  fession  of  the  parties,  that  neither  of  them  hath  right,  but  the 
presentation  belongs  to  the  King,  the  Court  may,  nay,  they  ought  to, 
award  a  writ  to  the  bishop  for  the  King,  and  without  prayer  on  the 
part  of  the  King ;  for,  the  court  and  judges  are  the  King's  counsel." 
Here,  the  plea  merely  adds  to  the  facts  stated  in  the  declaration,  that 
Dr.  Storie  held  both  the  mother  church  and  the  district  church  as  one 
church,  being  together  of  a  greater  yearly  value  than  lOOOZ.,  whereby 
the  church  of  St.  Mary  Magdalen  became  vacant ;  and  that,  eighteen 
months  having  elapsed  since  the  resignation  by  Dr.  Storie  of  the  church 
of  St.  Giles,  and  notice  thereof,  the  right  to  present  vested  in  the 
crown :  so  that,  by  reason  of  the  prerogative  of  the  crown,  the  plain- 
tiff is  not  entitled  to  recover.  It  is,  therefore,  not  like  the  case  of  a 
bishop  setting  up  the  title  of  a  private  individual.  In  Apperley  v.  The 
Bishop  of  Hereford,  the  bishop  pleaded,  not  the  title  of  the  crown,  but 
his  own  title  to  present  by  lapse.  For  these  reasons,  it  is  submitted 
that  Mr.  Darvell  was  not  incumbent  so  as  to  prevent  a  lapse,  that  the 
title  to  present  was  in  the  crown,  and  that  it  was  competent  to  the 
bishop  to  plead  that. 

Manning,  Serjt.,  in  reply. — The  distinction  attempted  to  be  set  up 
between  the  present  case  and  Elvis  v.  The  Archbishop  of  York,  on  the 
ground  that  the  Grown  is  interested  here,  is  not  well  founded :  and,  in 
truth,  that  was  a  case  of  title  in  the  crown.  The  reason  why  the 
ordinary  is  not  permitted  to  counterplead,  is,  that  he  is  a  stranger  to 
the  advowson.  He  cannot  set  up  the  jtis  tertii:  and  the  rule  applies 
with  equal  force  in  the  case  of  the  crown,  as  in  the  case  of  a  subject. 
Besides,  a  mere  allegation  of  title  in  the  crown,  is  not  enough  to  entitle 
the  court  to  interfere  in  the  way  suggested.  In  the  passage  last  cited 
4eQq-i  ^^^^  Watson,  the  ^learned  author  adds :  c^  But  this  must  be  when 
^  the  King's  title  appears  so  clear  in  allegatis  et  probatis  to  the 
court,  as  that  it  is  infallible  both  against  plaintiff  and  defendant." 

Cur,  adv.  vult 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court.(a) 

We  have  considered  this  case,  and  we  are  of  opinion  that  the  decla- 
ration discloses  a  perfectly  good  title  in  the  plaintiff  to  present,  and 
that  the  pleas  afford  no  answer.  We  consider  the  law  to  be  well  settled 
by  the  case  of  Elvis  v.  The  Archbishop  of  York,  confirmed  by  Apperley 
V.  The  Bishop  of  Hereford,  viz.  that  it  is  not  competent  to  the  bishop 
to  counterplead  the  patron's  title. 

With  regard  to  the  other  objection, — that  the  incumbent,  being  in 
possession  of  the  church  of  St.  Giles,  Camberwell,  could  not  be  admit- 

(a)  WiLDX,  C.  J.,  Mauls,  J.,  CiucstwsLL,  J.,  and  Willxams,  J. 
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ted  to  the  church  of  St.  Mary  Magdalen,  Peckham, — it  appears  to  bo 
quite  clear,  according  to  the  doctrine  laid  down  by  this  court  in  Apper- 
ley  V.  The  Bbhop  of  Hereford,  that,  by  the  admission  of  Dr.  Storie  to 
the  church  of  St.  Mary  Magdalen  (the  two  livings  being  together 
worth  more  than  lOOOZ.  per  annum),  the  incumbency  of  St.  Giles 
became,  ipso  facto,  void.  We  are,  therefore,  of  opinion  that  there  is 
no  objection  to  the  admission  of  the  plaintiff's  clerk  on  that  ground, 
and  that  the  pleas  are  unquestionably  bad,  and  therefore  the  plaintiff 
is  entitled  to  judgment.  Judgment  for  the  plaintiff. 


*MOSS  and  Others  v.  SMITH  and  Another.     Jan.  17.    [*94 

A  ship,  valaed  at  12,0002.,  was  insared  from  Valparaiso  to  England;  the  freight,  valued  at 
40002.,  was  also  insured  by  a  separate  policy :  the  ship,  having  sailed  with  a  full  cargo,  con- 
■iating  of  800  tons  of  merchandise,  was  compelled,  by  stress  of  weather,  to  put  back  to  Val- 
paniao,  where  the  master,  finding,  upon  survey,  that,  to  repair  her  so  as  to  enable  her  to 
bring  home  the  entire  cargo,  would  cost  a  sum  exceeding  the  value  of  the  freight,  though  less 
tlian  the  value  of  the  ship  when  repaired,  sold  her :  Held,  not  a  total  loss  of  either  ship  or 
freight 

Assumpsit  on  two  policies  of  assurance. 

The  first  count  was  upon  a  policy,  dated  the  4th  of  May,  1844,  for 
lOOOi.,  upon  the  ship  Alfred,  valued  at  12,000?.,  at  and  from  her  port 
or  ports  of  loading  in  the  Pacific,  not  north  of  Lima,  to  her  port  or 
ports  of  discharge  in  the  United  Kingdom :  Averment  of  a  total  loss, 
by  perils  of  the  sea. 

The  second  count  was  upon  a  policy  of  the  same  date  for  lOOOZ.  on 
chartered  freight  in  the  said  ship  Alfred,  valued  at  40002.,  at  and  from 
Sidney,  New  South  Wales,  to  all  or  any  port  or  ports  in  the  Pacific, 
not  north  of  Lima,  to  her  port  or  ports  of  discharge  in  the  United 
Kingdom :  Averment,  that  the  ship,  by  the  perils  and  dangers  of  the 
sea,  &c.,  became  leaky  and  greatly  damaged,  and  by  the  said  perils  and 
dangers  the  said  ship  became  wholly  lost  to  the  plaintiffs,  and  never  did 
arrive  at  her  port  of  discharge ;  that  the  plaintiffs  thereby  lost  the 
freight  of  the  goods  on  board  the  said  ship ;  and  that  thereupon  the 
plaintiffs  gave  notice  of  the  premises  to  the  defendants,  and  then, 
according  to  the  custom  of  merchants,  abandoned  and  renounced  all 
their  interest  in  the  premises  to  the  defendants, — ^Notice  of  the  pre- 
mbes,  and  demand  of  payment. 

The  declaration  also  contained  the  common  counts. 

The  defendants  pleaded,  amongst  other  pleas,  thirdly,  as  to  so  much 
of  the  first  count  as  related  to  the  defendants'  not  having  paid  or  made 
good  the  partial  loss  '^'and  damage,  payment  into  court  of  1002.,  ^^q. 
and  no  damages  ultrd^ — verification.  ^ 
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Fourthly,  as  to  the  residue  of  the  causes  of  action  in  the  first  count, 
that  the  ship  was  not  wholly  lost ;  concluding  to  the  country. 

Seventhly,  as  to  so  much  of  the  second  count  as  related  to  the  lefend- 
ants'  not  having  paid  the  partial  loss  by  reason  of  the  said  ship,  with 
the  said  goods  on  board,  being  lost,  as  attached  to  the  said  policy, 
payment  into  court  of  160Z.,  and  no  damages  ultrd^ — verification. 

Eighthly,  as  to  the  residue  of  the  causes  of  action  in  the  second 
count  mentioned,  that  the  said  ship  and  the  said  freight  were  not  wholly 
lost,  &;c. ;  concluding  to  the  country. 

The  plaintifis  joined  issue  on  the  fourth  and  eighth  pleas,  and  replied 
to  the  third  and  seventh,  that  the  plaintiffs  had  sustained  damages  to 
a  greater  amount,  on  each  policy,  than  the  respective  sums  paid  into 
court ;  whereupon  issues  were  joined. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London, 
after  Trinity  term,  1848. 

The  plaintiffs  were  mortgagees  of  the  ship  Alfred,  of  716  tons.  The 
defendants  were  three  of  the  directors  of  the  Marine  Insurance  Com- 
pany. The  policies*were  effected  on  the  4th  of  May,  1844, — the  one 
upon  the  ship,  valued  at  12,000/.,  the  other  upon  freight,  valued  at 
4000Z.  The  Alfred  sailed  from  London  on  the  8th  of  September,  184?, 
on  a  voyage  to  Australia,  and  thence  to  South  America,  whence  she 
was  chartered  to  bring  home  a  cargo  of  guano  or  saltpetre,  at  a  freight 
of  8/.  lOff.  per  ton.  She  arrived,  in  the  beginning  of  1844,  at  a  place 
called  Cobaya,  on  the  South  American  coast,  and  there,  between  the 
22d  of  June  and  the  4th  of  July,  shipped  on  board  a  cargo  consisting 

*Qfil  ^^  ^^^  *^^®  ^^  guano.  On  the  2d  of  September,  she  arrived  at 
-*  *Valparaiso,  where  she  took  on  board  a  quantity  of  dollars,  on 
freight,  and  whalebone :  and,  on  the  12th  of  December,  she  set  sail  for 
England.  Between  the  2d  and  the  29th  of  September,  she  encountered 
a  great  deal  of  bad  weather,  and  sustained  considerable  damage.  On 
the  29th  she  put  back,  and  she  arrived  at  Valparaiso  on  the  19th  of 
October. 

On  the  4th  of  November,  the  vessel,  having  been  partially  unloaded, 
was  surveyed  by  certain  o£Scers  of  Her  Majesty's  ship  Daphne,  then  at 
Valparaiso.  They  recommended  certain  repairs,  which  they  thought 
would  suffice  to. put  the  ship  in  a  condition  to  bring  home  about  500 
tons  of  her  cargo. 

Other  surveys  were  had,  on  the  14th  and  20th  of  November,  by  the 
port  surveyor  and  other  competent  persons,  who  reported  that  it  was 
necessary  to  take  out  all  the  cargo,  and  who  estimated  the  repairs  that 
would  be  necessary  to  enable  the  vessel  to  proceed  to  England  with  her 
entire  cargo,  at  11,711  dollars,  and  the  expenses  of  unloading  and 
reloading  at  7608  dollars,  making  together  19,819  dollars,  or  8710/.  5«., 
—which  would  exceed  the  value  of  the  freight,  but  would  be  less  than 
the  value  of  the  ship  when  repaired.    They  further  reported,  that,  see- 
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ing  the  dlfiScalty  of  raising  monoy  at  Valparaiso,  and  of  obtaining  the 
necessary  workmen  and  materials  to  effect  the  repairs  which  they  judged 
necessary,  it  woald  be  for  the  interest  of  all  concerned  to  sell  the  ship, 
&nd  to  forward  the  cargo  by  other  vessels.  The  ship  was  accordingly 
sold,  by  public  auction,  on  the  10th  of  April,  1845,  for  17342.,  and  the 
cargo  was  ultimately  delivered  at  Liverpool,  by  three  other  vessels,  at 
a  freight  of  42.  15s,  and  5L  per  ton. 

The  purchaser  of  the  Alfred  repaired  her  at  an  expense  of  about 
2402.,  and  sent  her,  with  a  cargo  of  about  600  tons,  to  Hamburgh, 
where  she  arrived  on  the  16th  of  October,  1845. 

*0n  the  part  of  the  plaintiffs,  it  was  insisted, — first,  that  there  p^q- 
.3  a  constructive  total  loss  of  the  ship, — secondly,  that,  suppos-  ^ 


ing  there  was  not  a  total  loss  of  the  ship,  there  was,  at  all  events,  a 
total  loss  of  freight,  to  the  extent,  at  least,  of  that  portion  of  the  cargo 
which  the  vessel  was  incompetent  to  carry  home. 

for  the  defendants,  it  was  contended  that  there  was  no  total  loss  of 
either  ship  or  freight,  and  that  enough  had  been  paid  into  court  to  cover 
the  average  loss, — viz.  10  per  cent,  on  the  ship,  and  15  per  cent,  on  the 
freight.(a) 

The  lord  chief  justice  told  the  jury,  that,  if,  upon  the  evidence 
laid  before  them,  they  were  satisfied  that  the  vessel  was  damaged,  by 
perils  of  the  sea,  to  such  an  extent  that  she  was  not  susceptible  of 
repair,  so  as  to  enable  her  to  perform  the  voyage,  save  at  an  expense 
which  would  exceed  her  value  when  repaired,  regard  being  had  to  the 
facilities  for  repair,  and  for  raising  money  for  that  purpose,  at  Val- 
paraiso, and  the  time  which  would  be  consumed  therein,  they  must  find  for 
the  plaintiffs,  as  for  a  total  loss  of  the  ship ;  and  that  on  the  other  hand, 
if  they  thought  that  the  vessel,  when  properly  repaired,  would  be  worth 
more  than  the  sum  expended  in  such  repairs,  the  plaintiffs  would  be 
entitled  to  recover  for  an  average  loss  only.  And,  as  to  the  second 
count,  he  told  them,  that,  if  they  thought  the  vessel  might  have  been 
repaired  within  a  reasonable  time,  so  as  to  be  enabled  to  bring  homo  the 
whole  of  the  cargo,  there  had  been  no  loss  of  any  part  of  the  freight : 
and  that,  if  she  might  have  been  repaired  so  as  to  be  able  to  bring  home 
a  part  of  the  cargo  only,  the  '''plaintiffs  would  be  entitled  to  recover  p^^^ 
for  a  partial  loss  on  freight.  ^ 

The  jury  returned  a  verdict  for  the  defendants. 

S.  Martin^  in  the  following  term — admitting  that  the  summing  up  and 
the  finding  upon  the  first  count  could  not  be  impeached, — obtained,  as 
to  the  second  count,  a  rule  nisi  for  a  new  trial  on  the  ground  of  mis 
direction,  and  that  the  verdict  was  against  evidence.     He  contended 
that  the  proper  question  to  be  submitted  to  the  jury  upon  the  second 

(n)  It  wu  agreed  that  the  saffloiency  of  the  payment  into  court  to  oorer  an  average  loas, 
ihoald  be  referred  to  an  arbitrator.  And,  before  the  rule  eamo  on  for  arsnment,  the  arbitrator 
decided  that  enough  bad  been  paid  in. 
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count,  was,  whether,  under  the  circumstances  in  which  the  vessel  was 
placed  at  Valparaiso,  a  prudent  owner,  uninsured,  would  have  incurred 
the  expense  necessary  to  enable  her  to  bring  home  her  entire  cargo, 
lie  cited  Doyle  v.  Dallas,  1  M.  &  Rob.  48,  and  Green  v.  The  Royal 
Exchange  Assurance  Company,  6  Taunt.  68  (E.  C.  L.  R.  vol.  1),  1 
Marsh.  447. 

Sir  John  Jervia^  A.  G.  (with  whom  were  OkanneU,  Serjt.,  and  James 
WUde)^  on  a  former  day  in  this  term,  showed  cause. — He  submitted, 
that,  it  being  conceded  that  the  direction  of  the  lord  chief  justice,  so 
far  as  it  related  to  the  first  count,  and  the  finding  of  the  jury  thereon, 
that  there  was  no  total  loss  of  the  stiip,  could  not  be  impeached,  there 
could  be  no  pretence  for  saying,  as  to  the  second  count,  that  there  was 
a  total  loss  of  any  part  of  the  freight. 

The  court  called  upon 

aS'.  Martin^  Bylea^  Serjt.,  and  Barstow^  to  support  the  rule. — ^The 
ship  having  sustained  sea-damage,  and  having,  in  consequence,  put  back 
to  Valparaiso,  and  being  there  found  to  be  incompetent,  save  at  an 
expense  equal  to,  or  exceeding,  her  value,  to  be  repaired,  so  as  to  bring 
*QQn  '^ome  the  cargo  she  originally  had  on  board,  the  *jury  ought  to  have 
-*  been  told  that  that  amounted  to  a  constructive  total  loss,  at  all 
events,  of  that  part  of  the  freight  which  the  ship  could  not  be  rendered 
capable  of  earning.  That  part  of  the  summing  up  which  related  to  the 
first  count,  was  undoubtedly  correct,  according  to  Doyle  v.  Dallas,  1  M. 
&  Rob.  48,  and  other  cases.  But  the  lord  chief  justice  incorrectly 
applied  to  the  freight,  the  same  test  as  to  repairs,  which  he  had  applied 
to  the  ship.  The  question  is,  whether  a  shipowner,  having  no  policy 
on  the  ship,  but  having  effected  an  insurance  on  freight,  and  the  ship 
sustaining  sea-damage  to  an  extent  that  would  require  an  outlay  to 
repair  her,  short  of  her  value  when  repaired,  may  not  say,  that  his  ship 
has  sustained  damage  to  such  an  extent  that  no  reasonable  or  prudent 
man  would  repair  her  at  the  place  where  she  happens  to  be,  for  the 
purpose  of  earning  the  particular  freight,  and  so  treat  the  freight  as 
totally  lost.  Assuming  the  ship  to  be  worth  8000Z.,  and  that  the 
expense  of  repairing  her  so  as  to  enable  her  to  bring  home  her  cargo 
would  be  TOOOi.,  there  being  a  policy  on  freight  for  2000Z. — would  the 
owner  be  bound  to  expend  7000i.  in  order  to  earn  the  2000Z.  ?  Or,  is 
he  not  at  liberty  to  say  that  the  freight  is  totally  lost,  because,  by  a 
peril  insured  against,  he  is  called  upon  to  incur  an  expense  which  no 
prudent  owner  uninsured  would  be  justified  in  incurring  ?  [Cresswbll, 
J. — Does  the  underwriter  on  freight  undertake  to  pay,  if  the  assured 
acts  prudently  in  declining  to  earn  freight  T\  Yes,  provided  he  is  pre- 
vented from  earning  it,  by  a  peril  insured  against.  [Maule,  J. — It 
must  be  assumed  that  a  prudent  owner  would  have  repaired  this  ship.] 
The  true  test  is,  what  a  prudent  owner  would  have  done,  if  there  had  been 
no  insurance  on  freight.     In  Green  v.  The  Royal  Exchange  Assurance 
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Company^  it  *was  held,  that,  if,  pending  an  insurance  on  freight,  p^^  ^^ 
and  a  cargo  shipped,  the  vessel  becomes  incapable  of  bringing  ^ 
the  cargo  home,  the  master  is  bound,  or  not  bound,  to  repair  her,  and 
earn  what  he  can  on  th^  liomeward  voyage,  as  a  salvage  fot  the  under- 
writers on  freight,  according  a§  a  prudent  owner,  having  regard  to  the 
state  of  his  ship,  but  without  r,efef ence  to  any  insurance  on  the  freight, 
would  or  would  not  pursue  that^'cptirqje  for  his  own  advantage.  [Wilde, 
C.  J. — ^You  make  the  duty  to  repais-^^pend  upon  the  amount  of  the 
freight.  What  has  the  underwriter* tt).3dp  with  that?]  Is  the  owner 
bound  to  do  more  than  an  uninsured  prud^ilhowner,  if  he  insures  freight 
as  well  as  ship?  [Maulb,  J. — The  jury  hajrd  found  here  that  an 
uninsured  prudent  owner  would  have  repaired  the  gihip.]  With  reference 
to  the  ship  only.  [Grbsswsll,  J. — Is  it  competentT.^ip  the  shipowner 
to  say  that  he  will  not  expend  6002.  in  the  repair  •«l|f''lhQ  ship,  for  the 
purpose  of  earning  500L  freight,  though  the  ship'*)nQfjr  be  worth 
10,0002.?]  Is  the  owner  of  goods  entitled  to  call  upon  thejoSwIie^r  of  the 
ship  to  carry  them,  if,  to  enable  him  so  to  do,  he  will  have  it)  expend  a 
sum  exceeding  the  amount  of  the  freight  ?  [Wilde,  C.  J. — Yes.  The 
test  is,  what  a  prudent  owner  would  do ;  and  that  has  always  been,  to 
repair  when  the  repairs  can  be  effected  at  an  expense  less  than  the 
value  of  the  ship  when  repaired.]  If  the  ship  could  not  be  repaired  so 
as  to  bring  home  the  cargo,  except  at  an  amount  of  expense  exceeding 
the  value  of  the  freight,  the  assured  may  treat  the  freight  as  totally 
lost,  although  there  may  not  have  been  a  total  loss  of  the  ship. 

Maule,  J. — This  is  an  action  upon  two  policies  of  assurance,  the  one 
npon  ship,  the  other  upon  freight,  from  Valparaiso  to  London.    A  rule 
has  been   obtained  for  a  new  trial,  on  the  grounds   of  misdirection 
and  that  *the  verdict  was  against  evidence.     The  verdict  of  the  r^i^i 
jury  negatived  a  total  loss  of  ship  and  freight,  and  also  a  total  ^ 
loss  of  part  of  the  freight, — no  distinction  having  been  made  between 
a  total  loss  of  part  of  the  freight,  and  a  partial  loss  of  freight.     The 
jury  also,  as  I  understand  the  verdict,  negatived  a  total  loss  of  part  of 
the  freight,  other  than  a  loss  in  respect  of  the  charges  incurred  with 
reference  to  the  freight ;  as  to  which  there  was  a  payment  into  court, 
the  sufficiency  of  which  was  agreed  to  be  referred  to  an  arbitrator.    The 
questions  which  were  put  to  the  jury,  were,  whether  there  was  a  total 
loss  of  the  ship,  and  whether  there  was  a  total  or  a  partial  loss  of  the 
freight.     The  direction  given  by  the  lord  chief  justice  to  the  jury,  to 
enable  them  to  arrive  at  a  satisfactory  conclusion,  was  given  with  refer- 
ence to  the  evidence  in  the  cause.     The  evidence  was,  that,  in  the 
coarse  of  the  voyage  the  ship  had  sustained  damage,  that  she  had  been 
compelled  to  put  back,  that  she  underwent  several  surveys,  and  wai 
ultimately  sold,  and  repaired  by  the  purchasers,  and  afterwards  per- 
formed several  voyages.     The  evidence  does  not  seem  to  have  raised 
any  question  whether  the  ship  might  not  have  been  repaired,  at  an 
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expense  not  extravagant.  The  highest  estimate  of  the  probable  expense 
of  repairing  her  so  a^  to  have  made  her  capable  of  bringing  home  the 
whole  cargo,  was  19,819  dollars :  and  she^vas  in  fact  repaired  at  an 
expense  of  1248  dollars,  so  as  to  be  able  to  oai'ry  six  hundred  tons  of 
cargo  to  Hamburgh,  within  three  montl^s  o3F*  tKe  time  of  sale.  It  seems 
difficult  to  understand  bow  it  couldf.uxi^er  these  circumstances,  have 
been  insisted  before  the  jury,  that,-/h'{ti*e'  was  a  total  loss  of  the  ship : 
and  it  is  not  so  contended  now.;i*.Il'is  said,  however,  that  there  was  a 
misdirection  with  regard  to  ttiJS*^i^ight,  inasmuch  as  the  lord  chief  jus- 
tice omitted  to  tell  the  ju];yV.tkat,  in  determining  whether  or  not  there 
*1 0^1  ^^  *  *total  losft.of  frfeight,  they  were  to  throw  out  of  considera- 
"*-*  tion  the  valjver.jof  )he  ship,  and  to  consider  only  whether  or  not 
a  prudent  owneiy/k^A/;^  vnth  a  view  to  the  earning  of  freight^  would  have 
executed  the  jie6^Sary  repairs  either  wholly  or  in  part.  It  is  said,  that 
if,  in  a  cas^Ji^Vtbe  present,  a  prudent  owner,  looking  at  the  amount 
of  freight^'l(U)uld  not  have  executed  the  repairs  so  as  to  enable  the  ship 
to  bring  ^6me  the  whole  cargo,  there  would,  at  any  rate,  be  a  partial 
loss  of  freight,  or  a  total  loss  of  part,  which  would  be  the  same  thing ; 
and  that,  if  a  prudent  owner  would  not  have  executed  any  repairs,  so 
as  to  enable  the  ship  to  bring  home  any  part  of  the  cargo,  still,  with 
reference  only  to  the  amount  of  freight,  and  without  reference  to  the 
value  of  the  ship,  there  would  be  a  total  loss  of  freight.  The  lord  chief 
justice  certainly  did  not  put  that  proposition  to  the  jury :  and,  if  it 
was  one  which  he  ought  to  have  put  to  them,  the  omission  on  his  part 
so  to  do,  undoubtedly  amounts  to  a  misdirection.  But  I  do  not  agree 
that  that  is  a  correct  view  of  the  law  upon  the  subject.  The  course 
which  would  be  adopted  by  a  prudent  owner,  with  reference  to  the 
value  of  the  ship,  or  the  value  of  the  freight,  or  with  reference  to 
many  other  considerations,  is  only  introduced  in  this  way : — Under- 
writers are  responsible  for  losses  arising  from  perils  of  the  sea, — for 
such  perils  as  are  mentioned  in  the  policy.  If  the  ship  is  actually  lost 
by  a  peril  of  the  sea,  or  any  other  peril  covered  by  the  policy,  the 
assured  may  call  it  a  total  loss.  If  she  sustains  damage  to  such  an 
extent  that  she  cannot  be  repaired  at  all,  that  also  is  a  total  loss.  It 
may  be  that  the  injury  sustained  by  the  ship  is  irreparable  with  refer- 
ence to  the  place  where  she  is ;  for  instance,  the  ship  may  have  met 
with  the  disaster  at  a  place  where  no  workmen  of  requisite  powers  are 
to  be  met  with,  or  where  the  necessary  materials  are  not  to  be  found, 
*in^1  ^^  ^^^^  ^^  *repair  her  there  is  altogether  impracticable:  and  in 
-'  such  a  case  the  loss  would  also  be  a  total  loss.  But,  short  of 
that,  it  may  be  that  it  may  be  physically  possible  to  repair  the  ship,  but 
at  an  enormous  cost :  and  there  also  the  loss  would  bo  total ;  for,  in 
matters  of  business,  a  thing  is  said  to  be  impossible  when  it  is  not  prac- 
ticable ;  and  a  thing  is  impracticable  when  it  can  only  be  done  at  an 
excessive  or  unreasonable  cost.    A  man  may  be  said  to  have  lost  a  shil- 
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ling,  irhen  he  has  dropped  it  into  deep  water ;  though  it  might  he  pos- 
fiible,  by  some  very  expensive  contrivance,  to  recover  it.     So,  if  a  ship 
sustains  such  extensive  damage  that  it  would  not  be  reasonably  practi- 
cable to  repair  her, — seeing  that  the  expense  of  repairs  would  be  such 
that  no  man  of  common  sense  would  incur  the  outlay, — the  ship  is  said 
to  he  totally  lost.     It  is  in  that  way  alone  that  the  question  as  to  what 
a  prudent  owner  would  do,  arises.     However  damaged  the  ship  may  be, 
if  it  be  practicable  to  repair  her,  so  as  to  enable  her  to  complete  the 
adventure,  she  is  not  totally  lost.     The  ordinary  measure  of  prudence 
which  the  courts  have  adopted  is  this, — ^if  the  ship,  when  repaired,  will 
not  be  worth  the  sum  which  it  would  be  necessary  to  expend  upon  her, 
the  repairs  are,  practically  speaking,  impossible,  and  it  is  a  case  of  total 
loBS.    Now,  in  order  to  constitute  a  total  loss  of  freight, — or,  as  far  as 
that  is  in  dispute  in  this  case,  a  partial  loss  of  freight, — ^the  loss  of 
freight  must  have  arisen  by  reason  of  the  total  or  partial  incapacity  of 
the  ship  to  earn  freight.     I  do  not  mean  to  say  that  there  may  not  be 
a  loss  of  ship  or  of  freight,  in  the  way  which  has  been  put  in  argument, 
but  they  do  not  arise  here  ;  nor  is  this  a  loss  by  charges, — which  is  a 
common  partial  loss  on  freight, — the  underwriters  having  actually  paid 
that.     Bat  the  only  loss  in  question  here  is  a  loss  of  freight,  as  inci- 
dent to  the  loss  of  the  ship.     If  the  ship  was  irreparably  damaged, — 
considering  the  "^damage  to  be  irreparable  in  the  view  I  have  r^-tf^i 
mentioned,  and  which  I  take  to  be  well  established, — to  the  ^ 
extent  that  she  could  not  bring  home  any  part  of  the  cargo,  then  that 
wonld  be  a  total  loss  of  freight.     If  the  ship  was  damaged  to  such  an 
extent  only  as  that  she  might  have  been  repaired  so  as  to  have  been 
able  to  bring  home  part  of  the  cargo,  but  not  the  whole,  then  there 
would  be  a  total  loss  of  that  part  of  the  freight  which  the  ship  was 
thus  incapacitated  from  earning.     Both  these  views  were  submitted  by 
the  lord  chief  justice  to  the  jury :  he,  in  substance,  told  them  that,  if 
they  thought  the  ship  could  have  been  prudently  and  properly  repaired, 
within  a  reasonable  time,  and  at  a  reasonable  cost,  so  as  to  be  able  to 
bring  home  the  whole  cargo,  there  had  been  no  loss  of  any  part  of  the 
freight ;  but  that,  if  the  ship  could  have  been  prudently  repaired,  so  as 
to  bring  home  a  part  of  the  cargo  only,  but  not  the  whole,  then  the 
plaintiffs  were  entitled  to  recover  as  for  a  partial  loss  of  freight.    That 
seems  to  me  to  be  perfectly  correct.     And  I  can  find  no  authority,  nor 
am  I  aware  of  any  principle,  to  support  the  proposition  which  it  has 
been  insisted  by  the  counsel  for  the  plaintiffs  the  lord  chief  justice  should 
have  submitted  to  the  jury.     The  shape  which  that  proposition,  as  I 
understood  it,  ultimately  took,  was  this,^*that  a  ship,  sea-damaged, 
might  be  in  such  a  condition  that  a  prudent  owner,  uninsured,  would 
repair  her,  and  yet  there  might  be  a  total  loss  of  freight.     Thus,  sup- 
posing a  ship,  considered  with  reference  to  her  own  value  only,  to  be 
'Worth  10,0002.,  and  to  be  capable  of  being  repaired,  so  as  to  be  enabled 
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to  bring  home  the  whole  cargo,  at  a  cost  of  10002.,  that  is  still  to  be 
regarded  as  a  total  loss  with  reference  to  a  policy  on  freight.  That 
appears  to  me  to  involve  a  pure  contradiction.  The  question  is,  whe- 
ther the  damage  to  the  ship  was  reparable  or  irreparable ;  if  the  former, 
,^.^^^  it  was  not  a  total  loss ;  if  the  latter,  it  was.  '^The  total  or  par- 
-^  tial  loss  of  freight  must  be  incident  to  the  loss  of  the  ship.  The 
lifficulties  which  have  been  suggested  in  the  course  of  the  argument, 
seem  to  me  to  show  that  the  proposition  thus  contended  for  cannot  be 
sustained.  No  authority  has  been  cited  which  bears  upon  the  question : 
and  nothing  has  been  urged  to  induce  me  to  conclude  that  the  direction 
given  to  the  jury  was  other  than  correct. 

With  respect  to  the  verdict  being  against  evidence, — the  lord  chief 
justice  does  not  report  that  he  is  dissatisfied  with  the  conclusion  to 
which  the  jury  came ;  and  I  am  unable  to  say  that  it  was  wrong.  It 
seems  that  the  ship  might  have  been  repaired  for  a  sum  not  exceeding 
10  per  cent,  on  her  value.  If  so,  unless  some  special  reason  be  shown 
to  the  contrary,  the  proper  conclusion  is  obviously  that  at  which  the 
jury  have  arrived. 

Gresswell,  J. — I  am  entirely  of  the  same  opinion.  The  motion  is 
founded  on  the  count  upon  the  policy  on  freight ;  and  I  shall  deal  only 
with  that :  the  other  count  is  disposed  of  by  the  finding  of  the  jury, 
which  is  not  sought  to  be  disturbed.  The  argument  which  has  been 
addressed  to  us  upon  the  subject  of  the  loss  of  freight,  has,  as  far  as  I 
am  aware,  the  merit  of  being  perfectly  novel.  I  never  heard  of  such  a 
thing  as  a  total  loss  of  freight  by  perils  of  the  sea,  because  the  ship 
has  sustained  sea-damage  to  an  amount  exceeding  the  value  of  the 
freight.  What  is  the  nature  of  the  contract  between  the  shipowner 
and  the  merchant  whose  goods  he  contracts  to  carry  on  freight  ?  The 
shipowner  engages  to  carry  the  goods  from  the  port  of  loading  to  the 
port  of  discharge ;  his  contract  would  be  absolute,  bui  for  the  exception 
introduced  into  the  bill  of  lading, — unless  prevented  by  perils  of  the 
*1  OR!  ®®*'  ^^^y  when  is  the  shipowner  said  to  be  prevented  by  *perils 
-*  of  the  sea  from  fulfilling  the  contract  he  has  entered  into  ? 
When  the  ship  is,  by  a  peril  of  the  sea,  rendered  incapable  of  perform- 
ing the  voyage.  A  ship  is  not  rendered  incapable  of  performing  the 
voyage  when  she  is  merely  damaged  to  an  extent  which  renders  some 
repairs  necessary :  if  that  were  so,  any  the  most  inconsiderable  damage, 
such  as  the  loss  of  her  rudder,  without  which  she  could  not  proceed, 
would  render  her  incapable  of  fulfilling  the  contract  contained  in  the 
bill  of  lading.  But,  if  a  ship  sustains  so  much  sea-damage  that  she 
cannot  be  repaired,  so  as  to  be  rendered  competent  to  continue  the 
adventure,  then  the  owner  is  prevented  by  a  peril  of  the  sea  from  ful- 
filling his  contract.  If  the  ship  is  totally  destroyed  or  sunk,  the  per- 
formance of  the  contract  is  obviously  prevented  by  a  peril  of  the  sea. 
The  courts  of  law  have  also  engrafted  this  qualification  upon  the  con- 
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tract, — ^that,  if  the  damage  which  results  from  a  peril  of  the  sea,  is  sc 
great  that  it  cannot  be  repaired  at  all,  or  only  at  a  cost  so  ruinously 
large  that  no  prudent  owner  would  undertake  the  repairs,  the  owner 
may  treat  the  loss  as  total,  and  say  that  he  is  prevented  by  a  peril  of 
the  sea  from  performing  his  contract.  Now,  what  is  the  contract  of  the 
underwriter  ?  That  the  owner  shall  not  be  deprived  of  his  freight  by 
perils  of  the  sea.  The  jury  have  in  this  case  found  that  the  ship  might 
have  been  repaired  at  an  expense  such  as  a  prudent  owner,  uninsured, 
would  have  incurred,  regard  being  had  to  tho  value  of  the  ship,  and 
that  the  ship  would  have  been  enabled  by  that  expenditure  to  earn  tho 
freight.  The  owner,  then,  has  not  been  prevented  from  earning  the 
freight  by  a  peril  of  the  sea,  when,  at  an  expense  which  it  was  reason- 
able for  him  to  incur,  he  might  have  earned  the  freight.  I  therefore 
see  no  reason  for  disturbing  the  verdict,  on  the  ground  of  any  supposed 
misdirection ;  nor  am  I  able  to  discover  that  the  jury  have  come  to  an 
erroneous  conclusion  on  the  facts. 

♦Williams,  J. — I  entirely  concur  in  the  observations  that  r^^/^y 
have  fallen  from  my  brothers  Maule  and  Cresswell,  though,  *- 
as  I  was  necessarily  absent  during  a  portion  of  the  argument,  I  abstain 
from  expressing  at  any  length  the  very  strong  opinion  I  entertain  upon 
the  main  point  which  has  been  urged  on  the  part  of  the  plaintiffs.  I 
have  heard  enough  of  the  case,  however,  to  make  me  feel  satisfied  that 
ample  justice  will  be  done  between  these  parties,  by  discharging  this 
rule,  and  that  a  contrary  course  would  be  fraught  with  injustice,  and 
would  be  alike  inconsistent  with  principle  and  authority. 

Wilde,  G.  J. — I  agree  with  the  rest  of  the  court,  in  thinking  that 
there  is  no  ground  for  disturbing  this  verdict.  The  points  argued  at 
nisi  prius  were,  whether  the  vessel  in  question  had  sustained  damage  by 
perils  of  the  sea,  and  whether  the  damage  so  sustained,  was  so  exten- 
sive that  she  could  only  have  been  repaired  at  a  cost  exceeding  her 
value  when  repaired.  This  latter  was,  as  I  conceive,  very  properly 
negatived  by  the  jury.  The  question  we  are  now  considering,  arises 
upon  the  count  on  the  policy  on  freight :  and,  in  discussing  this,  I 
apprehend,  it  is  perfectly  immaterial  whether  the  ship  was  insured  or 
not.  I  only  advert  to  the  first  count,  because  the  summing  up  was  neces- 
sarily applicable  to  both.  The  jury  found  that  the  ship  was  not  damaged 
to  sach  an  extent  as  to  prevent  her  from  earning  the  freight.  Tho 
question  is,  did  the  jury  properly  so  find,  as  regards  the  count  on 
freight  ?  The  interest  in  the  freight  is  by  law  considered  incident  to 
the  ownership  of  the  vessel.  The  cases  of  Camden  v,  Anderson,  5  T. 
R.  709,  6  T.  R.  723, 1  B.  &  P.  272,  and  Morrison  v.  Parsons,  2  Taunt. 
407,  are  distinct  authorities  for  that :  and,  in  this  case,  the  only  evidence 
of  interest  to  maintain  the  action,  was,  the  evidence  of  ownership. 
*The  question  left  to  the  jury  being,  whether  the  ship  was  rj,c-iAo 
damaged  to  such  an  extent  as  to  prevent  her  from  earning  ^ 
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freight — the  jury  were  told,  that,  if  the  cost  of  repairing  the  vessel,  so 
as  to  enable  her  to  earn  the  freight,  would  exceed  her  value  when 
repaired,  in  that  case  she  must  be  considered  to  be  damaged  to  an 
extent  to  prevent  her  from  earning  freight.     The  jury  found  that  she 
was  not.     The  plaintiffs  now  complain  that  this  is  a  misdirection; 
insisting,  that  the  proper  question  to  be  left  to  the  jury  was,  not  the 
extent  of  the  damage,  as  compared  with  the  value  of  the  ship ;  but  the 
cost  of  the  repairs,  as  compared  with  the  value  of  the  freight.     Did 
anybody  ever  before  hear  a  suggestion  that  the  question  of  loss  or  no 
loss  was  to  be  determined  with  reference,  not  to  the  extent  of  the 
damage  sustained  by  the  ship  in  relation  to  her  value  when  repaired, 
but  in  relation  to  the  amount  of  the  freight  ?     Can  it  be  said,  that,  if 
a  valuable  ship  has  a  small  freight  on  board,  and  sustains  sea-damage 
which  is  capable  of  being  repaired  at  an  expense  not  exceeding  10  per 
cent,  on  her  value,  the  freight  is  to  be  said  to  be  totally  lost,  because 
the  cost  of  repairing  the  ship  exceeds  the  value  of  the  freight  ?     We 
are  asked, — Would  any  man  in  his  senses  spend  10002.  upon  the  repairs 
of  a  ship  for  the  mere  purpose  of  earning  5002.  freight  ?     To  this,  I 
answer,  certainly  not.     But  this  is  not  the  true  question.     If,  by 
expending  10002.  upon  the  repairs,  he  gets,  not  only  5002.  freight,  but 
also  a  ship  worth  30002.,  who  will  for  a  moment  question  the  prudence 
of  the  outlay  ?     Besides,  the  underwriter  has  nothing  whatever  to  do 
with  the  amount  of  freight,  when  considering  whether  or  not  there  has 
been  a  total  loss  by  perils  of  the  sea.     The  two  questions  are  wholly 
distinct.     The  underwriter  undertakes  to  indemnify  the  owner  against 
a  loss  of  freight  by  perils  of  the  sea.     The  law  has  fixed  the  meaning 
*inQ1  ^^  ^^^  warranty  against  sea-damage  in  such  "^distinct  terms, 
-'  that,  for  many  years,  every  contract  of  insurance  has  been 
made  with  reference  to  the  known  and  recognised  principle,  that  a  ship 
is  prevented  from  performing  her  voyage,  and  consequently  from  earn- 
ing freight,  when  she  has  sustained  damage  which  can  only  be  repaired 
at  an  expense  which  no  prudent  owner  uninsured  would  incur ;  and  that 
is  when  the  outlay  will  exceed  that  which  he  will  get  by  it,  viz.,  when 
the  ship,  after  the  repairs  are  executed,  will  not  be  worth  the  sum 
which  has  been  expended  upon  her.     The  ship  is  prevented  from  earn- 
^  ing  freight,  when  she  is  by  a  peril  of  the  sea  damaged  to  that  extent. 
The  amount  of  freight,  therefore,  forms  no  fair  ingredient  in  the  inquiry. 
The  question  was  left  to  the  jury  in  terms  sufiiciently  explicit  to  avoid 
the  possibility  of  doubt  or  mistake.     They  were  told — You  have  before 
you  the  evidence  on  the  part  of  the  plaintiffs,  of  what  would  have  been 
the  cost  of  the  repairs  which  would  have  been  necessary  to  enable  the 
ship  to  pursue  the  voyage ;  and  you  have  the  evidence,  unopposed,  of 
the  defendants,  as  to  what  was  the  value  of  the  ship ;  and,  looking  at 
the  ship  in  the  condition  shown  by  the  plaintiffs'  evidence,  do  you 
bclievp  that  she  could  have  been  repaired  so  as  to  earn  this  freight,  at 
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an  expeniiture  less  than  her  value, — ^in  other  words,  at  an  expense 
vhich  a  prudent  owner  uninsured  would  incur  ?  The  jury  say  that  she 
might.  What  possible  ground  is  there  to  object  to  the  way  in  which 
the  case  was  put  to  the  jury,  unless  it  is  to  be  said  hereafter,  that  the 
underwriter's  liability  is  to  be  subjected  to  a  new  test,  viz.,  whether  the 
ship  has  sustained  damage,  by  a  peril  of  the  sea,  to  an  extent  equal  to 
or  exceeding  the  value,  not  of  the  ship,  but  of  the  freight  7  That  is 
a  test  which  has  never  yet  been  applied :  it  is  one  which  is  entirely 
unknown  to  the  law,  and  is  equally  devoid  of  principle  as  it  is  of 
authority.  The  underwriter  engages  that  '^the  ship  shall  not,  by  r^c-ti  a 
perils  of  the  sea,  be  disabled  from  performing  the  voyage :  he  ^ 
does  not  consider  whether  she  may  meet  with  some  accident  which  may 
entail  upon  her  owner  an  expenditure  exceeding  the  amount  of  freight, 
— which  may  be  great  or  small,  but  of  which  he  knows  nothing.  It 
seems  to  me  that  the  conclusion  the  jury  came  to  was  correct.  It  is 
clear  there  was  no  total  loss  of  the  ship.  The  rule  must,  therefore,  be 
discharged.  Rule  discharged. 


Id  an  action  on  a  policy  on  freight,  it  ap-  liablo  for  freight  insured,  if  the  matter  haa  lost 

p-ared  that  the  yesscl  was  obliged  to  put  into  the  freight  by  hia  own  act  in  unwarrantably 

a  pnrt  from  necessity,  and  to  take  ont  tho  cargo  giving  up  the  voyage :  Claris  r.  Maaaachusctta 

f>ir  the  parpoao  of  repairing  the  ship ;  the  cargo  Ina.  Co.,  2  Pickering,  101.     Part  of  a  ahip'a 

was  found  greatly  deteriorated,  and  in  a  atate  cargo  waa  dcatroyed,  and  tho  ahip  waa  injured; 

cot  fit  to  be  re-shipped,  and  waa  accordingly  the  maater  returned  to  the  port  of  departure, 

^Id.    The  veaael  waa,  however,  repaired  so  aa  and  reatored  the  sound  part  of  the  cargo  to  tho 

to  b«  able  to  prosecute  her  voyage.    Hold  that  ahipper,  aa  it  could  not  be  forwarded  at  a  lower 

the  iufured  could  not  recover  for  a  loaa  of  the  rate  of  freight;  and  it  waa  held  that  the  inaurer 

freight,  ai>  the  aubject  atill  remained  in  apecie,  of  the  freight  waa  liable  for  the  loaa  of  freight 

though  damaged :  Saltera  v.  Ocean  Ina.  Co.,  14  on  the  part  of  the  cargo  destroyed  alone :  M'Qaw 

Johna.  133 ;  12  Johns.  107.    The  inaurer  la  not  v.  The  Ocean  Ina.  Co.,  23  Pickering,  405. 


FRANCES   STERRY,  Executrix  of  WASET  STERRY,  deceased, 

V.  CLIFTON.    Jan.  16. 

A.,  aa  attorney,  holding  the  officea  ^f  clerk  of  the  peace,  clerk  to  the  magiatratea,  clerk  to  the 
commiisionera  of  land  and  aaaeaaed  taxea,  clerk  to  the  commiaaionors  of  aewera,  clerk  to  tho 
depatj-Iientenanta,  steward  of  certain  manors,  coroner  for  a  liberty,  secretary  to  a  conserva- 
tive asaociation,  and  aecretary  to  a  polling  diatrict  aaaociation, — entered  into  articlea  of  part- 
nership with  B.,  by  which, — after  reciting  that  A.  carried  on  the  buaineaa  of  an  attorney  at, 
Ac,  and  held  many  offices,  clerkships,  and  stewardships  of  manors,  and  that  it  had  been  agreed 
that  B.  abottld  enter  into  partnership  with  A.  "  in  the  said  buaineaa,  and  in  the  emolumenta  of 
the  said  officea,  olerkshipa,  and  atewardahips,"  upon  the  terma  thereinafter  expresaed, — it  waa 
agreed  that  they  ahould  enter  into  partnership  for  twenty  years,  and  that  "  all  the  profits  and 
emoloments  arising  from  the  said  offices,  clerkships,  and  stewardahipa,  held  by  A.,  as  alao  all 
nieh  offices,  clerkahips,  and  atewardahipa  aa  ahould  be  held  by  either  of  them  the  aaid  A.  and 
S.  during  the  partnership,  should  be  considered  aa  partnerahip  property,  and  be  diatributablo 
aeeordingly :"  and  the  articlea  contained  thia  ftirther  proviaion — "  that,  if  A.  ahould  die  during 
the  term,  tben,  if,  and  doring  snoh  period  or  periods  as,  it  shonld  happen  that  no  son  of  A 
ahould  be  a  partner  in  the  said  bnainess,  B.  choold  ba  interested  in  one  moiety  of  (Aa  •aui 
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partnerthip  btuinea^,  and  the  execaton  or  ftdministraton  of  A.  shoald  be  entitled  to  the  profits 
of  the  remaining  moiety  thereof ^  to  be  applied  by  them  as  part  of  his  personal  estate : — 

Held,  that  the  contract  was  not  void,  as  being  a  contract  for  the  sale  of  an  office,  either  within 
the  5  A  6  Ed.  6,  c.  16,  or  within  the  49  G.  8,  e.  126. 

And  that  the  latter  clause  was  no  violation  of  the  22  O.  2,  e.  46,  s.  11. 

The  following  case  was,  by  order  of  Vice-Chancellor  Knight  Bruce, 
sent  for  the  opinion  of  this  court : — The  plaintiff,  Frances  Sterry,  is 
^----.  the  widow  and  sole  *executrix  of  Wasey  Sterry,  gentleman, 
^  deceased,  who  had,  for  many  years  previous  to  and  at  the  time 
of  the  making  and  entering  into  the  articles  of  partnership  hereinafter 
set  out,  carried  on  the  business  of  an  attorney  and  solicitor,  at  Rom- 
ford, in  the  county  of  Essex,  and  who,  during  that  time,  held  many 
lucrative  offices  and  appaintments,  that  is  to  say,-— clerk  of  the  peace 
for  the  liberty  of  Havering-atte-Bower,  in  the  county  of  Essex, — clerk 
to  the  commissioners  of  land  and  assessed-taxes  for  the  same  liberty, — 
clerk  to  the  commissioners  of  sewers  for  the  levels  of  Havering,— clerk 
to  the  magistrates  for  the  half-hundred  of  Beacontree  (Ilford  division), 
in  the  same  county, — clerk  to  the  commissioners  of  land  and  assessed- 
taxes  for  the  same  half-hundred, — clerk  to  the  deputy-lieutenants  of 
the  subdivision  of  Ilford,  in  the  same  county, — steward  of  the  manors 
of  Barking,  Cockermouth,  &c.,  in  the  same  county, — coroner  for  the 
said  liberty  of  Havering-atte-Bower, — secretary  to  the  Essex  con- 
servative association, — and  secretary  to  the  Romford  polling-district 
association. 

In  1841,  the  said  Wasey  Sterry  being  willing  to  admit  the  defend- 
ant into  partnership  with  him  in  his  said  business,  a  partnership  was 
formed  between  them,  upon  the  terms  contained  in  the  following  articles 
of  partnership,  under  seal,  duly  executed  by  both  parties : — 

"  Articles  of  agreement,  made,  on,  &c.,  between  Wasey  Sterry,  of, 
&c.,  and  William  Henry  Clifton,  of,  &c. :  Whereas  the  said  Wasey 
Sterry  hath  for  many  years  carried  on  the  business  of  an  attorney  and 
solicitor,  and  still  carries  on  the  same,  at  his  offices  at  Romford,  in  the 
said  county,  &c. ;  and  he  holds  many  offices,  clerkships,  and  steward- 
ships of  manors :  And  whereas  it  has  been  agreed  between  the  said 
*1 1 21  ^^^®y  Sterry  and  the  said  William  Henry  Clifton,  that  he  the 
-*  *said  William  Henry  Clifton  shall  *enter  into  partnership  with 
the  said  Wasey  Sterry,  in  the  said  business,  and  in  the  emoluments  of 
the  said  offices,  clerkships,  and  stewardships,  upon  the  terms  herein- 
after expressed :  Now,  these  presents  witness,  and  it  is  hereby  agreed 
and  declared  by  and  between  the  said  Wasey  Sterry  and  the  said  Wil- 
liam Henry  Clifton,  that  they  shall  enter  into  such  partnership  on  the 
day  of  the  date  of  these  presents,  under  the  firm  or  style  of  Sterry  & 
Clifton,  and  that  such  partnership  shall  continue  for  twenty  years  from 
that  time,  subject  to  the  provisions  hereinafter  contained ;  and,  further, 
that  all  the  profits  and  emoluments  arising  from  the  said  offices,  clerk- 
ships, and  stewardships,  held  by  the  said  Wasey  Sf;erry  as  aforesaid, 
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and  also  all  such  offices,  clerkships,  and  stewardships  as  shall  be  held 
by  either  of  them,  the  said  Wasey  Sterry  and  William  Henry  Clifton, 
daring  the  said  partnership,  shall  be  considered  as  partnership  property, 
and  be  distributed  accordingly ;  and,  further,  that  the  said  partnership 
shall  be  carried  on  at  the  present  offices  at  Romford ;  and  that,  during 
the  said  partnership,  the  said  William  Henry  Clifton  shall  reside  at 
Romford,  or  within  four  miles  thereof,  and  the  said  Wasey  Sterry  shall 
reside  at  Upminster,  or  within  four  miles  of  Romford ;  with  liberty, 
nevertheless,  for  the  said  Wasey  Sterry  to  be  absent  altogether  from 
the  said  business  and  such  residence,  for  any  period  or  periods  he  may 
think  necessary,  in  each  year,  but,  in  addition  thereto,  to  take  occa- 
sional holidays.  [It  was  then  provided  that  Sterry  should  have  three- 
fifths,  and  Clifton  two-fifths,  of  the  partnership  and  profits ;  and  that 
Sterry 's  sons  should  be  introduced  as  partners,  upon  certain  terms. 
The  articles  then  proceeded  as  follows :] — That,  in  the  event  of  the 
retirement  of  Wasey  Sterry  from  the  partnership,  and  also  in  the 
event  of  the  said  Wasey  Sterry 's  death,  and  of  all  or  *any  of  r^-i-io 
bis  sons  being  taken  into  partnership  by  the  said  William  Henry  ^ 
Clifton,  without  having  been  appointed  a  partner  or  partners  by  the 
said  Wasey  Sterry,  then,  and  in  either  of  such  cases,  if  and  whilst  two 
or  more  of  the  said  sons  shall  be  partners  in  the  said  business,  the  said 
William  Henry  Clifton  shall  continue  to  be  interested  in  two-fifth  parts 
thereof;  but,  if  and  whilst  one  of  the  said  sons  only  shall  be  a  partner, 
the  said  William  Henry  Clifton  and  such  one  shall  be  interested  in 
the  said  partnership  business,  in  equal  shares :  and  that,  «^  if  the  said 
Wa%ey  Sterry  shall  die  during  the  said  partnership  term  of  twenty 
years,  then,  if,  and  during  such  period  or  periods  as,  it  shall  happen 
that  no  son  of  the  said  Wasey  Sterry  shall  be  a  partner  in  the  said 
business,  the  said  William  Henry  Clifton  shall  be  interested  in  one 
moiety  of  the  said  partnership  business,  and  the  executors  or  adminis- 
trcUors  of  the  said  Wasey  Sterry  shall  be  entitled  to  the  profits  of  the 
remaining  moiety  thereof,  to  be  applied  by  them  as  part  of  his  personal 
ettate.    In  witness,"  &c. 

Prom  the  day  of  the  date  of  the  above  articles  of  partnership,  up  to 
and  at  the  time  of  the  death  of  the  said  Wasey  Sterry,  the  said  Wasey 
Sterry  and  the  defendant  continued  in  partnership  together,  on  the 
above  terms. 

The  said  Wasey  Sterry  died  on  the  15th  of  July,  1842,  having  pre- 
viously duly  made  and  published  his  last  will  and  testament  in  writing, 
and  thereby  appointed  the  plaintiff,  Frances  Sterry,  sole  executrix 
thereof,  who  afterwards  duly  proved  the  same. 

The  questions  for  the  opinion  of  the  court  are, — first,  whether  the 
Bald  articles  of  partnership  are  or  are  not  void  in  law, — secondly,  if  not, 
Tvhether  the  particular  clause  or  provision  in  such  articles,  beginning 
vrith  the  words  ^<  If  the  said  Wasey  Sterry  shall  die,  during  the  part-  . 
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n.'i^in  nership  term  of  twenty  years,"  and  *ending  with  the  words  "aa 
-*  part  of  his  personal  estate,"  is  or  is  not  void  in  law. 
Peacock  (with  whom  was  Channell^  Serjt.),  for  the  plaintiff. — There  is 
no  pretence  for  saying  that  the  deed,  or  any  portion  of  it,  is  void.  When 
the  parties  were  before  Vice-Chancellor  Knight  Bruce,  it  was  insisted, 
on  the  part  of  the  defendant,  that  the  clause  referred  to  in  the  second 
question  was  rendered  illegal  by  the  11th  section  of  the  22  G.  2,  c. 
46,  (a)  its  effect  being  that  Clifton  should  allow  his  name  to  be  used  for 
the  benefit  of  unqualified  persons,  viz.,  the  executors  or  administrators 
of  Wascy  Sterry.     The  Vice-Chancellor  intimated  an  opinion  that  the 

*1 1  ^1  ^®®^  ^^^  °^^  ^"^'^  within  *the  act  of  parliament,  but  gave  the 
•^  parties  an  opportunity  to  raise  the  question  before  a  court  of  law. 
Two  cases  have  been  decided  upon  this  statute. — Tench  v.  Robarts,  6 
Madd.  145  (a),  and  Candler  v.  Candler,  6  Madd.  141.(i)  In  the  for* 
mcr,  the  agreement  was,  to  allow  an  unqualified  person,  viz.,  the  defend* 
ant's  clerk,  a  share  of  the  profits  of  the  business,  in  lieu  of  a  salary ; 
and  this  was  held  to  constitute  a  partnership,  and  therefore  to  be  within 
the  statute.  But,  in  Candler  v.  Candler,  where  an  attorney  had  died, 
and  bequeathed  all  his  property  to  his  widow  and  his  eldest  son,  for  the 
mixed  consideration  of  the  goodwill  of  the  business,  the  advancement 
of  money  for  carrying  it  on,  and  family  affection,  entered  into  an 
agreement  with  his  mother  to  continue  the  business,  and  to  account  to 
her  for  a  moiety  of  the  profits  during  the  minority  of  his  younger 
brothers  and  sisters, — this  arrangement  was  held  to  be  not  contrary  to 
the  policy  of  the  statute.  The  Vice-Chancellor  (Sir  John  Leach)  thero 
says :  <«  It  appears  by  the  preamble  to  this  clause,(c)  that  the  mischief 
which  the  legislature  had  in  view,  was,  that  unqualified  persons,  by  the 
assistance  or  connivance  of  regular  attorneys,  were  enabled  to  act  and 
practise  as  attorneys,  to  the  prejudice  of  His  Majesty's  subjects,  and 
the  scandal  of  the  profession.     When,  therefore,  it  is  provided  that  an 

(a)  That  section  recited  that  "whereas  dirers  persons  who  are  not  examined,  sworn,  or 
admitted  to  act  as  attorneys  or  solicitors  in  any  court  of  law  or  equity,  do,  in  conjunction  with, 
or  by  the  assistance  or  connivance  of  certain  sworn  attorneys  and  solicitors,  and  by  rarious 
subtle  contrivances,  intrude  themselves  into,  and  act  and  practise  in,  the  office  and  business  of 
attorneys  and  solicitors,  to  the  great  prejudice  and  loss  of  many  of  His  Mi^esty's  subjects,  and 
the  scandal  of  the  profession  of  the  law,"  and  enacted,  '*  that,  if  any  sworn  attorney  or  solicitor 
shall  act  as  agent  for  any  person  or  persons  not  duly  qualified  to  act  as  on  attorney  or  solicitor 
as  aforesaid,  or  permit  or  suffer  his  name  to  be  any  ways  made  use  of  upon  the  aeeowtit,  or /or  the 
profit,  of  any  unqalifled  person  or  persons,  or  send  any  process  to  such  anqualified  person  or 
persons,  thereby  to  enable  him  or  them  to  appear,  act,  or  practise  in  any  respect  as  an  attorney 
or  solicitor,  knowing  him  not  to  be  duly  qualified  as  aforesaid,  and  complaint  shall  be  made 
thereof  in  a  summary  way  to  the  court  from  whence  any  such  process  did  issue,  and  proof  made 
thereof,  upon  oath,  to  the  satisfaction  of  the  conrt,  that  such  sworn  attorney  or  solicitor  hath 
offended  therein  as  aforesaid ;  then  and  in  such  case  every  saeh  attorney  or  solicitor  so  offending 
shall  be  struck  off  the  roll,  and  for  ever  after  disabled  from  practising  as  an  attorney  or  solicitor; 
and,  in  that  case,  and  upon  such  complaint  and  proof  made  as  aforesaid,  it  shall  and  may  .o 
lawful  to  and  for  the  said  coart  to  commit  such  nnqualiiled  person  so  acting  or  practising  m 
aforesaid,  to  the  prison  of  the  said  court,  for  any  time  not  exceeding  one  year." 

(b)  S.  C.  upon  motion  to  dissolve  the  injunction,  Jacob,  225. 
(e)  22  G.  2,  c.  46,  s.  11. 
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attorney  shall  not  permit  or  suffer  his  name  to  be  in  any  way  made  use 
of  upon  the  account  or  for  the  profit  of  any  unqualified  person,  the 
plain  purpose  is,  that  he  shall  not  by  any  shift  or  contrivance  enabU 
an  unqualified  person  to  act  or  practise  in  his  name.  The  deed  in  ques- 
tion does  not  enable  any  unqualified  person  in  any  manner  to  act  or 
practise  as  an  attorney.  It  is  simply  a  grant  of  a  moiety  of  the  profits 
made  by  the  sole  acting  of  the  ^attorney  himself  during  a  certain  p^^  ^  ^ 
period,  for  the  mixed  consideration  of  the  goodwill  of  the  busi-  ^ 
ness,  the  adrance  of  money,  and  family  affection,  and  is  neither  within 
the  mischief  nor  the  words  of  the  statute.  In  the  case  of  Tench  t;. 
Boberts,  which  was  before  me,  on  demurrer,  on  the  18th  of  May,  1819, 
the  plaintiff,  who  was  not  an  attorney,  but  described  himself  as  a  writer, 
entered  into  an  agreement  with  the  defendant,  who  was  an  attorney,  to 
become  an  assistant  to  him  in  his  business,  on  condition  that  he  received 
one-third  of  the  profits,  in  lien  of  salary,  but  not  to  be  considered  as  a 
partner :  I  held,  that,  in  point  of  law,  this  was  a  partnership,  and  that, 
by  the  necessary  effect  of  this  agreement.  Tench,  an  unqualified  person, 
was  enabled  to  act  or  practise  as  an  attorney,  and  to  use  the  name  of 
Roberts  upon  his  account,  and  for  his  profit.''  In  Bunn  v.  Guy,  4  East, 
190,  a  contract  entered  into  by  a  practising  attorney,  to  relinquish  his 
business,  and  recommend  his  clients  to  two  other  attorneys,  for  a  valu- 
able consideration,  and  that  he  would  not  himself  practise  in  such  busi- 
ness within  certain  limits,  and  would  permit  them  to  make  use  of  his 
name  in  their  firm  for  a  certain  time,  but  without  his  interference,  &c., 
was  held  to  be  valid  in  law.  The  notaries'  act,  41  G.  3,  c.  79,  s.  10,(a) 
^makes  express  provision  for  allowances  to  widows  and  children  ^^^  ^  - 
of  deceased  partners; (6)  this  was  necessary,  the  language  of  ^ 
the  two  acts  being  essentially  different.  Jackson  and  Wood  in  re,  1 
B.  4  C.  270  (E.  C.  L.  R.  vol.  8),(<?)  and  Williams  v.  Jones,  6  B. 
k  C.  108  (E.  0.  L.  R.  vol.  11),  7  D.  A;  R.  548  (E.  0.  L.  R.  vol.  16), 
which  were  cited  in  equity,  are  distinguishable  upon  the  same  ground 
as  Tench  v.  Roberts,  viz.,  that,  in  both,  the  agreement  was,  that  the 
attorney's  name  should  be  used  for  the  profit  of  an  unqualified  person. 
WilUi  (with  whom  were  Oawling  and  Joliffe\  for  the  defendant. — The 
articles  of  partnership  in  this  case  are  illegal  and  void,  upon  two  grounds, 
— ^first,  that  they  relate  to  an  illegal  sale  of  an  office  within  the  5  &  6 

(a)  Which  enacts  "that,  if  any  pnblio  notary  shall  act  as  sach^  or  permit  or  saffer  hi*  name  to 
ht  io  any  manner  u»ed,  for  or  on  acconnty  or  for  the  profit  and  benefit,  of  any  person  or  persons 
sot  entitled  to  act  as  a  publio  notary,  and  complaint  shall  be  made  in  a  snmmary  way  to  the 
CDcrt  of  faculties  wherein  he  bath  been  admitted  and  enrolled,  upon  oath,  to  the  satisfaction  of 
the  said  court,  that  snch  notary  hath  offended  therein  as  aforesaid,  then,  and  in  such  case,  erery 
nch  notary  so  offending  shall  be  stmck  off  the  roll  of  faculties,  and  be  for  ever  after  disabled 
fron  practising  as  a  public  notary,  or  doing  any  notarial  act, — save  and  except  as  io  any  allow- 
uee  or  allowances,  sum  or  sums  of  money  that  are  or  shall  be  agreed  to  be  made  or  paid  to  the 
widows  or  children  of  any  deceased  publio  notary  or  notaries,  by  any  surviving  partner  or  part- 
■«n  of  smch  deceased  notary  or  notaries." 

(6)  See  Lord  Elook's  remarks  upon  this  provision,  Jacob,  232. 

(e)  And  see  2  Stark.  N.  P.  C.  443  (B.  C.  L.  R.  voL  3). 

VOL.  IX. — ^7 
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Ed.  6,  c.  16,  88.  2,  3,  and  the  49  G.  8,  c.  126,  ss.  1,  8,— secondly,  that 
the  last  clause  is  in  express  contravention  of  the  statute  22  G.  2,  c. 
46,  8.  11. 

1.  By  the  first  of  these  statutes,  it  is, — "for  the  avoiding  of  cor- 
ruption which  may  hereafter  happen  to  be  in  the  officers  and  ministers 
in  those  courts,  places,  or  rooms,  wherein  there  is  requisite  to  be  had 
the  true  administration  of  justice  or  services  of  trust,  and  to  the  intent 
that  persons  worthy  and  meet  to  be  advanced  to  the  place  where  justice 
is  to  be  ministered,  or  any  service  of  trust  executed,  should  hereafter 
be  preferred  to  the  same,  and  no  other,  "^-enacted,  "  that  if  any  person 
or  persons  at  any  time  hereafter  bargain  or  sell  any  office  or  offices,  or 
deputation  of  any  office  or  offices,  or  any  part  or  parcel  of  any  of  them, 
or  receive,  have,  or  take  any  money,  fee,  reward,  or  any  other  profit, 
directly  or  indirectly,  or  take  any  promise,  agreement,  covenant,  bond, 
or  any  assurance  to  receive  or  have  any  money,  fee,  reward,  or  other 
1^-1 -I  a-^  profit,  directly  or  indirectly,  for  any  office  or  offices,  or  for  the 
-^  '^'deputation  of  any  office  or  offices,  or  any  part  of  them,  or  to  the 
intent  that  any  person  should  have,  exercise,  or  enjoy  any  office  or 
offices,  or  the  deputation  of  any  office  or  offices,  or  any  part  of  any 
of  them,  which  office  or  offices,  or  any  part  or  parcel  of  them,  shall 
in  anywise  touch  or  concern  the  administration  or  execution  of  jus- 
ticcy  or  the  receipt,  controlment,  or  payment  of  any  of  the  King's 
Highness's  treasure,  money,  rent,  revenue,  account,  aulnage,  auditor - 
ship,  or  surveying  of  any  of  the  King's  Majesty's  honours,  castles, 
manors,  lands,  tenements,  woods,  or   hereditaments,  or   any  of  the 
King's  Majesty's  customs,  or  any  other  administration  or  necessary 
attendance  to  be  had,  done,  or  executed,  in  any  of  the  King's  Majesty's 
custom-house  or  houses,  or  the  keeping  of  any  of  the  King's  Majesty's 
towns,  castles,  or  fortresses,  being  used,  occupied,  or  appointed  for 
a  place  of  strength  and  defence,  or  which  shall  concern  or  touch  any 
clerkship  to  be  occupied  in  any  manner  of  court  of  record  wherein  justice 
is  to  be  ministered, — that  then  all  and  every  such  person  and  persons 
that  shall  so  bargain  or  sell  any  of  the  said  office  or  offices,  deputation 
or  deputations,  or  that  shall  take  any  money,  fee,  reward,  or  profit  for 
any  of  the  said  office  or  offices,  deputation  or  deputations  of  any  of  the 
■said  offices,  or  any  part  of  any  of  them,  or  that  shall  take  any  promise, 
covenant,  bond,  or  assurance  for  any  money,  reward,  or  profit,  to   be 
given  for  any  of  the  said  office  or  offices,  deputation  or  deputations 
of  any  of  the  said  office  or  offices,  or  any  part  of  any  of  them,  shall 
not  only  lose  and  forfeit  all  his  and  their  right,  interest,  and  estate 
which   such   person  or   persons   shall  then   have,  of,  in,  or   to  any 
of  the   said   office  or  offices,  deputation  or  deputations,  or  any  part 
of  any  of  them,  or  of,  in,  or  to  the  gift  or  nomination  of  any  of  the 
said  office  or  offices,  deputation  or  deputations,  for  the  which  office 
or  offices,  or  foi    the   deputation  or  deputations  of  which  office    or 
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♦offices,  or  for  any  part  of  any  of  them,  any  such  persons  or  per-  r-^^^f^ 
sons  shall  so  make  any  bargain  or  sale,  or  take  or  receive  any  ^ 
sum  of  money,  fee,  reward,  or  profit,  or  any  promise,  covenant,  or  assur- 
ance to  have  or  receive  any  fee,  reward,  money,  or  profit ;  but  also  that 
all  and  every  such  person  or  persons  that  shall  give  or  pny  any  sum  of 
money,  reward,  or  fee,  or  shall  make  any  promise,  agreement,  bond,  or 
tssnrance  for  any  of  the  said  ofiices,  or  for  the  deputation  or  deputations 
of  any  of  the  said  office  or  offices,  or  any  part  of  any  of  them,  shall, 
immediately  by  and  upon  the  same  fee,  money,  or  reward  given  or  paid, 
or  upon  any  such  promise,  covenant,  bond,  or  agreement  had  or  made 
for  any  fee,  sum  of  money,  or  reward  to  be  paid  as  is  aforesaid,  be  ad- 
judged a  disabled  person  in  law,  to  all  intents  and  purposes,  to  have, 
occupy,  or  enjoy  the  said  office  or  offices,  deputation  or  deputations,  or 
any  part  of  any  of  them,  for  the  which  such  person  or  persons  shall  so 
give  or  pay  any  sum  of  money,  fee,  or  reward,  or  make  any  promise, 
covenant,  bond,  or  other  assurance  to  give  or  pay  any  sum  of  money, 
fee,  or  reward."  The  1st  section  of  the  49  G.  3,  c.  126,  extends  the 
provisions  of  the  former  act  to  ^'all  offices  in  the  gift  of  the  crown,  or 
of  any  office  appointed  by  the  crown,  and  all  commissions,  civile  naval, 
or  military,  and  to  all  places  and  employments,  and  to  all  deputations 
to  any  such  offices,  or  commissions,  places,  or  employments  in  the  res- 
pective departments  or  offices,  or  under  the  appointment  or  superinten- 
dence and  control  of  the  lord  high  treasurer  or  commissioners  of  the 
treasury,  the  secretary  of  state,  the  lords  commissioners  for  executing 
the  office  of  lord  high  admiral,  the  master-general  and  principal  officers 
of  His  Majesty's  ordnance,  the  commander-in-chief,  the  secretary  at 
war,  the  paymaster-general  of  His  Majesty's  forces,  the  commissioners 
for  the  affairs  of  India,  the  commissioners  of  the  excise,  the  treasurer 
of  the  navy,  *tho  commissioners  of  the  navy,  the  commissioners  p^^  ^/v 
for  victualling,  the  commissioners  of  transports,  the  commissary- 
general,  the  storekeeper-general,  and  also  the  principal  officers  of  any 
other  public  department  or  office  of  His  Majesty's  government  in  any 
part  of  the  United  Kingdom,  or  in  any.  of  His  Majesty's  dominions, 
colonies,  or  plantations  which  now  belong  or  may  hereafter  belong  to 
His  Majesty ;  and  also  to  all  offices,  commissions,  places,  and  employ 
ments  belonging  to,  or  under  the  appointment  or  control  of  the  united 
company  of  merchants  of  England  trading  to  the  East  Indies."  And 
the  3d  section  enacts,  *^  that,  if  any  person  or  persons  shall  sell  or  bar- 
gain for  the  sale  of,  or  receive,  have,  or  take  any  money,  fee,  gratuity, 
loan  of  money,  reward,  or  profit,  directly  or  indirectly,  or  any  promise, 
agreement,  covenant,  contract,  bond,  or  assurance,  or  shall,  by  any  way, 
device,  or  means,  contract  or  agree  to  receive  or  have  any  money,  fee, 
gratuity,  loan  of  money,  reward,  or  profit,  directly  or  indirectly,  and 
also  if  any  person  or  persons  shall  purchase,  or  bargain  for  the  purchase 
of,  or  give  or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward,  or 
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profit,  or  make  or  enter  into  any  promise,  agreement,  covenant,  contract., 
bond,  or  assurance  to  give  or  pay  any  money,  fee,  gratuity,  loan  of 
money,  reward,  or  profit,  or  shall,  by  any  way,  means,  or  device,  con- 
tract or  agree  to  give  or  pay  any  money,  fee,  gratuity,  loan  of  money, 
reward,  or  profit,  directly  or  indirectly,  for  any  office,  commission,  place, 
or  employment  specified  or  described  in  the  said  recited  act  or  this  act, 
or  within  the  true  intent  or  meaning  of  the  said  act,  or  this  act,  or 
for  any  deputation  thereto,  or  for  any  part,  parcel,  or  participation 
of  the  profits  thereof ^  or  for  any  appointment  or  nomination  thereto, 
or  resignation  thereof,  or  for  the  consent  or  consents,  or  voice  or 
voices  of  any  person  or  persons  to  any  such  appointment,  nomination, 
*l9n  *^'  resignation, — then  and  in  every  such  case,  every  such  per- 
^  son,  and  also  every  person  who  shall  wilfully  and  knowingly  aid, 
abet,  or  assist  such  person  therein,  shall  be  deemed  and  adjudged  guilty 
of  a  misdemeanor."     The  articles  of  partnership  in  this  case  recite  thai 
Sterry  carried  on  the  business  of  an  attorney,  and  held  many  offices, 
clerkships,  and  stewardships  of  manors,  and  that  it  had  been  agreed 
between  him  and  Clifton  that  the  latter  should  enter  into  partnership 
with  him  in  the  said  business,  and  in  the  emoluments  of  the  said  offices, 
clerkships,  and  stewardships ;  and  the  case  enumerates  the  offices  and 
stewardships  to  which  the  agreement  has  reference.     If  any  one  of  the 
offices  so  enumerated  be  within  the  statutes,  the  agreement  is  one  which 
cannot  be  carried  into  efiect.    Now,  the  office  of  clerk  of  the  peace,  of 
clerk  to  the  commissioners  of  land  and  assessed-taxes,  of  clerk  to  the 
commissioners  of  sewers,  and  of  clerk  to  the  magistrates,  are  all  offices 
which  <^  touch  or  concern  the  administration  or  execution  of  justice." 
In  Hopkins  v.  Prescott,  4  M.  Gr.  k  S.  578  (E.  C.  L.  R.  vol.  56),  an 
agreement  whereby, — after  reciting  that  A.  had  carried  on  the  business 
of  a  law-stationer  at  G.,  and  also  had  been  sulhdiatributor  of  stamps, 
collector  of  assessed-taxes^  &c.,  there,  and  that  he  had  agreed  with  B.  for 
the  sale  of  the  said  business,  and  of  all  his  goodwill  and  interest  therein, 
to  him,  for  the  sum  of  800Z., — ^A.,  in  consideration  of  the  said  sum  of 
8002.,  agreed  to  sell,  and  B.  agreed  to  purchase,  the  said  business  of  a 
law-stationer  at  G.,  and  whereby  it  was  further  agreed  that  A.  should 
not  at  any  time  after  the  1st  of  March  then  next,  carry  on  the  business 
of  a  law-stationer  at  G.,  or  within  ten  miles  thereof,  or  collect  any  of 
the  assessed-taxes^  &c.,  but  would  use  his  utmost  endeavours  to  introduce 
^.  ^^^  B.  to  the  said  business  and  offices ; — was  *held  to  be  illegal  and 
'^'^^  void,  as  being  a  contract  for  the  sale  of  an  office,  within  the  5  & 
6  Ed.  6,  c.  16,  and  also  within  the  49  G.  8,  o.  126.     Wilde,  G.  J., 
there  says :  "  The  subject-matter  of  the  agreement,  in  addition  to  the 
sale  of  the  business  of  a  law-stationer,  is,  that  the  plaintiff  will,  for 
certain  reward,  resign  the  offices  of  collector  of  assessed-taxes  and  sub- 
distributor of  stamps,  and  use  his  best  endeavours  to  procure  the 
defendant  to  be  appointed  to  those  offices.    The  question  is,  whether 
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these  are  offices  within  the  statute  5  &  6  Ed.  6,  c.  16.     It  is  said  that 
the  court  cannot  take  notice  of  the  office  of  <  collector  of  assessed- 
taxes.'    He  is,  however,  an  officer  appointed,  under  certain  acts  of  par- 
liament, of  which  we  must  take  notice,  to  an  office  connected  with  the 
receipt  of  the  revenue.     The  office  of  sub-distributor  of  stamps,  like- 
wise, is  an  office  of  the  same  description.     Both  are  within  the  5  &  6 
Ed.  6,  c.  16,  the  3d  section  of  which  avoids  all  contracts  for  the 
sale  or  purchase  of  the  several  offices  mentioned  in  the  2d  section. 
We  need  not,  therefore,  look  beyond  the  provisions  of  that  statute, 
to  see  that  the  contract  declared  on  in  this  case  cannot  be  made  the 
foundation  of  an  action.     The  49  6.  8,  c.  126,  s.  3,  however,  carries 
the  matter  still  further,  by  making  the  transactions  prohibited  by  the 
statate  of  Edward,  misdemeanors.     The  effect  of  both  statutes,  is, 
that  this  agreement  is  utterly  void.*'     [Williams,  J. — The  statute 
5k  6  Ed.  6,  c.  16,  contemplates  that  the  person  who  pays  the  money 
is  to  enjoy  the  office,  or  part  of  it.]     Dr.  Trevor's  case,  12  Co.  Rep. 
78  (a),  shows  that  a  large  and  liberal  construction  is  to  be  given  to 
the  statute,  to  suppress  the  mischief  which  it  was  designed  to  remedy. 
In  Palmer  v.  Bate,  2  B.  &  B.  673  (E.  C.  L.  R.  vol.  6),  6  J.  B.  Moore, 
23  (E.  G.  L.  R.  vol.  17),  the  office  of  clerk  of  the  peace  was  held  to 
*be  within  the  statute  5  &  6  Ed.  6,  c.  16.     The  office  of  clerk  r^c-ioQ 
to  the  commissioners  of  sewers, — who  are  a  court  bf  record,(a) —  ^ 
is  equally  within  the  statute.     So  also  is  that  of  clerk  to  the  magis- 
trates :  it  is  clearly  an  office  connected  with  the  administration  of  jus- 
tice ;  its  nature  is  discussed  in  Ex  parte  Sandys,  4  B.  &  Ad.  863  (E.  G. 
L.  R.  vol.  24) ;  and  it  is  an  office  that  is  recognised  in  the  statutes  26 
6. 3,  c.  14,  6  G.  4,  c.  60,  s.  10,  and  9  G.  4,  c.  61,  s.  15.    The  office  of 
eoroner  is  within  the  provisions  of  the  statute  5  &  6  Ed.  6,  c.  16.(6) 
So  abo  is  that  of  clerk  to  the  land  and  assessed-tax  commissioners,  the 
daties  of  whose  office  are  regulated  by  the  43  G.  3,  c.  99,  s.  9,  and  3  G. 
4,  c.  88,  B.  6.     And  Hopkins  v.  Prescott  shows  that  it  is  immaterial 
that  the  office  was  unknown  at  the  time  of  the  passing  of  the  statate 
of  5  &  6  Ed.  6,  c.  16.     The  office  of  clerk  to  the  deputy-lieutenants 
of  the  sob-division  of  Ilford,  is  probably  a  military,  rather  than  a  judi- 
cal office,  and  may  not  be  within  the  statute  of  Edward ;  though  it 
might  still  be  within  the  49  G.  8,  c.  126.    [Maule,  J. — It  is  not  neces- 
sary to  give  effect  to  all  the  words  in  the  deed :  some  of  the  offices  that 
are  mentioned  clearly  are  not  within  the  statute;   stewardships  of 
manors,  for  instance.]      The  agreement   evidently  contemplates   the 
assignment  of  the  profits  of  all  the  offices  mentioned  in  the  case ;  and, 
if  any  one  of  them  cannot  legally  be  assigned,  the  contract  is  altogether 
void.     It  is  difficult  to  say  that  the  stewardship  of  a  manor, — which  is 

(a)  See  Fits.  Kat  Brev.  113;  Conu  Dig.  Juttiett  (G  3);  Callis  on  Sewers,  163^167;   « 
Ifeohr.  PL  191 ;  Ramsey  e.  NornabeI«  11  Ad.  A  E.  883  (B.  0.  L.  R.  toL  39). 
{J>)  See  Hawk.  P.  C.  ch.  9,  {  1. 
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an  ofBce  partly  ministerial  and  partly  jadicial,(a)— is  not  within  the 
statute.  [Maulk,  J. — Have  you  any  express  authority  for  that  ?]  In 
*i  "^4.1  ^i^^^2i°^so^^  ^*  Barnsley,  1  Brownl.  &  G.  70,  the  *oflSce  of  steward 

"*  -'  of  a  court-leet  or  court-baron  was  held  to  be  within  the  statute. 
In  Godolphin  v.  Tudor,  6  Mod.  234, 2  Salk.  468,  Willes,  876  (/),(6)  it  was 
held,  that,  if  a  person  hold  an  auditar'8  office  for  life,  and  depute  ano- 
ther to  exercise  the  said  office  during  his  good  behaviour,  a  bond  given 
by  such  deputy  to  pay  his  principal  yearly,  during  the  said  deputation, 
200Z.,  and  that,  in  consideration  thereof,  the  deputy  shall  have  all  the 
rents  and  profits  of  the  said  office  to  his  own  use,  is  void  by  the  statute 
5  &  6  Ed.  6,  c.  16,  for  it  is  a  bond  to  pay  a  certain  sum  at  all  events. 
This  is  not  a  mere  case  of  giving  a  portion  of  the  profits  of  an  office 
to  a  deputy.  [Cresswell,  J. — Do  you  contend  that  this  would  have 
been  a  void  bargain  within  the  statute  of  Edward,  independently  of 
the  49  G.  S,  c.  126  ?]  It  is  submitted  that  it  does  come  within  the 
statute  of  Edward :  but,  at  all  events,  it  is  within  the  8d  section  of 
the  49  G.  8,  c.  126.  The  cases  of  Flarty  v.  Odium,  8  T.  R.  681,  and 
Wells  V.  Porter,  8  M.  &  W.  149, t({?)  show  the  extreme  jealousy  of 
the  common  law  upon  the  subject  of  assignments  of  offices  or  profits 
of  offices :  and  the  statute  5  &  6  Ed.  6,  c.  16,  must  be  taken  to  enact 
what  was  the  common  law  before,  with  an  additional  penalty.  It  may 
be  said  that  there  is  nothing  in  these  articles  of  partnership  to  entitle 
Clifton  to  a  portion  of  the  profits  of  any  offices  held  by  Sterry,  the 
sale  of  which  would  be  illegal.  But  general  words  are  used,  which,  if 
found  in  a  will,  would  suffice  to  pass  all  the  party  had.  Would  one  or 
two  offices  satisfy  the  words  "many  offices?" 

2.  Upon  the  other  question, — ^whether  the  agreement  in  this  case 
comes  within  the  22  G.  2,  c.  46,  s.  11, — the  court  will  have  to  elect 
*1^^1  between  the  opinions  of  *Lord  Eldon  and  Sir  John  Leach  in 
^  Candler  v.  Candler,  Jacob,  225,  6  Madd.  141,  and  that  of  Lord 
Tenterden,  in  Jackson,  in  re,  1  B.  &  C.  270  (E.  C.  L.  R.  vol.  8).  In 
the  former  case,  however,  it  is  to  be  observed,  there  was  no  ultimate 
judgment ;  the  matter  appears  to  have  been  compromised.  In  JacksoD, 
in  re,  an  attorney  had  engaged  a  certificated  conveyancer  to  conduct  his 
business,  and  agreed  to  allow  him  a  moiety  of  the  profits,  instead  of  a 
salary :  and  Abbott,  C.  J.,  said :  « I  am  clearly  of  opinion  that  this 
is  a  case  both  within  the  spirit  and  the  words  of  the  statute.  The 
enacting  part  must  be  construed  with  reference  to  the  mischief  recited 
in  the  preamble.  That  mischief  was,  that  persons  not  admitted  as 
attorneys,  did,  by  the  connivance  of  attorneys,  intrude  themselves  into, 
and  act  and  practise  in,  the  office  and  business  of  attorneys.     Now, 

(a)  See  1  Scriren  on  Copyholds,  4th  edit.  p.  116;  The  Queen  «.  The  Lord  of  the  fiianorof 
Old  Hall,  10  Ad.  A  E.  24S  (E.  C.  L.  R.  vol.  37). 

(6)  Afflrmed  in  the  House  of  Lords,  1  Bro.  P.  0. 101,  (135). 

(e)  And  see  Baunriok  v.  Read,  1  H.  Bla.  627,  Gibson  v.  The  East  India  Companj,  5  N.  C.  262, 
7  Soott,  74. 
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here,  Wood,  who  is  not  an  admitted  attorney,  was  enabled,  by  the 
connivance  of  Jackson,  to  intrude  himself  into,  and  act  and  practise  in, 
the  office  and  business  of  an  attorney.  This  is  a  case  clearly,  therefore, 
within  the  mischief  which  it  was  the  object  of  the  statute  to  remedy. 
The  statute  then  proceeds  to  enact,  <  that,  if  any  sworn  attorney  shall 
act  as  agent  for  uiy  person  not  duly  qualified  to  act  as  an  attorney,  or 
permit  his  name  to  be  in  any  wise  made  use  of,  for  the  account  or  profit 
of  any  unqualified  person,  or  send  any  process  to  such  unqualified  per- 
son, thereby  to  enable  him  to  appear,  act,  or  practise  in  any  respect  as 
an  attorney,  the  attorney  so  offending  shall  be  struck  off  the  roll,  and 
for  ever  after  disabled  from  practice.'  Now,  here,  Jackson  permitted 
his  name  to  be  made  use  of  upon  the  account  and  for  the  profit  of 
Wood.  It  is,  therefore,  a  case  within  the  words  of  the  epacting  part 
of  the  clause.  It  has  been  urged,  that,  to  bring  the  case  within  the 
act,  *it  must  have  been  done  for  the  purpose  of  enabling  an  ri^-^of* 
unqualified  person  to  act  as  an  attorney.  I  am  of  opinion  the  ^ 
word  thereby  applies  merely  to  the  sending  of  process  to  the  unqualified 
person,  and  not  to  the  whole  of  the  preceding  sentence."  [Williams, 
J. — The  decision  there  proceeded  upon  the  ground  that  the  case  fell 
within  the  mischief  recited  in  the  preamble  to  the  11th  section.]  Where 
the  enacting  part  of  a  statute  is  clear,  it  is  not  to  be  controlled  by  the 
words  of  the  preamble.  This  is  clearly  laid  down  by  Pollock,  G.  B.,  in 
delivering  the  judgment  of  the  court  of  Exchequer,  in  Salkeld  v.  Johnson, 
2  Exch.  282,  283  :t  «  Although,"  he  says,  <«  the  title  has  occasionally 
been  referred  to  as  aiding  in  the  construction  of  an  act  (particularly  by 
Sir  John  Nicholl,  in  Brett  v.  Brett,  8  Addams,  210),  it  is  certainly  no 
part  of  the  law,  and,  in  strictness,  ought  not  to  be  taken  into  consider- 
ation at  all :  Lord  CoKB,  Powlter's  case,  11  Go.  Rep.  88 ;  Lord  Holt, 
Wells  and  Wilkins,  6  Mod.  62 ;  Lord  Mansfield,  Rex  v.  Williams,  1 
W.  Bla.  95;  and  Lord  Hardwicke,  The  Attorney-General  v.  Lord 
Weymouth,  Ambler,  22.  But  the  preamble  is  undoubtedly  a  part  of 
the  act,  and  may  be  used  to  explain  it,  and  is,  as  Lord  Gokb  6ays,(ei) 
^a  key  to  open  the  meaning  of  the  makers  of  the  act,  and  the  mischiefs 
it  was  intended  to  remedy ;'  but,  on  the  other  hand,  although  it  may 
explain,  it  cannot  control  the  enacting  part,  which  may,  and  often  does, 
go  beyond  the  preamble."  [Williams,  J. — The  clear  words  of  the 
enacting  part  certainly  are  not  to  be  controlled  by  the  language  of  the 
preamble.] 

Peaeocky  in  reply. — This  is  not  a  contract  for  the  sale  of  an  office,  or 
of  part  of  an  office,  within  the  meaning  of  the  statutes.  [Maule,  J. — 
I  doubt  whether  *the  case  ought  not  to  have  stated,  as  a  fact,  r^cior 
that  the  parties  contracted  with  reference  to  all  the  offices  re- 
ferred to,  or  some  of  them.  Upon  the  case  as  it  stands,  the  question 
13,  whether  there  is  evidence  from  which  we  can  infer  that  they  did  in- 

*  (a)  4  Inat  330. 
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tend  to  include  these  offices.]  The  obvious  meaning  of  the  contract  is, 
that  Sterrj  conveys  to  Clifton,  so  far  as  it  may  be  legal  so  to  do,  an 
interest  in  the  offices  or  appointments  which  he  held.  In  Harrington 
V.  Kloprogge,  4  Dougl.  5,  2  Chitt.  R.  475,  2  Brod.  k  B.  678  (a),  (E.  C. 
L.  R.  vol.  6),  6  J.  B.  Moore,  38  (a),  (E.  C.  L.  R.  vol.  17),  it  was  held 
that  an  assignment  of  the  profits  of  all  offices  which  the  defendant 
might  acquire,  is  legal ;  as  it  will  be  taken  to  mean,  of  all  offices  which 
may  be  legally  assigned.  Assuming  that  the  agreement  in  this  case 
affects  to  deal  with  the  office  of  clerk  of  the  peace,  and  that  that  is  an 
office  within  the  statute,  still,  it  is  submitted,  the  contract  is  not  illegal. 
There  is  no  portion  of  the  fees  of  that  or  of  any  of  the  other  offices, 
that  Sterry  has  agreed  to  assign  to  Clifton.  In  Aston  v.  Gwinnell,  3 
Y.  &;  J.  136,  t — where  it  was  held  that  the  office  of  clerk  to  the  deputy 
registrar  in  the  prerogative  court  of  Canterbury,  is  not  an  office  con- 
nected with  the  administration  of  justice,  within  the  meaning  of  the 
statute  5  &  6  Ed.  6,  c.  16,  so  as  to  prevent  its  being  aliened  or  charged ; 
nor  is  an  alienation  of  or  charge  on  the  profits  of  the  office,  contrary 
to  the  policy  of  the  law  restricting  the  alienation  of  the  income  of  a 
public  officer, — Lord  Chief  Baron  Alexander  makes  a  distinction  be* 
tween  the  sale  of  an  office,  and  an  assignment  of  the  profits.  «<  It  is 
then  objected,"  he  says,(a)  <<  to  the  part  of  the  prayer  respecting  the 
profits  of  the  office,  that  the  contract  is  void  by  the  statute  of  5  &  6 
Ed.  6,  c.  16.  I  am  not  able  to  perceive  the  bearing  of  this  act  upon  the 
present  question.  The  object  of  that  law  was,  to  prohibit  corrupt  con- 
*1 99,1  ^^^^^^9  ^7  ^b^c^  &  right  to  an  office,  or  a  right  *to  exercise  any 
-^  of  its  duties,  might  be  obtained,  with  a  view  that  persons  worthy 
of  such  trusts  might  be  advanced  to  them.  This  contract  seems  to  me 
to  have  no  relation  to  that  subject.  Forgetting,  for  the  moment,  that 
this  is  a  mere  clerkship  held  during  the  pleasure  of  the  chief  officer,  I 
cannot  avoid  recollecting  that  the  appointment,  or  any  influence  used 
or  to  be  used  for  the  purpose  of  obtaining  it,  is  quite  remote  from  this 
transaction.  I  cannot,  therefore,  apply  any  argument  drawn  from  that 
statute,  to  the  point  now  under  my  consideration.  Another  class  of 
cases  has  been,  with  more  plausibility,  applied  to  this  controversy.  I 
allude  to  that  class  which  is  founded  on  principles  of  state  policy,  and 
which  protects  the  servants  of  the  public  from  their  own  improvidence, 
and  secures  to  them,  in  defiance  of  their  own  acts,  the  possession  of 
those  resources  derived  from  the  public,  and  intended  to  enable  them 
to  perform  their  public  functions.  The  pay  of  naval  and  military 
officers,  and  their  incapacity  to  assign  it  either  at  law  or  in  equity,  after 
some  hesitation,  at  last  established,  affords  the  most  distinct  and  intelli- 
gible instance  of  the  application  of  this  rule.  The  office,  or  rather  the 
profits  of  the  office,  of  clerk  of  the  peace,  seems  another  instance  of 
the  same  character.    But  I  am  not  able  to  apply  that  principle  to  the 

(a)  8  T.  A  J.  I4d.f 
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gitnation  of  the  defendant  Askew.     His  situation  is  called  an  office ; 
but  its  natare  is  not  very  distinctly  explained.     This,  however,  is  repre- 
sented, that  he  is  a  mere  clerk,  assisting  the  deputy-registrars,  re- 
ceiving emolument  for  business  done,  at  the  pleasure  of  his  superiors. 
It  does  not  appear  to  me  that  he  can  be  considered  as  an  officer 
of  the  court.     And,  as  to  his  connexion  with  the  actual  execution 
of  any  function  in  the  prerogative  court,  there  is  none.     It  is  con- 
fined to  receiving,  during  the  pleasure  of  his  superiors,  certain  sums 
earned  by  the  labours  of  another  person  permitted  actually  to  perform 
•there  these  functions."     Layng  v.  Paine,  Willes,  671,  4  Man.  r^c^^Q 
Gr.  &  S.  587  (E.  0.  L.  R.  vol.  56),  was  the  case  of  an  actual  *- 
sale  of  an  office.     In  Oulliford  r.  De  Cardonell,  2  Salk.  466,  and  in 
Godolphin  v.  Tudor,  a  bond  given  by  a  deputy  to  the  principal,  to  pay 
him  half  the  profits,  or  a  certain  sum  out  of  the  .salary  or  profits,  of  the 
office,  was  held  good.     Hopkins  v.  Prescott  was  the  case  of  an  agree* 
ment  that  was  clearly  illegal,  within  the  rule  laid  down  in  Co.  Litt. 
234  a,  and  3  Inst.  154.     The  deed  now  in  question,  was  not  intended 
to  operate,  nor  did  it  operate,  aa  an  assignment  of  the  offices,  or  any 
part  of  them.     Even,  therefore,  supposing  the  court  should  incline  to 
hold  the  deed  to  be  illegal  if  intended  to  convey  part  of  the  profits  of 
any  offices  which  the  parties  could  not  legally  deal  with,  will  they, 
without  any  evidence  upon  the  subject,  assume  that  the  parties  did  so 
intend  ?     In  Go.  Litt.  42  a,  it  is  said :  <<  A  tenant  in  fee-simple  makes 
a  lease  of  lands  to  B.,  to  have  and  to  hold  to  B.  for  term  of  life,  with- 
out mentioning  for  whose  life  it  shall  be,  it  shall  be  deemed  for  term 
of  the  life  of  the  lessee ;  for,  it  shall  be  taken  most  strongly  against 
the  lessor ;  and,  as  hath  been  said,  an  estate  for  a  man's  own  life  is 
higher  than  for  the  life  of  another.     But,  if  tenant  in  tail  make  such 
a  lease,  without  expressing  for  whose  life,  this  shall  be  taken  but  for 
the  life  of  the  lessor,  for  two  reasons, — first,  when  the  construction  of 
any  act  is  left  to  the  law,  the  law,  which  abhorreth  injury  and  wrong, 
will  never  so  construe  it  as  it  shall  work  a  wrong :  and,  in  this  case,  if, 
by  construction,  it  should  be  for  the  life  of  the  lessee,  then  should  the 
estate-tail  be  discontinued,  and  a  new  reversion  gained  by  wrong ;  but, 
if  it  be  construed  for  the  life  of  the  tenant  in  tail,  then  no  wrong  is 
wrought.     And  it  is  a  general  rule,  that,  whensoever  the  words  of  a 
deed,  or  of  the  parties  ^without  deed,  may  have  a  double  intend-  ^^^  „/% 
ment,  and  the  one  standeth  with  law  and  right,  and  the  other  is  ^ 
wrongful  and  against  law,  the  intendment  that  standeth  with  law,  shall 
be  taken,"  &c.     In  Bacon's  Maxims,(a)  it  is  said :  <<  It  is  a  rule  that 
Kings'  grants  shall  not  be  taken  or  construed  to  a  special  intent :  it  is 
not  so  with  the  grants  of  a  common  person,  for,  they  shall  be  extended 
as  well  to  a  foreign  intent  as  to  a  common  intent ;  yet  with  this  excep- 
tion, that  they  shall  never  be  taken  to  an  impertinent  or  repugnant 

(a)  Reg.  10.     Verba  generalia  rtttringuntitr  ad  hc^ilitaten  ret  vlpertowM, 
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intent :  for,  all  words,  whether  they  be  in  deeds  or  statutes,  or  other- 
wise, if  they  be  general,  and  not  express  and  precise,  shall  be  restrained 
unto  the  fitness  of  the  matter  or  person."  Here,  notwithstanding  the 
general  words  of  the  recital,  the  operation  of  the  deed  must  be  limited 
to  those  offices  the  profits  of  which  could  be  legally  dealt  with.  There 
is  no  authority  for  saying  that  the  office  of  clerk  to  the  magistrates, 
clerk  to  assessed-tax  commissioners,  or  clerk  to  commissioners  of  sewers, 
is  an  office  touching  or  concerning  the  administration  of  justice,  any 
more  than  that  of  clerk  to  a  judge  of  one  of  the  superior  courts.  The 
stewardship  of  a  court-leet  was  held,  in  Williamson  v,  Bamsley,  to  be 
an  office  within  the  5  &  6  Ed.  6,  c.  16 ;  but  there  are  many  manors  that 
have  no  courts-leet.  The  duties  of  the  steward  of  a  manor  are  in  no 
respect  judicial :  Com.  Dig.  Copyhold  (R.  5),  (R.  6).  [Wilde,  C.  J. — 
A  court-baron  is  incident  to  e?ery  manor:  Go.  Litt.  58.  And  the 
steward  presiding  in  a  court-baron  has  been  held  to  be  a  judicial  officer : 
Holroyd  v.  Breare,  2  B.  &  Aid.  473 ;  Bradley  v.  Carr,  8  M.  &  G.  221 
(E.  C.  L.  R.  vol.  42),  3  Scott,  N.  B.  621  ;(a)  Brown  v.  Gill,  2  Man.  Gr. 
&  S.  861  (E.  C.  L.  R.  vol.  62).] 

As  to  the  last  clause,  the  construction  put  by  Sir  Johk  Leach  and 
by  Lord  Eldon  upon  the  statute  22  G.  2,  c.  46,  s.  11,  in  Candler  v. 
Candler,  is  clearly  the  correct  one,  viz.,  that  the  meaning  of  the  clause, 
♦1  m  1  ^^'  ^^^^  ^qualified  persons  should  not  permit  their  names  to  be 
^  used  by  others,  so  as  to  enable  them  to  appear  as  attorneys. 
The  true  rule  for  the  construction  of  acts  of  parliament,  is  that  given 
by  TiNDAL,  C.  J.,  in  the  Sussex  Peerage  case,  11  Clark  &  Fin.  143, 
<<  The  only  rule  for  the  construction  of  acts  of  parliament,  is,  that  they 
should  be  construed  according  to  the  intent  of  the  parliament  which 
passed  the  act.  If  the  words  of  the  statute  are  in  themselves  precise 
and  unambiguous,  then  no  more  can  be  necessary  than  to  expound  those 
words  in  their  natural  and  ordinary  sense.  The  words  themselves  alone 
do,  in  such  case,  best  declare  the  intention  of  the  law-giver.  But,  if 
any  doubt  arises  from  the  terms  employed  by  the  legislature,  it  has 
always  been  held  a  safe  mean  of  collecting  the  intention,  to  call  in  aid 
the  ground  and  cause  of  making  the  statute,  and  to  have  recourse  to 
the  preamble,  which,  according  to  Chief  Justice  DYER,(i)  is  a  <  key  to 
open  the  minds  of  the  makers  of  the  act,  and  the  mischiefs  which  they 
intended  to  redress.'"  The  intention  of  the  framers  of  this  act,  it  is 
submitted,  will  be  best  carried  into  efiect  in  this  case,  by  holding  that 
the  clause  in  question  was  not  illegal.  Cur.  adv.  vuU. 

The  following  certificate  was  afterwards  sent  to  the  Vice-chancel- 
lor:— 

a  This  case  has  been  argued  before  us  by  counsel;  we  have  considered 

(a)  A  fortiorif  when  holding  a  enttomary  court. 
(6)  Stowel  V.  Lord  Zouoh,  Piowden,  869. 
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it,  and  are  of  opinion  that  the  articles  of  partnmhip  set  forth,  are  not 
Toid  in  law. 

«<  Secondly,  we  are  of  opinion  thai  the  particular  clause  therein  men- 
tioned, is  not  void  in  law. 

"Thos.  Wilde. 

«W.  H.  MauIiE. 

i^G.  Cresswell. 

«E.  V.  Williams." 
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The  deelaration  stated  that  it  was  agreed  between  A.  (the  plidntiff)  and  B.  (the  defendant)^  that 
A.,  B.y  and  C.  should,  at  the  expiration  of  a  reasonable  time,  execute  an  indenture  binding  C. 
as  an  apprentiee  to  A.,  and  that  B.  should  paj  to  A.  a  premium  of  802., — bL  on  the  execution 
of  the  indenture,  and  the  residue  by  certain  bills,  to  be  drawn  by  the  plidntiff  and  accepted 
by  the  defendant :  averment,  thaty  although  a  reasonable  time  for  B.  and  C.  to  execute  the 
indenture,  and  for  B.  to  pay  the  52.,  and  to  accept  the  bills,  had  elapsed,  and  although  A.  had 
always  been  ready  and  willing  to  exeonte  such  indenture,  and  to  receire  C.  as  such  apprentice, 
and  although  A.,  at  the  expiration  of  such  reasonable  time,  requested  B.  to  execute  such 
indenture,  and  to  pay  the  5/.  and  accept  and  deliver  to  him  the  said  bills,  yet  B.  did  not  nor 
would  execute  the  indenture,  or  pay  the  bL,  or  accept,  and  deliver  to  A.,  the  said  bills,  but 
wholly  refused  so  to  do,  oimI  thtn  whoUy  exonerated  and  diaeharged  A,  from  tendering  tuck 
indenture  for  execution,  and  eueh  bills  for  acceptance,  Ac 

Plea, — that  B.  did  not  exonerate  and  discharge  A.  from  tendering  the  indenture  to  him  for  oxe« 
ention,  or  the  bills  for  acceptance. 

The  iisue  having  been  found  for  the  defendant : — Held,  upon  motion  for  Judgment  non  obstante 
veredicto,  that  the  declaration  would  have  been  clearly  bad  without  the  averment  of  dispensa- 
tion ;  and  therefore  that  the  issue  taken  thereon  was  not  an  immaterial  one, — ^though,  by 
reason  of  the  want  of  an  averment  that  B.  had  notice  of  A.'s  readiness  and  willingness  to 
exeente  the  indenture,  the  declaration  would  be  insufficient  to  support  a  Judgment  for  the 
plaintiff. 

A  repleader  can  only  be  awarded  where  the  eonrt  cannot,  upon  the  matter  alleged  upon,  and 
established  by  the  record,  see  which  way  the  Judgment  ought  to  be  given :  and  it  is  never 
awarded  in  favour  of  the  party  who  makes  the  first  default. 

This  was  an  action  of  assumpsit.  Tho  first  count  of  the  declaration 
stated  that  the  plaintiff,  before  and  at  the  time  of  the  making  of  the 
agreement  and  promise  of  the  defendant  thereinafter  next  mentioned, 
was,  and  ever  since  had  been,  and  still  was,  a  short-hand  writer  and 
reporter,  and,  for  and  during  all  the  time  aforesaid,  had  used,  exercised, 
and  carried  on,  and  still  did  use,  exercise,  and  carry  on  the  profession 
or  business  of  a  short-hand  writer  and  reporter ;  that,  the  plaintiff  being 
such  short-hand  writer  and  reporter  as  aforesaid,  theretofore,  to  wit, 
on  the  1st  of  Maj,  1848,  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant,  that  the  plaintiff  and  the  defendant,  and  one  p^^  qo 
*John  Rose,  the  son  of  the  defendant,  should,  at  the  expiration  ^ 
of  a  reasonable  time  then  next  following,  make  &nd  execute,  and  as 
their  act  and  deed  deliver,  a  usual  and  reasonable  indenture  of  appren- 
ticeship, for  the  purpose  of  apprenticing,  and  binding  as  an  apprentice, 
the  said  John  Rose  to  the  plaintiff  in  the  way  of  his  the  plaintiff's  said 
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profession  or  business,  and  that  the  defendant  should  pay  to  the  plain* 
tiff,  as  and  by  way  of  premium  or  apprentice-fee  for  taking  and  receiv- 
ing the  said  John  Rose  as  such  apprentice  as  aforesaid,  the  sum  of  60Z., 
to  be  paid  in  the  manner  following,  that  is  to  say,  52.,  part  thereof,  to 
be  paid  to  the  plaintiff  at  the  time  of  the  execution  of  the  said  indenture 
of  apprenticeship,  and  the  residue  of  the  said  sum  of  601.  to  be  then 
secured  to  the  plaintiff  by  certain  bills  of  exchange  in  writing,  for  the 
amount  of  the  said  residue,  to  be  then  drawn  by  the  plaintiff  upon,  and 
accepted  by  the  defendant,  and  delivered  to  the  plaintiff,  that  is  to  say, 
three  several  bills  for  the  respective  amounts  of  202.,  202.,  and  152., 
and  payable  at  the  respective  times  of  three  months,  six  months,  and 
nine  months  from  the  date  thereof:  Mutual  promises:  Averment,  that, 
although  a  reasonable  time  from  the  making  of  the  said  agreement  and 
promise  of  the  defendant,  for  him,  the  defendant,  and  the  said  John 
Rose,  to  make  and  execute,  and,  as  their  respective  acts  and  deeds, 
deliver  such  indenture  of  apprenticeship  as  aforesaid,  for  the  purpose 
aforesaid,  and  for  him  the  defendant  to  pay  to  the  plaintiff  the  said  sum 
of  52.,  and  to  accept  and  deliver  to  the  plaintiff  such  bills  of  exchange  as 
aforesaid,  had  elapsed  before  the  commencement  of  this  suit ;  and 
although  the  plaintiff  had  always  from  the  time  of  the  making  of  the 
said  agreement  and  promise,  and  during  such  reasonable  time  as  last 
aforesaid,  and  at  the  expiration  thereof,  and  at  all  other  times,  been 
♦1^41  ^^^^y  ^^^  willing  to  make  and  execute,  and  as  his  act  and  deed 
-*  '^'deliver,  such  usual  and  reasonable  indenture  of  apprenticeship 
as  aforesaid,  and  to  receive  and  take  the  said  John  Rose  as  such  appren- 
tice as  aforesaid,  and  to  perform  and  fulfil  the  said  agreement  in  all 
things  on  his  part  to  be  performed  and  fulfilled;  and  although  the  plain- 
tiff, afterwards,  and  at  the  expiration  of  such  reasonable  time  as  afore- 
Said,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  20th  of 
November,  in  the  year  aforesaid,  requested  the  defendant  to  make  and 
execute,  and  as  his  act  and  deed  deliver,  luch  indenture  as  aforesaid, 
and  to  pay  to  him  t4ie  said  sum  of  52.,  and  to  accept  and  deliver  to  him 
the  plaintiff  such  bills  of  exchange  as  aforesaid,  according  to  his  said  pro- 
mise and  agreement  in  that  behalf; — ^yet  that  the  defendant,  not  regarding 
his  said  promise,  did  not  nor  would,  when  he  was  so  requested  as  aforesaid, 
or  at  any  other  time,  make  or  execute,  or  as  his  act  and  deed  deliver,  such 
usual  and  reasonable  indenture  of  apprenticeship  as  aforesaid,  or  pay  the 
said  sum  of  52.,  or  accept  and  deliver  to  the  plaintiff  such  bills  of  exchange 
as  aforesaid,  or  at  any  other  time,  but  wholly  refused  so  to  do,  and  wholly 
exonerated,  and  then,  to  wit,  on  the  day  and  year  last  aforesaid,  cii«- 
eharged  the  plaintiff  from  tendering  aueh  usual  and  reasonable  indenture 
of  apprenticeship  as  aforesaid  to  the  defendant  for  execution^  and  such 
HUs  of  exchange  as  aforesaid^  for  his  acceptance  thereof  and  dispensed 
with  the  same;  and  that,  at  the  time  of  the  commencement  of  this  suit, 
no  such  indenture  as  aforesaid  was  delivered  by  the  defendant,  and  the 
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Bhid  sum  of  5{.  then  remained  and  was,  and  still  continued,  unpaid  to 
the  plaintiff,  and  the  said  bills  remained,  and  still  were,  wholly  unac- 
cepted by  the  defendant ;  and  that,  by  means  of  the  said  several  pre- 
mises, the  plaintiff  had  not  only  lost  and  been  deprived  of  the  said  sum 
of  5/.,  and  the  use  of  such  bills  of  exchange  as  aforesaid,  but  also  there- 
by the  plaintiff  was  put  to  great  expenses  of  *his  moneys,  to  wit,  r^c-foe 
to  the  amount  of  20/.,  in  and  about  the  preparing  such  indenture  ^ 
as  aforesaid,  and  otherwise  arranging  to  perform  his  said  contract. 

To  this  count,  the  defendant  pleaded,  that  he,  the  defendant,  did  not 
exonerate  or  discharge  the  plaintiff  from  tendering  such  usual  or  reason- 
able indenture  of  apprenticeship,  as  in  the  said  first  count  aforesaid,  to 
him,  the  defendant,  for  execution,  or  such  bills  of  exchange  as  in  the 
said  first  count  aforesaid,  or  any  or  either  of  them,  for  his  acceptance, 
or  dispense  with  the  same,  or  any  or  either  of  them,  in  manner  and 
form  as  the  plaintiff  had  in  his  said  first  count  alleged, — concluding  to 
the  country. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  at  West* 
minster  after  the  last  term,  when  a  verdict  was  found  for  the  defendant. 
ByleSy  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence,  or  for  judgment  nan  obstante  veredicto^  on 
the  ground  that  the  plea,  the  issue  upon  which  was  found  for  the  defend- 
ant, was  a  traverse  of  an  immaterial  allegation.    The  declaration  would 
have  been  perfectly  good  without  the  allegation  that  the  defendant 
exonerated  and  discharged  the  plaintiff  from  tendering  the  indenture 
for  execution.    It  is  not  necessary  for  a  party,  in  a  case  of  this  sort,  to 
make  such  a  tender :  it  is  enough  if  he  be  willing  to  execute  the  inden- 
ture, and  requests  the  defendant  to  do  so,  and  he  refuses.     In  Poole  v. 
Hill,  6  M.  k  W.  835,t  it  was  held  that  a  declaration  in  covenant  by  the 
vendor  against  the  intended  purchaser  of  lands,  for  non-payment  of  the 
purchase-money  according  to  the  contract,  need  not  aver  that  the  plain- 
tiff offered  or  tendered  a  conveyance  to  the  defendant :  but  it  is  suflScient 
to  allege  that  the  '^'plaintiff  has  always  been  ready  and  willing  to  |.^^  „p 
execute  a  conveyance ;  inasmuch  as,  in  the  absence  of  an  express  ^ 
stipulation  to  the  contrary,  it  is  the  duty  of  the  purchaser  to  prepare 
the  conveyance,  and  tender  it  to  the  vendor  for  execution.     Lord 
Abinqeb,  in  delivering  the  judgment  of  the  court,  there  says :  <<  The 
defendant  could  not  have  maintained  an  action  for  the  non-completion 
of  the  purchase,  without  averring  that  he  had  tendered  a  conveyance. 
He  was  to  perform  the  initiative,  before  the  plaintiff  could  be  called 
upon  to  offer  a  conveyance ;  and  the  plaintiff  was  not  bound  to  execute 
a  conveyance  until  the  defendant  had  prepared  and  tendered  it  for  exe- 
cution."    So,  in  Wilmot  v.  Wilkinson,  6  B.  &;  0.  506  (E.  G.  L.  R.  vol. 
13),  it  was  held,  that,  upon  the  refusal  of  the  vendee  to  accept  the  title, 
the  vendor  is  not  bound  to  tender  a  conveyance.     And  Stephens  v.  De 
Medina,  3  Gale  &  D.  110,  shows  that  the  like  rule  applies  in  the  case 
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of  a  sale  of  chattels :  it  was  there  held,  that,  where  railways  shares  are, 
by  the  act  constituting  the  company,  made  transferable  by  writing  only, 
the  purchaser  of  such  shares  cannot  maintain  an  action  for  not  trans- 
ferring, unless  he  has  previously  tendered  a  conveyance  to  the  seller  for 
execution ;  and  his  declaration  must  aver  such  tender.  [Maule,  J. — 
All  that  Wilmot  v,  Wilkinson  decides,  is,  that,  where  the  vendee  says 
to  the  vendor,  "  I  will  not  accept  your  title,"  the  latter  is  not  bound  to 
tender  a  conveyance,  even  though  he  has  stipulated  that  the  conveyance 
shall  be  prepared  by  him.  There  is  but  a  very  loose  analogy  between 
the  case  of  a  sale  and  a  contract  of  apprenticeship.]  A  stamp  would 
be  requisite  :  who  is  to  pay  for  that  in  the  first  instance  ?  [Wilde,  C. 
J. — There  is  no  rule  of  law  upon  the  subject.]  Assuming  that  the 
plaintiff  was  bound  to  prepare  and  to  tender  the  indenture  for  execution 
♦1  ^71  ^y  *^®  defendant,* — it  was  enough  for  the  plaintiff  to  allege  that 
^  he  was  ready  and  willing  to  execute,  and  that  the  defendant  was 
requested  to  execute,  and  refused.  [Maule,  J. — The  allegation  of  dis- 
pensation expounds  what  goes  before,  and  shows  that  that  which  might 
have  been  understood  to  amount  to  an  allegation  of  tender,  must  not  be 
so  expounded  here ;  for,  though  an  allegation  may  be  idle  and  super- 
fluous, you  cannot  treat  it  as  if  it  did  not  exist.  There  is  no  averment 
that  the  defendant  had  notice  of  the  plaintiff's  readiness  and  willing- 
ness to  execute  the  indenture :  I  doubt,  therefore,  whether  the  declara- 
tion can  be  good.  Readiness  and  willingness  is  a  matter  that  is  within 
the  party's  own  mind  only.]  Taking  the  whole  declaration  together,  it 
is  submitted  that  it  discloses  a  good  cause  of  action. 

Wilde,  C.  J. — The  question  here  is,  whether  the  verdict,  which  has 
been  found, — and,  upon  the  evidence,  we  think,  properly  found, — for 
the  defendant,  has  been  found  upon  an  issue  that  is  immaterial.  What 
is  the  nature  of  the  contract  ?  Is  all  to  be  done  on  the  one  side  ?  or, 
is  there  something  to  be  done  to  perfect  the  contract  on  both  sides  ? 
Undoubtedly,  in  a  case  of  this  sort,  the  signature  of  the  master  is  indis- 
pensable. If  so,  and  the  master  complains  of  a  breach  of  the  contract, 
what  is  it  necessary  for  him  to  allege  ?  Suppose  the  old  form  of  inden- 
ture had  been  still  in  use,  where  the  instrument  was  cut  in  two,  and 
each  party  took  a  part  of  it, — ^how  wotfid  the  case  have  stood  then  ? 
It  seems  to  me  that  the  acts  to  be  done  by  the  plaintiff  on  the  one  side, 
and  by  the  defendant  on  the  other,  were  to  be  contemporaneous :  and 
that,  before  the  plaintiff  complains  of  the  non-performance  of  the  con- 
tract by  the  defendant,  he  should  have  put  himself  in  a  condition  to 
ask  for  performance,  by  being  prepared  to  deliver  what  the  defendant 
*1  ^ftl  ^*®  entitled  to  receive.  This  *performance  on  the  part  of  the 
^  plaintiff  may  be  dispensed  with  or  discharged,  by  a  notice  from 
the  defendant  that  he  does  not  mean  to  execute  the  contract  on  his 
part.  Now,  what  must  the  plaintiff  in  such  a  case  aver?  He  must,  I 
apprehend,  at  least  aver  that  he  was  ready  and  willing  to  execute  the 
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deed,  and  that  the  defendant  had  notice  of  his  readiness  and  willing- 
ness. Here,  the  plaintiff  does  not  aver  that  the  defendant  had  sach 
notice.  He  merely  alleges  that  the  defendant  refused  to  pay  the  5Z. 
or  to  accept  the  bills,  and  exonerated  and  discharged  the  plaintiff  from 
tendering  the  indenture  to  him  for  execution.  The  declaration  would, 
I  apprehend,  clearly  have  been  bad  without  that  allegation.  Supposing 
you  could  intend  the  allegation  of  readiness  and  willingness  alone  as 
amounting  to  a  tender,  the  subeequent  allegation  here,  prevents  that 
meaning  from  being  given  to  it.  Taking  this  declaration  simply  to 
allege  readiness  and  willingness,  and  no  notice  thereof  to  the  defend- 
ant, it  clearly  disclose*  no  good  ground  of  action.  Supposing  the  decla- 
ration to  be  good,  it  is  only  made  so  by  reason  of  the  allegation  which 
is  traversed  by  the  plea :  the  issue,  therefore,  is  not  an  immaterial  one. 
There  is  conaequently  no  ground  for  arresting  the  judgment. 

Maule,  J. — I  am  of  the  same  opinion.  The  lord  chief  justice  is 
satisfied  with  the  verdict :  and  in  that  I  concur  with  him.  The  de- 
fendant has  entered  into  a  contract  that  he  will  make  and  execute  an 
indenture.  The  contract  being  executory,  and  each  to  have  a  part, 
each  party  should  have  been  ready  to  perform  his  part  of  it,  and  was 
bound  to  give  notice  to  the  other  of  such  readiness,  before  he  could 
complain  of  non-performance.  In  the  declaration,  there  is  no  allega- 
tion of  notice  of  the  plaintiff's  readiness  and  willingness ;  but  it  is 
averred  that  the  defendant  exonerated  and  discharged  the  plaintiff  from 
tendering  the  indenture  for  execution, — not  *that  he  exonerated  ^^^  oq 
and  discharged  him  from  giving  notice  of  his  readiness  and  will-  ^ 
ingness  to  perform  the  contract  on  his  part.  That  is  consistent  with 
the  parties  having  made  an  agreement  to  do  concurrent  acts,  and  that 
the  plaintiff  should  tender  an  indenture  before  he  could  call  upon  the 
defendant  to  execute  one,  and  that  the  defendant  afterwards  had  dis- 
pensed with  the  formality  of  a  tender.  That  would  still  leave  the 
agreement  untouched  to  this  extent,  that  the  parties  should  concur- 
rently do  those  acts.  Now,  it  is  quite  clear  that  one  party  cannot 
maintain  an  action  against  another  for  not  doing  a  concurrent  act, 
without  averring  that  he  was  ready  and  willing  to  perform  his  part, 
\ui  that  the  defendant  had  notice  of  such  his  readiness  and  willingness. 
This  declaration  does  not  contain  any  such  allegation.  I  therefore 
think  it  bad ;  and  I  also  think  that  the  allegation  which  is  traversed, 
<^nd  the  issue  upon  which  is  found  for  the  defendant,  does  not  interfere 
with  his  right  to  judgment.  Supposing  the  declaration  to  be  a  good 
one,  it  is  only  by  that  allegation  that  it  is  made  so ;  and  therefore  the 
issue  upon  it  cannot  be  an  immaterial  one.  A  repleader  takes  place 
where,  on  the  matters  alleged  and  found  on  the  record,  the  court  can 
not  see  which  way  the  judgment  should  be  pronounced;  and  that  is  the 
case  where  an  immaterial  averment  in  the  declaration  is  traversed  and 
found  for  the  defendant.     The  case  for  a  repleader,  therefore,  does  not 
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arise  here ;  for,  the  coart  can  see  that  the  matters  which  are  containea 
in  the  declaration,  and  not  negatived  by  the  finding  of  the  jury,  show 
no  right  of  action  in  the  plaintiff,  and  therefore  can  see,  that,  in  giving 
judgment  in  conformity  with  the  verdict,  they  run  no  risk  of  giving  a 
judgment  that  is  contrary  to  the  justice  of  the  case ;  for,  assuming  all 
the  allegations  not  found  by  the  jury  to  be  true,  the  defendant  will  still 
be  entitled  to  judgment. 
.  ^^^  '^'Cresswell,  J. — I  am  of  the  same  opinion.  We  cannot,  upon 
^  this  record,  give  judgment  for  the  plaintiff.  |By  the  declaration, 
an  agreement  is  shown,  by  which  the  parties  were  to  do  concurrent  acts. 
To  entitle  the  plaintiff  to  sue  for  the  non-performance  of  the  contract  by 
the  defendant,  he  was  bound  to  show  either  that  l^e  had  performed  his 
part,  or  that  he  was  ready  and  willing  to  perform  it,  and  that  the  de- 
fendant had  notice  thereof.  The  declaration  does  not  show  notice,  and 
therefore  it  is  bad.  If  it  is  to  be  said  that  the  declaration  is  rendered 
good  by  the  subsequent  allegation,  that  the  defendant  exonerated  and 
discharged  the  plaintiff  from  tendering  an  indenture,  that  is  a  material 
allegation,  and,  being  traversed,  and  found  for  the  defendant,  the  de* 
fendant  is  entitled  to  judgment.  As  to  the  repleader, — I  entirely  agree 
with  the  rule  laid  down  by  my  brother  Maule.  Assuming  that  the 
averment  traversed  by  the  plea  is  material,  we  can  see  here  that  the 
plaintiff  is  not  entitled  to  judgment.  Another  rule  upon  this  subject, 
is,  that  a  repleader  is  not  granted  to  the  party  who  has  made  the  first 
default  in  pleading.  Here,  the  first  fault  is  in  the  plaintiff,  unless  the 
last  allegation  makes  the  declaration  good. 

Williams,  J. — I  am  of  the  same  opinion.  It  appears  to  me  that  the 
allegation  which  b  traversed  by  the  plea,  is  a  material  and  necessary 
allegation ;  and  that  the  issue  thereon  having  been  found  for  the  de- 
fendant, he  is  entitled  to  our  judgment.  Rule  refused. 
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In  trespass  for  false  imprisonment,  a  plea  jnsUfying  the  apprehension  of  the  plaintiff  on  snspieion 
of  felony,  set  out  Tarions  circttmstances  of  suspicion,  and,  amongst  others,  stated  a  convorsa- 
tion  alleged  to  have  been  had  by  the  plaintiff  with  one  A.  At  the  trial,  the  whole  of  the  plea 
was  proved,  except  that  the  conrersation  alleged  to  hare  been  had  by  the  plaintiff  with  A., 
was  had  with  B. 

The  defendant  applied  to  the  judge  to  amend  the  plea,  by  inserting  therein  the  name  of  the  right 
person ;  which  was  refused. 

In  leaving  the  ease  to  the  jury,  the  jndge  told  them  they  must  exclude  from  their  consideration 
the  statement  as  to  the  conversation  with  A.,  and  say  whether  the  facts  whieh  were  proved, 
and  which  were  known  to  the  defendant  at  the  time  he  caused  the  plaintiff  to  be  apprehended, 
were  suflScient  to  cause  a  reasonable  and  cautious  man,  acting  bond  y2(2e  and  without  prejudice, 
to  suspect  the  plaintiff  of  the  offence  charged : — 

Held,  a  misdirection, — ^inasmuch  as  it  was  leaving  to  the  jury  what  it  was  the  province  of  the 
judge  to  determine :  and,  held,  that  the  amendment  was  one  which  might  have  been  made, 
upon  terms,  under  the  latter  branch  of  the  3  A  4  W.  4,  c.  42,  s.  23. 
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This  yxas  an  action  of  trespass  for  an  assault  and  false  imprisonment. 

The  defendant  pleaded, — first,  not  guilty, — ^secondly,  that,  shortly 
before  the  supposed  trespass  in  the  declaration  mentioned,  to  wit,  on, 
fcc,  at  or  about  9  o'clock  in  the  evening,  in  the  county  of  Middlesex, 
certain  goods  and  chattels  of  one  Joseph  Baxendale,  to  wit,  fifty  silver 
forks,  fifty  silver  spoons,  &c.,  of  great  value,  to  wit,  of  the  ralue  of 
100/.,  were  with  force  and  arms  feloniously  stolen  from  the  dwelling- 
house  of  the  said  Joseph  Baxendale,  by  some  person  to  the  defendant 
unknown,  against  the  peace,  &o. ;  that  the  plaintiff,  before  the  commit- 
ting of  the  said  theft,  had  been  in  the  service  of  the  said  Joseph  Baxen- 
dale, as  coachman,  and  had  been  discharged  therefrom,  and  was  well 
acquainted  with  the  said  house  and  premises  of  the  said  Joseph  Baxen- 
dale, and  knew  that  the  said  plate  was  in  the  possession  of  the  said 
Joseph  Baxendale,  and  where  the  said  plate  was  usually  kept ;  that  the 
said  plaintiff,  on  the  evening  of  the  day  on  which  the  said  felony  was 
*committed,  and  shortly  before  the  same  was  committed,  was  r^^^o 
seea  by  a  certain  person  who  knew  him,  and  whom  he  knew,  to  ^ 
vit,  one  Osman,  in  the  neighbourhood  of  the  said  house,  and  not  in 
the  place  where  the  plaintiff  usually  resided  or  was,  or  had  any  law- 
ful business,  and  that  the  plaintiff  then  endeavoured  to  avoid  being 
seen  or  recognised  by  the  said  person,  and  affected  not  to  know  him, 
but,  upon  being  then  accosted  and  recognised  by  the  said  person,  re- 
quested him  not  to  inform  the  said  Joseph  Baxendale,  or  any  of  his 
family  or  servants,  that  the  said  person  had  seen  him  on  the  occasion 
aforesaid ;  that  the  plaintiff  was  also,  on  the  evening  of  the  day  on 
which  such  felony  was  committed,  and  shortly  before  it  was  commit- 
ted, seen  to  go  in  the  direction  of  the  place  where  it  was  committed ; 
that,  at  such  time  after  the  committing  of  the  said  felony  as  a  person 
would  take  to  pass  quickly  from  the  said  house  along  a  certain  close  of 
the  said  Joseph  Baxendale,  adjoining  thereto,  and  out  of  a  certain  gate 
of  and  belonging  to  the  said  close  and  house,  and  which  led  from  the 
same  unto  and  into  a  certain  public  highway, — into  which  a  person  who 
had  committed  the  said  felony  was  likely  to  have  run  and  escaped, — a 
person  was  heard  to  pass  suddenly  out  of  and  away  from  the  said  house, 
along  the  said  close,  and  through  the  said  gate,  with  a  step  like  that  of 
the  plaintiff,  and  which  a  certain  person,  to  wit,,  one  Sutton,  who  heard 
the  same,  and  who  knew  the  plaintiff,  and  the  sound  of  his  step,  be- 
lieved to  be  his ;  that  a  certain  dog  of  the  said  Joseph  Baxendale,  which 
knew  the  plaintiff,  and  would  not  bark  at  him,  but  was  accustomed  to 
bark  furiously  at  strangers  whom  it  perceived  in  the  said  premises  of 
the  said  Joseph  Baxendale,  on  the  occasion  aforesaid  perceived  a  person 
who  so  passed  away  from  the  said  house,  over  the  said  close,  and  through 
the  said  gate  as  aforesaid,  whilst  in  and  upon  the  said  premises  of  the 
*said  Joseph  Baxendale,  and  then  recognised  the  said  person  as  r^-t^o 
one  whom  he  knew,  and  then  followed  the  said  person  whose  *- 
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step  was  like  the  plaintiff's,  without  barking ;  that  a  person  resembling 
the  plaintiff  was  the  said  person,  and  was  seen  to  pass,  and  did  pass 
through  the  said  gate,  within  a  few  minutes  after  the  said  felony  was 
committed,  and  in  such  time  as  a  person  might  have  come  swiftly  from 
the  place  where  the  said  felony  was  committed,  and  the  said  person  did 
then  take  to  flight  along  the  said  highway ;  that  the  plaintiff,  on  the 
occasion  and  at  the  time  aforesaid,  or  any  part  thereof,  had  not  any 
business  or  right  to  be  in  the  said  house  or  close  of  the  said  Joseph 
Baxendale,  or  to  pass  through  the  said  gate ;  that  human  footsteps 
were,  on  the  morning  of  the  day  after  the  committing  of  the  said 
felony,  seen  near  the  said  house,  on  the  said  close,  in  the  direction 
taken  by  the  said  person  who  so  passed  through  the  said  gate  as  afore- 
said, which  footsteps  resembled  the  plaintiff's,  and  which  the  defendant 
then,  and  before,  and  at  the  said  times,  when,  &c.,  believed  to  be  the 
plaintiff's ;  that  the  said  felony  was  committed  by  the  said  person  who 
passed  through  the  said  gate  on  the  occasion  aforesaid :  that  the  de- 
fendant never  had  any  reason  or  ground  to  believe  or  suspect  that  any 
other  person  than  the  plaintiff  was  guilty  of  the  said  felony,  and  the 
defendant,  before  and  at  the  said  time,  when,  &c.,  being  informed  of 
and  knowing  the  premises^  and  having  reasonable  and  probable  cause  to 
suppose^  suspectj  and  believe^  and  then  supposingy  nLspecting,  and  be- 
lieving j  that  the  plaintiff  had  committed  the  saidfelong^  did  forthwith, 
to  wit,  at  the  said  time,  when,  &c.,  cause  the  plaintiff  to  be  arrested 
and  taken,  for  the  purpose  of  being  carried  before  a  justice  of  the 
peace,  to  answer  the  premises,  and  be  dealt  with  according  to  law  in 
respect  thereof;  that,  for  the  purposes  aforesaid,  the  defendant,  at  the 
*144.1  *^^^  *time,  when,  &c.,  necessarily  caused  the  plaintiff  to  be  gently 
^  assaulted  and  laid  hold  of,  and  to  be  gently  compelled  to  go  in 
•custody,  as  in  the  declaration  mentioned ;  that,  because  it  was  very  late 
in  the  evening  when  the  plaintiff  was  arrested,  and  an  unreasonable  time 
to  take  him  before  such  justice  as  aforesaid,  the  defendant  unavoidably 
detained  him  for  a  reasonable  time,  and  in  a  reasonable  manner,  in  the 
said  house  in  the  declaration  mentioned,  the  same  being  a  reasonable  and 
convenient  place ;  that  the  defendant  did,  at  and  within  a  reasonable 
time,  and  in  a  reasonable  manner,  after  the  said  arrest,  cause  the 
plaintiff  to  be  taken  in  custody  before  the  said  justice  of  the  peace,  to 
answer  the  premises  and  be  dealt  with  according  to  law;  that  the 
defendant,  on  the  occasion  aforesaid,  did  no  more  than  was  necessary 
for  the  purpose  of  arresting  the  plaintiff  and  keeping  him  in  safe 
custody,  until  he  could  be  carried  before  a  justice  of  the  peace,  to 
answer  the  premises,  and  be  dealt  with  according  to  law;  and  that 
these  were  the  same  supposed  trespasses  whereof  the  plaintiff  had 
above  complained  against  the  defendant, — verification. 

To  this  plea  the  plaintiff  replied  de  injurid ;  whereupon  issue  was 
Joined. 
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The  cause  was  tried  before  WiLiiE,  C.  J.,  at  the  sittings  at  West- 
minster after  Michaelmas  term,  1848.  The  facts  which  appeared  in 
eridence  were  as  follows : — The  defendant  occupied  a  large  mansion  in 
the  neighbourhood  of  Finchley.  The  plaintiff  had  been  in  his  service 
io  the  capacity  of  coachman,  and  consequently  was  well  acquainted 
with  the  premises,  and  knew  where  the  plate  was  kept.  The  plaintiff 
iras  dismissed  from  the  defendant's  employ  in  February,  1848,  since 
which  time  he  had  resided  at  Gloucester  Mews,  London..  On  the  6th 
of  March,  about  9  o'clock  in  the  evening,  the  butler  missed  a  tray  full 
of  plate  from  a  ♦closet  in  his  pantry,  where  it  had  been  seen  r-i^^Ai- 
safe  a  short  time  before,  and,  notwithstanding  immediate  search  '- 
was  made  for  it,  it  could  not  be  found.  On  the  following  morning,  the 
defendant's  bailiff,  crossing  the  lawn,  discovered  the  eispty  tray  under 
a  tree  in  the  shrubbery.  On  the  afternoon  and  evening  of  the  day  on 
which  the  robbery  took  place,  the  plaintiff  was  seen  at  Whetstone,  in 
the  immediate  vicinity  of  the  defendant's  house^  and  had  made  an 
appointment  to  meet  a  person  at  a  public-house  ther^  at  a  later  hour  in 
the  evening,  but  did  not  keep  it.  He  returned  home  to  Gloucester 
Mews,  on  the  night  in  question,  in  a  cab,  the  horse  attached  to  which 
appeared  very  much  distressed,  as  if  he  had  come  a  considerable  dis- 
tance, and  had  travelled  fast. 

It  further  appeared,  that  the  plaintiff,  when  he  was  in  the  service  of 
the  defendant,  had  the  care  of  the  dogs ;  that,  about  9  o'clock  on  the 
evening  of  the  robbery,  the  defendant's  then  coachman,  who  lived  at  the 
porter's  lodge,  heard  a  person  coming  from  the  house  towards  the  gate ; 
and  that  one  of  the  defendant's  dogs,  which  was  in  the  habit  of  barking 
at  strangers,  was  heard  to  <<  sniff"  at  the  man,  as  if  he  recognised  him, 
but  did  not  bark.  And  a  witness  who  saw  the  man  come  out  at  the 
gate,  but  was  unable  to  identify  him,  described  him  as  having  had  on  a 
round  jacket,  resembling  one  which  the  plaintiff  wore  when  seen  that 
night  at  Whetstone. 

The  only  fact  in  the  plea  which  was  not  proved  distinctly  as  alleged, 
was,  that  the  plaintiff  had  been  seen  by  one  Osman  in  the  neighbour- 
hood of  the  defendant's  house  on  the  evening  in  question,  shortly  before 
the  robbery,  and,  when  accosted  by  Osman,  requested  him  not  to  inform 
the  defendant,  or  any  of  the  family  or  servants,  that  he  had  seen  him. 
The  fact  itself  was  proved,  but  the  name  of  the  witness  was  Hawley, 
and  not  Osman. 

♦On  the  part  of  the  defendant,  it  was  submitted,  that  the  plea  r^e^i^/* 
was  divisible,  and  that  it  was  enough  to  prove  so  much  of  it  as  '- 
i^ould  justify  the  suspicion  that  the  felony  had  been  committed  by  the 
plaintiff:  and  the  learned  judge  was  asked  to  amend  the  plea,  by  sub- 
stituting the  name  of  Hawley  for  that  of  Osman.  This  was  objected 
to  by  the  plaintiff's  counsel,  who  said  they  came  prepared  to  crosa- 
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examine  Osman,  but  were  not  prepared  to  deal  with  the  witness  pro- 
posed  to  be  substituted  for  him. 

The  learned  judge  declined  to  allow  the  amendment,  reserving  to  the 
defendant  leave,  on  motion,  to  question  the  propriety  of  such  refusal. 

The  lord  chief  justice  told  the  jury  that  they  must  exclude  from  their 
consideration  what  had  been  shown  to  have  passed  between  the  plaintiff 
and  Hawley ;  and  he  left  it  to  them  to  say  whether  the  other  facts,  so  far 
as  they  had  been  proved  to  their  satisfaction,  and  which  were  known  to 
the  defendant  at  the  time  he  caused  the  plaintiff  to  be  apprehended, 
were  sufficient  to  justify  a  reasonable  man,  acting  with  ordinary  caution, 
and  without  prejudice,  in  suspecting  that  the  felony  had  been  committed 
by  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  25L 

Byles,  Serjt.,  in  Hilary  term  last,  moved  for  a  new  trial,  on  the 
ground  of  misdirection,  an  improper  refusal  to  amend  the  plea,  and  that 
the  verdict  was  against  evidence. — Since  the  case  of  Panton  v.  Williams, 
2  Q.  B.  169  (E.  C.  L.  R.  vol.  42),  1  Gale  &  D.  504,  all  that  is  for  the 
jury  to  determine,  is,  what  are  the  facts,  which  of  them  were  within  the 
knowledge  of  the  defendant  at  the  time,  and  did  the  defendant  act  bond 
♦1471  fi^^>  ^^^  question  of  reasonable  and  probable  cause  *being 
-'  •  entirely  a  question  of  law  for  the  judge.  Here,  the  whole,  the 
law  as  well  as  the  fact,  was  left  to  the  jury.  The  plea, — which  was 
founded  upon  the  case  of  Mure  v.  Kaye,  4  Taunt.  84, — was  substantially 
proved.  It  was  clear  that  a  felony  had  been  committed,  and  that  the 
defendant  acted  with  bona  fides.  [Wilde,  C.  J. — The  plea  was  entirely 
proved,  with  the  exception  of  the  statement  about  Osman.]  It  was  not 
necessary  to  prove  the  whole  of  the  facts  stated  in  the  plea :  it  was 
enough  to  prove  so  much  of  them  as  showed  reasonable  ground  for 
suspicion.  The  part  which  was  not  proved  was  not  material :  the  de- 
fendant was  not  bound  to  prove  the  name  of  the  person  with  whom  the 
conversation  was  alleged  to  have  taken  place.  [Maule,  J. — Would 
the  plea  be  a  good  one,  omitting  the  name  ?]  That  is  not  the  true  test. 
[Maule,  J. — I  should  say,  that,  if  it  is  necessary  to  specify  a  particular 
person,  the  plea  must  in  terms  be  proved, — ^like  a  day  that  is  laid  as 
matter  of  substance.  Wilde,  C.  J. — Suppose  the  plea  had  alleged  a 
confession  to  A.  B. ;  would  you  have  proved  your  plea,  by  showing  a 
confession  to  C.  D.  ?]  It  would  not  be  necessary  to  state  in  the  plea 
the  name  of  the  person  to  whom  the  confession  was  made.  The  sole 
object  of  the  plea,  is,  to  enable  the  court  to  see  whether  or  not  the  cir- 
cumstances form  a  ground  of  reasonable  suspicion.  [Maule,  J. — If  you 
substitute  a  different  person,  you  prove  a  different  ground  of  suspicion. 
You  do  not  allege  suspicion,  but  upon  this  ground  as  well  as  others.] 
The  defendant  is  not  bound  to  prove  aU  the  grounds  of  suspicion  alleged. 
[Maule,  J. — In  the  case  of  a  plea  justifying  the  dibmissal  of  a  servant, 
the  cause  of  dismissal  alleged  need  not  be  entirely  proved.    But  that  is 
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not  quite  a  parallel  case :  the  whole  is  not  tied  together  as  being  the 
ground  of  one  suspicion.]  The  learned  judge  clearly  erred  in  leaving 
'it  to  the  jury  to  say  whether  or  not  there  was  reasonable  ground  r^^*^ 
of  suspicion.  In  Wedge  v.  Berkeley,  6  Ad.  &  E.  663  (E.  C.  L.  ^ 
B.  Yol.  33),  1  N.  &  P.  665,  W.  W.  &  D.  271,  the  direction  was  in  that 
form :  but  the  law  has  since  been  settled  the  other  way,  in  Panton  v, 
Williams. 

A  rule  nisi  having  been  granted, 

WUkms,  Serjt.,  HawJoMj  and  Bailey^  now  showed  cause. — The  plea 
is  bad,  and  therefore,  as  a  verdict  for  the  defendant  would  not  avail 
him,  the  court  will  not  send  the  cause  down  to  a  new  trial.  In  Mure 
V.  Eaye,  4  Taunt.  34,  it  was  held  that  a  plea  justifying  an  arrest  by  a 
private  person,  on  suspicion  of  felony,  must  show  the  circumstances, 
from  which  the  court  may  judge  whether  the  suspicion  was  reasonable. 
[Maulb,  J. — Suppose  the  plaintiff  does  not  choose  to  demur  ?  It  is 
not  for  the  judge  at  nisi  prius  to  inquire  whether  the  plea  is  good  or 
not.]  Whether  there  was  reasonable  or  probable  cause  or  not,  depends 
upon  a  variety  of  facts,  all  of  which  must  not  only  exist,  but  must  have 
been  communicated  to  the  defendant,  and  have  been  believed  by  him  to 
be  true;  and  they  must  be  such  as  furnish  ground  for  the  arrest  of  the 
plaintiff.  The  former  being  found  by  the  jury,  the  latter  is  for  the 
consideration  of  the  judge.  Here,  the  lord  chief  justice  told  the  jury, 
in  effect,  that  the  facts  alleged  in  the  plea  afforded  reasonable  ground 
of  suspicion,  if  they,  the  jury,  were  satisfied  that  they  were  communi- 
eated  to  the  defendant,  and  he  bond  fide  acted  upon  them.  The  jury 
found  that  enough  was  not  proved,  to  amount  to  a  justification.  In 
Davis  V.  Russell,  5  Bingh.  854  (£.  C.  L.  R.  vol.  15),  2  M.  &  P.  590, 
the  defendant,  a  constable,  being  told  by  one  A.  that  the  plaintiff  had 
robbed  her,  and  the  information  being  countenanced  by  a  supposed 
intercepted  letter  which  was  shown  to  him,  apprehended  the  r^c-ij^q 
^plaintiff,  a  respectable  inhabitant  of  Cheltenham,  at  her  lodg-  ^ 
ings,  and  took  her  from  her  bed,  at  night,  to  prison.  The  charge 
proving  unfounded,  the  plaintiff  sued  the  constable  for  the  false  impri- 
sonment; and  the  judge  at  the  trial  directed  the  jury  to  consider 
vhether  the  foregoing  circumstances  afforded  the  defendant  reasonable 
ground  to  suppose  that  the  plaintiff  had  committed  a  felony,  and 
whether,  in  his  situation,  they  would  have  acted  as  he  had  done :  and 
the  court  held  that  this  direction  was  substantially  correct.  In  Beck- 
vith  p.  Philby,  6  B.  &  C.  635  (E.  C.  L.  R.  vol.  13),  9  D.  &  R.  487,  the 
direction  was  almost  in  terms  the  same  as  here.  [Williams,  J. — In 
Davis  V.  Russell,  the  jury  found  for  the  defendant :  and,  in  Beckwith  v. 
Philby  the  direction  was  not  objected  to.  The  leading  case  now  upon 
this  subject  is  Panton  v.  Williams,  2  Q.  B.  169  (E.  C.  L.  R.  vol.  42),  1 
Gale  k  D.  504.  It  was  there  laid  down  by  the  Exchequer  Chamber* 
'hat,  in  an  action  for  indicting  maliciously  and  without  probable  cause, 
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if  the  defendant  set  up  facts  as  showing  probable  cause,  the  judge  must 
determine  whether  the  facts,  if  proyed,  or  any  of  them,  constitute  sach 
cause :  the  jury  are  only  to  decide  whether  the  facts,  or  facts  inferred 
from  them,  exist ;  and  this,  howeyer  complicated  or  numerous  the  facts 
may  be.  Mauls,  J. — The  defendant  pleads  that  he  had  reasonable 
cause  to  suspect,  and  did  suspect.  The  facts  were  in  dispute.  The 
lord  chief  justice  left  it  to  the  jury  to  say  whether  the  facts  proved, 
amounted  to  such  reasonable  and  probable  cause  as  would  justify  a  rea- 
sonably prudent  man  in  suspecting  the  plaintiff.  It  may  be  that  the 
jury  found  that  a  number  of  facts  existed,  but  found  for  the  plaintiff 
because  they  thought  those  facts  did  not  amount  to  reasonable  and  pro- 
bable cause.  The  summing  up  certainly  does  seem,  implicitly,  to  leave 
the  question  of  reasonable  and  probable  cause  to  the  jury.]  The  rule 
^^  f.^^  is  thus  laid  down  by  Lord  *Denman,  in  Turner  t;.  Ambler,  10  Q. 

J  B.  252,  260  (E.  C.  L.  R.  vol.  69):  "The  prevailing  law  of  rea- 
sonable  and  probable  cause,  is,  that  the  jury  are  to  ascertain  certain 
facts,  and  the  judge  is  to  decide  whether  those  facts  amount  to  such 
cause.  But,  among  the  facts  to  be  ascertained,  is,  the  knowledge  of  the 
defends  :at,  of  the  existence  of  those  which  tend  to  show  reasonable  and 
probaole  cause ;  because,  without  knowing  them,  he  could  not  act  upon 
them ;  and  also  the  defendant's  belief  that  the  facts  amounted  to  the 
offence  which  he  charged ;  because  otherwise  he  will  have  made  them 
the  pretext  for  prosecution,  without  even  entertaining  the  opinion  that 
he  had  a  right  to  prosecute.  In  other  words,  the  reasonable  and  pro- 
bable cause  must  appear,  not  only  to  be  deducible  in  point  of  law  from 
the  facts,  but  to  have  existed  in  the  defendant's  mind  at  the  time  of  his 
proceeding :  and,  perhaps,  whether  they  did  so  or  not,  is  rather  an  inde- 
pendent question  for  the  jury,  to  be  decided  on  their  view  of  all  the 
particulars  of  the  defendant's  conduct,  than  for  the  judge,  to  whom  the 
legal  effect  of  the  facts  only  is  more  properly  referred."  It  was  impos- 
sible that  the  lord  chief  justice  could  have  forgotten  the  rule  now  so 
long  and  so  well  settled,  that  reasonable  and  probable  cause  is  for  the 
judge  only.    In  substance,  it  is  submitted,  the  direction  was  right. 

The  learned  judge  was  also  right  in  refusing  to  allow  the  proposed 
amendment.  The  plea  alleged  the  conversation  to  have  taken  place 
with  Osman :  to  have  permitted  the  name  of  another  person  to  be  sub- 
stituted for  Osman *s,  would  clearly  hare  prejudiced  the  plaintiff  in  the 
conduct  of  his  action.  In  Boucher  v.  Murray,  6  Q.  B.  862  (E.  C.  L. 
R.  vol.  51),  a  declaration  on  a  guarantee  stated,  that,  in  consideration 
that  the  plaintiff  would  make  advances  of  money  by  way  of  loan  to  B., 
the  defendant  promised  to  repay  the  plaintiff  such  sums  as  he  should  so 
m-iR-i-t  ^advanecy  if  B.  should  make  default;  and  alleged  for  breach, 

-^  that  B.  made  default,  and  that  the  defendant  did  not  pay  the 
plaintiff.  To  this  the  defendant  pleaded,  that  the  plaintiff  did  not  make 
the  said  advances  to  B.,  in  manner  and  form,  &c.    At  the  trial,  the 
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judge  ordered  the  declaration  and  plea  to  be  amended,  by  stating  in 
the  count  that,  in  consideration  that  the  plaintiff  would  procure  the 
Britiih  and  Auttralian  Bank,  in  which  the  plaintiff  was  a  partner,  to 
make  adrances,  kc,  to  B.,  the  defendant  promised  to  repay  the  said 
bank  such  sums  as  the  plaintiff  should  so  cause  to  be  advanced,  &c. ;  and, 
in  the  plea,  that  the  plaintiff  did  not  procure  the  said  bank  to  make  the 
said  advances :  and  it  was  held  that  such  amendment  was  not  warranted 
bj  the  statute.  And  in  Bowers  v.  Nixon,  2  Garr.  k  K.  872  (E.  C.  L. 
B.  ToL  61),  it  was  ruled  by  Maulb,  J.,  that  <(  the  enactments  for  allow- 
ing amendments  at  nisi  prius,  were  intended  to  meet  variances  arising 
from  mere  slips  or  accidents,  and  that  they  do  not  extend  to  a  case  in 
which  the  party  has  intentionally  and  designedly  framed  his  pleading 
in  a  manner  which  gives  rise  to  the  objection."  [Maule,  J. — In  Pratt 
V.  Hanbury,  19  Law  Journ.  N.  S.,  Q.  B.  17,  where  there  was  a  plea  of 
JQStification  in  an  action  for  a  malicious  prosecution  on  a  charge  of 
receiving  stolen  goods,  alleging  that  the  goods  had  been  stolen  by  <<some 
person  unknown,"  and  the  evidence  at  the  trial  showed  that  the  plain- 
tiff had  received  the  goods  from  a  servant  of  the  defendant,  named 
John  Press, — ^it  was  held  that  the  judge  at  nisi  prius  properly  exercised 
hi3  discretion,  in  allowing  the  plea  to  be  amended  by  striking  out  the 
words  (<some  person  unknown,"  and  substituting  the  words  «<John 
Press."  The  statute  8  &  4  W.  4,  c.  42,  s.  28,  contemplates  two  cases 
in  which  amendments  are  to  be  allowed, — first,  where  the  variance  is  in 
a  matter,  which,  in  the  ^judgment  of  the  court  or  judge,  is  not  p^^  .^ 
material  to  the  merits  of  the  case,  and  one  by  which  the  opposite  '- 
party  cannot  have  been  prejudiced  in  the  conduct  of  his  action  or 
defence,^-fiecondly,  where  it  is  in  a  matter  not  material  to  the  merits 
of  the  case,  but  by  which  the  party  may  have  been  prejudiced.  In  the 
latter  case,  the  amendment  is  to  be  allowed  upon  reasonable  terms. 
This  seems  to  have  been  a  case  falling  within  the  latter  branch  of  the 
Btatate,  and  one  in  which  an  amendment  might  properly  have  been 
allowed,  if  properly  asked  for.] 

Byles,  Serjt.,  and  WiUes,  in  support  of  the  rule. — The  plea  shows 
that  a  felony  had  been  committed,  and  it  discloses  circumstances  rea- 
sonably calculated  to  excite  the  suspicion  which  the  defendant  enter- 
tained and  acted  upon.  The  direction  of  the  learned  judge  was  clearly 
wrong :  he  left  to  the  jury  what  he  ought  himself  to  have  determined, 
viz.,  the  existence  of  reasonable  and  probable  cause.  [Maule,  J. — It 
Was  for  the  jury  to  say  whether  the  facts  pleaded  were  proved,  and  for 
the  judge  to  determine  whether  or  not  they  amounted  to  reasonable  and 
probable  cause, — treasonable  and  probable  cause,  not  for  suspecting,  but 
for  imprisoning  the  plaintiff.]  Whatever  is  reasonable  and  probable 
cause  for  suspecting,  is  reasonable  and  probable  cause  for  arresting. 
The  judge  was  also  wrong  in  telling  the  jury  to  exclude  from  their  con- 
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sideration  all  about  the  communication  to  Osman  (or  Hawley) :  it  was 
at  all  events  admissible  to  show  that  the  defendant  acted  bond  fide. 

Maule,  J. — I  am  of  opinion, — and  I  believe  my  learned  brothers  all 
agree  with  me,— that  the  rule  must  be  made  absolute  for  a  new  trial, 
on  the  ground  of  misdirection.  If  the  direction  of  the  lord  chief  jus- 
,^^..0-1  tice  in  substance  was,  that  the  jury  were  to  consider  whether 
-^  *the  facts  stated  in  the  plea  were  true,  and  whether  they 
amounted  to  reasonable  and  probable  cause,  then,  no  doubt,  the  direc- 
tion was  wrong.  That  the  direction  took  that  precise  form,  however, 
is  not  quite  clear.  But  it  seems  not  to  be  disputed,  that  his  lordship 
did  go  on  to  say,  that,  in  considering  the  grounds  of  the  defendant's 
suspicion,  they  must  exclude  from  their  minds  the  fact  of  the  alleged 
conversation  with  Osman  (or  Hawley,  as  it  turned  out).  That  clearly 
was  not  correct.  It  was  a  material  fact,  and  might  have  influenced 
their  decision.  I  think  the  objection  an  insuperable  one.  Our  decision 
necessarily  involves  this — ^that  the  plea  would  have  been  a  perfectly 
good  plea  without  the  allegation  about  Osman.  If  the  plea,  without 
that  allegation,  would  have  been  insufficient,  the  plaintiff  would  have 
been  entitled  to  a  verdict. 

It  is  unnecessary  to  decide  the  other  points.  I  incline  to  think  that 
the  amendment  which  was  proposed  was  in  a  matter  not  material  to  the 
merits  of  the  case,  but  that  it  was  in  a  matter,  by  the  amendment  of 
which  the  opposite  party  might  have  been  prejudiced  in  the  conduct  of 
his  cause;  and  therefore  that  it  was  one  which  ought  to  have  been  made, 
upon  such  terms  as  the  judge  might  think  reasonable,  under  the  con- 
cluding part  of  the  8  &  4  W.  4,  c.  42,  s.  23. 

The  rest  of  the  court  concurring,  Rule  absolute  accordbgly. 


*BELL,  Public  Officer  of  THE  NATIONAL  PROVINCIAL 
^^**J      BANK  OF  ENGLAND,  v.  WELCH  and  ADAMS.    Jan.  29. 

The  defendants  gare  the  plaintiff  Che  following  guarantee : — "  We,  the  nndenigned,  hereby 
indemnify  the  National  Provincial  Banking  Company,  to  the  extent  of  10002.,  advanced  or  to 
he  advanced  to  R.  P.,  by  the  said  company."  It  appeared,  that,  at  the  time  the  guarantee 
wai  given,  R.  P.  was  indebted  to  the  bank  in  a  sam  exceeding  10002. : — Held,  that  the  gua- 
rantee did  not,  open  the  faoe  of  ity  or  eonatmed  with  reference  to  the  extrinaie  eircamitances, 
discloie  a  sufficient  consideration. 

A  declaration  upon  the  above  guarantee,  stated,  that,  at  the  time  of  making  the  agreement,  kc, 
K.  P.  kept  an  aooonnt  with  the  company,  and  was  indebted  to  them  in  8002.  for  money 
advanced ;  that  it  wati  proposed  between  R.  P.  and  the  company,  that  the  company  shoald 
advance  him  divers  other  moneys  not  then  agreed  upon ;  and  that  thereupon  the  agreemest 
(setting  it  oat)  was  entered  into :  the  declaration  then  proceeded  to  allege,  that,  "in  considera- 
tion of  the  premises,"  the  parties  mutually  promised,  Ac,  that  the  company  did  advance  to  R. 
P.  divers  large  sums,  amounting  to  10002.,  and  forbore  and  gave  day  of  payment  to  R.  ?•» 
Ac. : — Held,  that  the  whole  of  the  allegations  preceding  the  mutual  promises,  formed  part  of 
the  consideration  for  the  defendanta*  promise,  and  were  all  put  in  issue  by  non  assumpsit. 

Assumpsit  on  a  guarantee.     The  declaration  stated,  that,  at  the  time 
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of  the  agreement  thereinafter  mentioned,  the  plaintiff  was  registered 
pablic  officer  of  the  National  Provincial  Bank  of  England,  carrying  on 
business  at  Blandford,  in  the  coanty  of  Dorset ;  that  one  Richard  Fin- 
ney kept  a  certain  banking  account  with  the  said  company,  at  their 
branch  bank  at  Blandford,  and  was  indebted  to  the  company  in  800/., 
for  money  advanced  by  them  to  the  said  Richard  Finney,  and  it  was 
then  proposed  between  the  said  Richard  Finney  and  the  said  company, 
that  the  said  company  should  advance  to  the  said  Richard  Finney 
divers  other  moneys  not  then  agreed  upon;  that  thereupon,  after- 
wards, to  wit,  on  the  4th  of  October,  1847,  a  certain  agreement  in 
writing  was  made  and  entered  into  by  the  said  company  and  the 
defendants,  and  was  signed  by  the  defendants,  in  the  words  fol- 
lowing:—  «*  We,  the  undersigned,  hereby  indemnify  the  National 
^Provincial  Bank  of  England  to  the  extent  of  lOOOZ.,  advanced  ^^^  ^^ 
or  to  he  advanced  to  Mr.  Richard  Finney,  of  Hamworthy,  ship-  ^ 
builder,  by  the  Blandford  branch  of  that  establishment ;  but  the  said 
indemnity  to  cease  when  the  said  Richard  Finney  shall  have  paid  in  the 
said  sum  of  10002.  to  the  credit  of  his  account  :*'  Mutual  promises : 
Averment,  that  the  said  company  did  advance  to  the  said  Richard  Fin- 
ney divers  large  sums  of  money  amounting  to  10002.,  and  forbore  to 
the  said  Richard  Finney,  and  gave  him  day  of  payment  of,  the  said 
Bum  so  due  to  the  said  company  at  the  time  of  making  the  said  agree* 
ment  by  the  defendants,  from  the  time  of  making  the  said  agreement, 
and  forbore  to  him  and  gave  him  day  of  payment  of  the  said  sums  so 
advanced  to  him  after  the  making  of  the  said  agreement,  from  the  time 
when  the  last-mentioned  sums  were  respectively  advanced,  until  the 
said  Richard  Finney  had  had  a  reasonable  time  to  pay  the  said  sum 
of  10002.  in  to  his  account,  to  wit,  from  the  said  several  periods 
respectively  up  to  the  commencement  of  the  suit :  that  the  said  com- 
pany were  always  from  the  time  of  making  the  agreement  and  promise 
by  the  defendants,  until  and  at  and  after  the  said  Richard  Finney  had 
bad  a  reasonable  time  to  pay  in  the  said  sum  of  10002.  to  the  credit  of 
bis  account,  ready  to  receive  the  same,— -of  which  the  defendants  had 
notice :  that,  although  the  said  Richard  Finney,  after  the  making  of 
tbe  said  agreement,  to  wit,  on,  &c.,  paid  in  to  his  account  the  small  sum 
of  1792.  10«.  10<2.,  yet  he  did  not  pay  in  the  residue  of  the  sum  of 
10002.,  to  wit,  8202.  9«.  2d.,  or  any  part  thereof,  and  the  said  agree- 
ment and  promise  of  the  defendants  had  been  since  the  making  thereof, 
and  were  still,  in  full  force,  virtue,  and  effect :  that,  at  the  expiration 
of  the  said  reasonable  time  for  the  said  Richard  Finney  to  have  paid 
in  10002.,  to  wit,  on  the  1st  of  January,  1848,  he  was  indebted  to  the 
said  company  in  a  sum  ♦exceeding  10002.,  to  wit,  20002.,  for  p^-  -^ 
money  at  the  time  of  the  making  of  the  said  agreement  and  ^ 
promise  of  the  defendants  advanced  or  to  be  advanced  to  the  said 
Bicbard  Finney  by  the  said  company,  according  to  the  true  intent  and 
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xoeaning  of  the  said  agreement  and  promise  of  the  defendants  as  afore- 
said :  yet  that  the  said  Richard  Pinnej,  although  requested  so  to  do, 
had  not  paid  the  said  last-mentioned  sum,  or  any  part  thereof;  that  of 
this  the  defendants  had  notice,  and  were  then  requested  by  the  said 
company  to  pay  the  last-mentioned  sum,  to  the  extent  of  IOOOZ.7  accord- 
ing to  the  true  intent  and  meaning  of  the  said  agreement  and  promise 
of  the  defendants  in  that  behalf;  yet  that  the  defendants  had  not  paid 
the  same,  or  any  part  thereof. 

There  was  also  a  count  upon  an  account  stated. 
The  defendants  pleaded  several  pleas,  but  the  only  material  one  was 
non  assumpsit ;  upon  which  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London 
after  last  Trinity  term.  The  facts  that  appeared  in  evidence  were,  that 
the  plaintiff  was  the  public  ofBcer  of  The  National  Provincial  Bank  of 
England,  having  a  branch  establishment  at  Blandford,  in  the  county  of 
Dorset,  the  business  of  which  was  conducted  by  one  May ;  that  one 
Bichard  Pinney  had,  for  some  years,  banked  at  the  Blandford  branch, 
and  had  been  allowed,  on  several  occasions,  to  overdraw  his  account, 
upon  the  faith  of  guarantees,  limited  in  point  df  time  and  amount, 
signed  by  the  defendant  Welch ;  and  that,  on  the  8th  of  July,  1847, 
May,  the  manager  of  the  Blandford  branch,  addressed  and  sent  the 
following  letters  to  Richard  Pinney,  and  to  Welch :— 

cc  National  Provincial  Bank  of  England. 
i<  Blandford,  July  8,  1847. 
<<Dear  Sir, — ^We  are  advised  of  the  payment  to  your  credit,  per 
m^f-fr-t  London  Joint,  of  850Z.  this  morning;  and  ^your  acceptances 
-*  will  be  duly  advised.    You  must  be  aware  that  these  transactions 
exhaust  the  temporary  guarantee,  and  leave  the  bank  comparatively 
unprotected :  and  I  have,  therefore,  to  beg  you  will  either  forward  the 
permanent  guarantee,  which  might  be  completed  in  ten  minutes,  or  a 
fresh  temporary  one.    All  the  unpleasantness  and  correspondence  of  this 
nature  is  occasioned  by  your  own  neglect,  in  not  providing  the  promised 
permanent  guarantee :  and  I  have  no  doubt  Mr.  Welch  will,  upon  your 
showing  him  this  note,  give  his  attention  to  the  matter  without  furthei 
delay.     Yours,  kc, 

(Signed)    «  J.  Mat,  Manager." 
"  R.  Pinney,  Esq." 

<(  National  Provincial  Bank  of  England. 
Blandford,  August  27,  1847. 
«  Dear  Sir, — ^When  I  saw  you  in  Poole,  you  told  me  you  would  forth 
with  forward  me  the  permanent  guarantee  for  Mr.  Pinney.     Your  last 
temporary  one  has  been  some  time  exhausted ;  and  I  trust  you  will  at 
once  forward  me  the  permanent  guarantee,  or  a  fresh  temporary  under- 
taking, as  usual.     Yours,  &c. 

(Signed)    «  J.  May,  Manager." 
«M.K.  Welch,  Esq." 
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On  the  4th  of  October,  1847,  the  following  guarantee  was  given  to 
Maj,  signed  bj  both  the  defendants : — 

«  Poole,  Oct.  4,  1847, 

(<We,  the  undersigned,  hereby  indemnify  the  National  Provincial 
Bank  of  England,  to  the  extent  of  10002.,  advanced^  or  to  he  advanced^ 
Mr.  Richard  Pinney,  of  Hamworthy,  ship-builder,  by  the  Blandford 
branch  of  that  establishment ;  but  the  said  indemnity  '*'to  cease  ^^^  .^ 
when  he  shall  have  paid  in  the  said  sum  of  lOOOI.  to  the  credit  ^ 
of  his  account. 

(Signed)     "M.  K.  Welch, 
"G.  A.  Adams." 

At  the  time  this  guarantee  was  given,  Pinney  was  indebted  to  the 
bank  in  1400Z.  After  the  date  of  the  guarantee,  812/.  11«.  was  advanced 
by  them  to  Pinney,  and  1792. 10«.  lOd.  was  paid  in  by  him  to  the  credit 
of  his  account. 

On  the  part  of  the  defendants,  it  was  submitted,  that  the  guarantee 
was  void  for  uncertainty,  and  for  want  of  a  suflScient  consideration 
appearing  on  the  face  of  it ;  and  that  the  averment  of  the  proposal 
between  Pinney  and  the  bank,  that  the  latter  should  advance  moneys 
to  the  former, — ^which,  it  was  insisted,  was  put  in  issue  by  non  assump- 
sit,— ^was  not  proved. 

Under  his  lordship's  direction,  the  jury  found  for  the  plaintiff,  damages 
10002.,  leave  being  reserved  to  the  defendants  to  move  to  enter  a  non- 
suit, upon  the  objections  above  mentioned,  or  to  reduce  the  damages  by 
the  sum  of  1792.  10«.  lOci 

Channettj  Serjt.,  in  Michaelmas  term  last,  accordingly  obtained  a 
role  nisi  to  enter  a  nonsuit,  or  to  reduce  the  damages ;  or  to  arrest  the 
judgment,  on  the  ground  that  the  declaration  disclosed  no  good  cause 
of  action.  He  referred  to  Raikes  v.  Todd,  8  Ad.  &  E.  846  (E.  C.  L. 
R.  vol.  55),  1  P.  &  D.  138,  Johnston  v.  Nicholls,  1  M.  Or.  &  S.  251 
(E.  C.  L.  R.  vol.  50),  and  Chapman  v.  Sutton,  2  M.  Or.  &  S.  634  (E. 
C.  L.  R.  vol.  52). 

Shee^  Serjt.,  and  James  Wilde,  showed  cause. — The  ground  upon 
which  a  nonsuit  is  asked  for,  is,  that  the  proposal  alleged  in  the  decla- 
ration, is  part  of  the  ^consideration  for  the  defendants'  prombe,  |-^^  .^ 
and  that  there  was  no  evidence  of  any  such  proposal.  The  gua-  *- 
rantee  itself,  however,  it  is  submitted,  affords  some  evidence  of  a  pro- 
posal ;  and,  besides,  it  was  shown  that  the  defendants  had,  on  several 
previous  occasions,  given  the  bank  temporary  guarantees  in  the  same 
form.  Further,  it  is  submitted,  that  it  was  not  necessary  to  prove  that 
allegation :  it  was  mere  matter  of  inducement.  [Maule,  J. — Is  it  not 
made  material  and  necessary  to  be  proved,  by  the  statement  that  it  was 
part  of  the  consideration  for  the  defendants'  promise  ?]  But  for  the 
words  ('in  consideration  of  the  premises,"  there  would  have  been  no 
difficulty.    [Maule,  J. — ^If  it  had  been,  <<  in  consideration  of  the  said 
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proposal/*  it  would  have  been  difficult  to  say  that  the  proposal  was  not 
put  in  issue.]  Non  assumpsit  puts  in  issue  the  making  of  the  promise 
upon  the  consideration  stated :  Sutherland  v,  Pratt,  11  M.  k  W.  296,t 
2  Dowl.  N.  S.  813.  Does  it  put  in  issue  «the  premises,"  as  a  matter 
of  fact  ?  [Maule,  J. — Where  the  promise  is  inferred  from  the  con- 
sideration, non  assumpsit  puts  it  in  issue.]  The  contract  is  set  out  in 
terms  in  the  declaration :  the  whole  consideration  must  appear  upon 
the  face  of  the  instrument.  <<  In  consideration  of  the  premises*'  means 
no  more  than  <<  in  that  state  of  things.*'  [Maule,  J. — ^It  means,  in 
truth,  merely  an  ayerment  of  notice.]  The  premises  themselves  are 
not  in  the  nature  of  a  consideration.  If  the  proposal  is  a  material  alle- 
gation, it  is  admitted :  Bennion  v.  Davison,  S  M.  &  W.  179.  f 

To  make  a  guarantee  good,  it  is  necessary  that  the  consideration 
should  distinctly  appear  upon  the  face  of  it.  It  will  be  contended,  on 
the  other  side,  that  it  is  doubtful  whether  the  consideration  for  the  gua- 
rantee, was  past  or  future  advances.  «  Advanced  or  to  be  advanced," 
nt-if^rx-i  must  be  read  << advanced  and  to  be  ^advanced;"  and  then  the 
-*  guarantee  would  be  sufficient ;  Johnson  v,  Nicholls,  1  M.  Gr.  k 
S.  251  (E.  C.  L.  R.  vol.  50) ;  Chapman  v.  Sutton,  2  M.  Gr.  &  S.  684 
(E«  C.  L.  R.  vol.  52).  [Gresswell,  J. — Was  it  meant  to  be  a  guarantee 
for  the  8001.  said  to  have  been  already  advanced,  if  no  more  were  ad- 
vanced ?]  Clearly  not.  The  declaration  states  that  there  had  been  a 
proposal  by  Pinney  to  the  bank  to  advance  money  to  him,  and  that 
800^.  only  had  been  advanced.  The  promise  is,  to  indemnify  the  bank 
to  the  extent  of  lOOOZ.  advanced.  If  it  had  stopped  there,  there  would 
have  been  an  implied  promise  of  indemnity.  ][Maulb,  J. — I  doubt 
that.]  "Indemnify"  implies  a  forbearance.  [Maule,  J. — For  how 
long  ?]  For  a  reasonable  time.  [Maule,  J. — What  i»  a  reasonable 
time  ?]  The  case  which  seems  to  approach  the  nearest  to  this,  is  Raikes 
V.  Todd,  8  Ad.  &  E.  846  (E.  C.  L.  R.  vol.  85),  1  P.  &  D.  138.  The 
guarantee  there  was, — "  I  undertake  to  secure  to  you  the  payment  of 
any  sums  you  have  advanced,  or  may  hereafter  advance,  to  D.  on  his 
account  with  you,  commencing,  &c.,  not  exceeding  20002."  The  decla- 
ration thereon  stated  that  the  plaintiffs  had  opened  an  account  with, 
and  made  advances  to,  D.,  commencing  on,  &c.,  and  that  the  guarantee 
was  given  in  consideration  of  the  premises,  and  also  in  consideration  that 
the  plaintiff,  at  the  request  of  the  party  guarantying,  would  continue 
to  advance  further  sums  to  D.  on  his  said  account  with  the  plaintiffs : 
and  it  was  held  that  the  consideration  did  not  sufficiently  appear  by  the 
written  instrument,  to  support  the  declaration ;  but  two  of  the  judges, 
— ^Lord  Dbnmax  and  Coleridge,  J., — seemed  to  think  that  the  words 
imported  a  consideration  of  forbearance.  In  construing  instruments 
of  this  nature,  the  court  will  look  at  the  surrounding  circumstances. 
In  Newbury  v.  Armstrong,  6  Bingh.  201  (E.  C.  L.  R.  vol.  19),  3  M. 
k  P.  509,  TiNDAL,  G.  J.,  says :  «<  We  ought  not  to  be  too  strict  in 
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"^the  construction  of  these  instruments ;  for,  if  every  agreement  ^^^  ^^ 
entered  into  by  a  tradesman  be  so  minutely  criticised,  it  will  be  ^ 
necessary  to  resort  to  an  attorney  in  the  most  common  intercourse  of 
life."  In  Tanner  v.  Moore,  9  Q.  B.  1  (E.  C.  L.  R.  vol.  68),  a  declara- 
tion, in  assumpsit,  stated  that  T.  had  commenced  an  action  against  M. 
for  1652. ;  and  that,  in  consideration  of  T.*s  «  agreeing  to  stay  the  said 
action,*'  the  defendant  promised  to  pay  T.  the  1651,  within  six  months 
next  after  the  decease  of  A.  The  promise,  as  proved,  was,  to  pay,  as 
above,  in  consideration  of  T.'s  «  having  agreed**  to  stay  the  action ;  and 
it  was  held,  that  this  was  no  variance,  and  that  a  valid  consideration 
▼as  proved.  In  delivering  the  judgment  of  the  court,  Lord  I>enman 
there  says :  «  Here,  the  declaration  speaks  of  the  consideration  as  the 
plaintiff's  agreeing  to  Hatfy  &c.  Now,  that  word  necessarily  implies  a 
continuing  agreement  till  the  action  is  stayed :  and  the  words  of  the 
instrument,  « having  agreed,'  necessarily  imply  the  same;  for,  it  would 
be  absurd  to  suppose  that  the  defendant  bound  himself  to  pay  the 
money,  in  consideration  of  the  plaintiff's  merely  having  at  a  past  time 
agreed  to  stay  the  proceedings,  unless  that  agreement  was  continuing 
at  the  time  of  the  signing  of  the  instrument,  and  until  the  action  was 
actually  stayed."  So,  here,  it  would  be  absurd  to  suppose  that  the 
defendants  would  consent  to  guaranty  the  past  account,  unless  something 
fature  was  to  be  done  by  the  bank  for  Finney's  benefit.  In  Haigh  v. 
Brooks,  10  Ad.  &  E.  309  (E.  C.  L.  R.  vol.  37),  2  P.  &  D.  477,  the  guar- 
antee  was  in  these  terms : — <'  Messrs.  H.  In  consideration  of  your  being 
in  advance  to  L.  in  the  sum  of  10,0002.  for  the  purchase  of  cotton,  I  do 
hereby  give  you  my  guarantee  for  that  amount  on  their  behalf:"  and 
it  was  held,  by  the  court  of  error,(a)  that  the  guarantee  did  not 
^necessarily  imply  a  past  advance ;  and  that  the  plaintiffs,  on  a  p^.  ^^ 
trial,  might  have  offered  evidence  to  show  that  future  advances  ^ 
had  been  contemplated.  In  Goldshede  v.  Swan,  1  Ezch.  154,t  in  an 
action  on  the  following  guarantee, — « In  consideration  of  your  having 
this  day  advanced  to  our  client,  Mr.  V.  D.,  7502.,  secured  by  his  war- 
rant of  attorney,  payable  on  the  22d  of  August  next,  we  hereby  jointly 
and  severally  undertake  to  pay  the  same  on  default,  &c.  Dated  the 
22d  of  June,  1840," — the  declaration  stated,  that,  in  consideration  that 
the  plaintiff  would,  on  the  22d  of  June,  1840,  lend  to  one  Y.  D.  7502., 
on  the  security  of  a  warrant  of  attorney,  payable  on  the  22d  of  August 
then  next,  and  would  forbear  and  give  time  to  Y.  D.  until  the  22d  of 
August,  the  defendant  promised,  &c. :  and  it  was  held,  that  the  instru- 
ment was  sufficiently  ambiguous  to  admit  of  evidence  to  show  that  the 
advance  was  not  a  past  one,  but  was  made  simultaneously  with  the 
execution  of  the  guarantee ;  and  that  no  amendment  of  the  declaration 
was  necessary.  Parks,  B.,  there  said :  <<  I  entertained  some  doubt,  at 
first,  whether  the  consideration  which  appears  on  the  face  of  this 

(a)  Brooks  r.  HaIgh,  10  Ad.  k  E.  323  (B.  0.  L.  R.  Tol.  87),  4  P.  A  D.  228. 
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guarantee,  was  sufficiently  ambiguoos  to  let  in  an  explanation.  Bat,  on 
the  authority  of  the  cases  of  Haigh  v.  Brooks  and  Butcher  v.  Steuart, 
11  M.  &  W.  857, 1 1  think  it  is.  I  think  that  the  evidence  was  properly 
admitted,  not  for  the  purpose  of  contradicting  the  instrument,  but 
to  explain  the  meaning  of  its  terms.  It  was  proved  that  no  money 
had  been  advanced  before  the  execution  of  the  instrument :  it  must, 
therefore,  be  read  as  pointing  to  future  advances:  and  there  is 
nothing  inconsistent  or  unnatural  in  this  construction.  Upon  this 
ground  the  Queen's  Bench  proceeded  in  Haigh  v.  Brooks ;  and  nobody 
can  doubt  that,  in  that  case,  the  memorandum  might  be  read  as 

♦16^1  *^®f®r^'^g  ^^  *  P*8*  event.  So,  in  Butcher  v.  Steuart,  it  was 
^  shown  that  no  release  had  been  procured ;  and  the  time  was  held 
to  be  a  future  one.  Butcher  v.  Steuart  was  recognised  in  Tanner  v. 
Moore.  Now,  reading  this  instrument  with  the  facts  given  in  evidence, 
there  is  nothing  inconsistent  with  its  being  for  a  future  event.  I,  how- 
ever, found  my  opinion  upon  the  cases  of  Haigh  v.  Brooks  and  Butcher 
V.  Steuart."  [Williams,  J. — Would  the  present  guarantee  attach 
immediately?  or  only  upon  future  advances  being  made?]  In  the 
latter  event,  probably.  The  court  will  look  at  the  existing  state  of 
circumstances,  as  apparent  on  the  face  of  the  record,  in  construing  the 
instrument.  In  Chapman  v.  Sutton,  2  M.  Crr.  &  S.  634  (E.  C.  L.  R.  vol. 
52),  the  guarantee  was  almost  in  terms  the  same  as  this  :  it  was — <<  In 
consideration  of  advances  made  and  to  be  made  by  A.  k  B.,  or  by  any 
other  persons  of  whom  their  firm  may,  from  time  to  time,  consist,  in 
the  way  of  loan,  &c.,  we  jointly  and  severally  hereby  guaranty  to  A. 
&  B.  the  repayment  of  the  said  advances,  and  to  indemnify  them 
against  any  loss  by  reason  of  such  advances ;  our  liability  not  to  exceed 
lOOOZ.,"  &c. :  and  it  was  held  that  it  disclosed  a  sufficient  consideration. 
In  Johnson  t;.  NichoUs,  1 M.  Gr.  k  S.  251  (E.  C.  L.  R.  vol.  50),  B.  gave  A. 
the  following  guarantee, — "  As  you  are  about  to  enter  upon  transactions 
in  business  with  C,  with  whom  you  have  already  had  dealings,  in  the 
course  of  which  G.  may,  from  time  to  time,  become  indebted  to  you ;  in 
consideration  of  your  doing  so,  I  hereby  agree  to  be  responsible  to  you  for, 
and  guaranty  to  you,  the  payment  of  any  sums  of  money  which  C.  now 
is,  or  may  at  any  time  be,  indebted  to  you,  so  that  I  am  not  called  upon 
to  pay  more  than  the  sum  of  2000^"  There  had  been  consider- 
able dealings  between  A.  and  C.  prior  to  the  date  of  the  guarantee, 
^^  /? 4-1  consisting  of  loans  of  money,  payments  made  for,  and  *goods  sup- 
^  plied  to  C.  by  A.,  the  credit  upon  which  had  not  then  expired ; 
and  those  dealings  had  been,  to  a  small  extent,  since  continued.  The 
declaration  alleged  the  existence  of  the  prior  dealings  between  A.  and 
C.,  of  the  three  descriptions  above  mentioned,  and  then  went  on  to 
state,  that,  in  consideration  that  A.  would  continue  such  dealings  as 
aforesaid  with  C,  B.  promised  A.  to  be  responsible  for,  and  to  guaranty, 
the  payment  of  any  sums  of  money  which  C.  then  was,  or  at  any  time 
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thereafter  might  be,  indebted  to  A.,  in  the  course  of  such  dealings  as 
aforesaid, — that  is  to  «ay,  as  well  in  reject  of  the  said  sums  of  money 
90  lent  and  advanced  on  credit  as  aforesaid^  and  of  the  said  sums  of 
money  so  paid,  laid  out,  and  expended  on  credit  as  aforesaid,  and  of  the 
taid  goods  so  sold  on  credit  as  aforesaid,  and  which  respective  credits 
were  wholly  unexpired  as  aforesaid  at  the  time  of  the  making  of  the  said 
'promise,  as  also  in  respect  of  such  dealings  so  to  he  continued  as  afore- 
iaid,  so  that  C.  should  not  be  called  on  to  pay  more  than  2000/.  It 
was  held,  that  the  guarantee  disclosed  a  sufficient  consideration  for  the 
payment,  as  well  of  the  past  as  of  the  future  debt ;  and  that  there  was 
no  variance  between  the  declaration  and  the  proof.  Erle,  J.,  there 
said :  <<  The  written  agreement  that  was  produced  in  proof,  required 
some  parol  evidence  to  show  its  application  ;  and  it  might  properly  be 
explained,  by  showing  the  nature  and  character  of  the  dealings  prior 
and  subsequent  to  it :  and  I  think  the  evidence  given  was  quite  con- 
sistent with  the  guarantee  itself,  and  with  the  expansion  of  it  in  the 
declaration."  The  meaning  of  the  guarantee  in  the  present  case,  is, 
that  the  bank  have  advanced,  and  may  in  future  advance,  money  to 
Pinney,  and  that,  if  they  do  make  future  advances,  the  defendants 
andertake  to  indemnify  them  against  the  whole,  both  past  and  future. 
Consistently  with  the  nature  of  the  transactions  disclosed  by  the  evi- 
dence, the  court  can  *put  no  other  construction  upon  it.  [Maule,  r^-i^:' 
J. — In  that  case,  yon  are  reduced  to  this  difficulty,  that  the  ^ 
paper  shows  no  consideration  upon  the  face  of  it.]  It  must  be  assumed 
that  the  bank  were  not  at  once  to  sue  the  customer  for  the  past  advances. 
Unless  that  were  so,  the  undertaking  would  have  been  simply  an  under- 
taking to  pay  the  existing  debt. 

As  to  the  reduction  of  damages,  it  appears  that  1792.  10^.  lOd.  had 
been  paid  into  the  bank  by  Pinney,  and  the  defendants  claim  to  set  off 
that  sum  in  reduction  of  their  liability  upon  the  guarantee.  To  do  this, 
will  be  doing  violence  to  the  language  of  the  guarantee.  [Maule,  J. — 
You  do  greater  violence  to  the  sense  of  the  document,  if  you  do  not 
allow  the  set-off.] 

Channell,  Serjt.,  and  Barstow,  in  support  of  the  rule. — The  allegation 
in  the  declaration,  which  precedes  the  statement  of  the  defendant's 
promise,  clearly  was  put  in  issue  by  non  assumpsit,  unless  it  can  be  said 
to  be  mere  surplusage,  which,  it  is  submitted,  it  cannot  be.  «The 
premises"  are  merely  a  promise  for  the  debt  or  default  of  a  third  person, 
and  therefore  the  case  would  be  within  the  statute  of  frauds.  Now,  it 
13  quite  settled,  that  the  promise  as  well  as  the  consideration  must  be 
collected  from  the  face  of  the  guarantee.  The  declaration  alleges  tha . 
8002.  was  due  from  Pinney  to  the  bank :  the  evidence  was,  that  14002. 
was  due.  It  may  be  conceded  that  the  court,  in  dealing  with  an  instru- 
ment of  this  sort,  will  not  look  at  the  adequacy  of  the  consideration. 
It  may  also  be  conceded,  that,  if  there  had  been  an  engagement  on  the 
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part  of  the  bank  to  make  fatnre  advances,  or  to  forbear  to  press  for 
payment  of  past  advances^  the  guarantee  would  have  been  good.  So, 
if  the  contract  had  been  conditional, — to  attach,  on  fatnre  advances 
being  made.  Bat,  here,  there  is  no  contract  to  forbear,  no  engagement 
*1  f{f\\  ^^^  futare  ^advances ;  nor  is  the  contract  conditional ;  it  is  alter- 

^  native.  In  the  cases  referred  to,  the  parties  confessedly  conld 
not  have  contemplated  a  liability  to  arise  on  the  part  of  the  defendant, 
except  in  the  event  of  goods  being  supplied  or  money  advanced.  But, 
here,  the  parties  may  have  contemplated,  and  evidently  did  contemplate, 
the  defendants'  being  liable,  even  though  no  future  advances  were  made. 
To  that  contemplation  the  law  will  not  give  effect.  In  Newbury  v. 
Armstrong,  the  whole  consideration  for  the  defendant's  undertaking 
was  in  futuro.  [Maulb,  J. — Do  you  contend,  with  reference  to  the 
statute  of  frauds,  that  evidence  may  not  be  given  of  matters  of  fact  in 
relation  to  which  the  contract  was  entered  into  ?]  It  is  not  necessary 
to  go  that  length.  [Maule,  J. — May  not  the  debt,  where  its  amount 
is  left  in  doubt,  be  shown  otherwise  than  by  writing  ?]  It  may  be  con« 
ceded  that  it  may,  though  even  that  may  be  subject  to  some  qualifica- 
tion. It  is  not  contended  that  the  written  contract  can  never  be 
explained  by  parol,  or  by  reference  to  extraneous  circumstances :  but 
it  is  submitted  that  the  cases  where  that  has  been  permitted,  are  no 
authority  for  the  plaintiff  upon  the  present  occasion, — ^first,  because  the 
nature  of  the  ambiguity  was  different, — ^secondly,  because,  here,  the 
explanation  that  is  given,  is  not  the  explanation  stated  upon  the  record. 
[Maule,  J. — The  rule  is  not,  I  conceive,  confined  to  cases  of  ambiguity. 
The  admissibility  of  the  fact  must  depend  on  something  other  than 
ambiguity.  If  the  ambiguity  is  not  apparent  on  the  face  of  the  instru- 
ment, you  give  it  in  evidence  for  some  other  purpose.  When  the  docu- 
ment speaks  of  some  matter  of  fact  existing  dehors  the  instrument,  parol 
evidence  must  be  received.]  A  patent  ambiguity  cannot,  in  general,  be 
explained  by  evidence :  but,  where  the  ambiguity  is  raised  by  evidence, 
there  you  may  explain  it.  It  is  to  this  sort  of  ambiguity  that  the  cases 
*1  fi7l  *^^^^^  rather  point.     Thus,  in  Haigh  v.  Brooks,  a  doubt  was  sug- 

^  gested  whether  the  words  «<  you  being  in  advance,"  meant  to 
import  a  past  or  a  future  consideration.  [Maule,  J. — ^Ambiguity  means, 
that  the  word,  or  the  instrument,  is  susceptible  of  two  senses,  the  one 
exclusive  of  the  other.  In  Haigh  v.  Brooks,  the  court  thought  the 
guarantee  comprehended  advances  both  past  and  future;  there  was, 
therefore,  no  ambiguity  in  the  sense  I  have  mentioned.  The  argument 
there  was, — this  guarantee  is  not  a  binding  one,  because  it  applies 
exclusively  to  past  advances.  But  the  court  conceived  that  it  might 
comprehend  future  as  well  as  past  advances,  and  that,  if  there  were 
future  advances,  the  guarantee  was  a  binding  one.]  In  Butcher  t*. 
Steuart,  the  memorandum  was  as  follows : — «  Between  A.  B.,  plaintiff*, 
and  G.  D.,  defendant.     In  consideration  of  your  having  released  the 
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above-named  defendant  from  custody,  I  hereby  engage  within  one  month 
from  this  date  to  pay  yon  the  sum  of  500Z.,  and  to  hand  you  over  a 
bond  for  the  residue  of  the  debt,  ihterest,  and  costs  in  this  action,  pay- 
able at  the  expiration  of  five  years,  with  interest  at  the  rate  of  5  per 
cent,  in  the  mean  time,  half-yearly,  &c. :  and  the  court  held  that  the 
contract,  as  explained  by  the  facts,  was  not  within  the  statute  of  frauds. 
In  Goldshede  v.  Swan,  Alderson,  B.,  says  :  "  If  the  words  had  been 
^having  advanced  ye9terday^*  the  evidence  would  not  have  been  admis- 
sible, as  it  would  have  been  a  contradiction."  Here,  taking  the  antece- 
dent allegations  in  the  declaration  as  admitted,  they  show  only  paBt 
advances.  [Maule,  J. — The  declaration  alleges  subsequent  advances 
to  have  been  made.]  Not  in  this  part  of  it.  [Maule,  J. — Your  argu- 
ment is,  that  non  assumpsit  puts  all  the  preceding  allegations  in  issue, 
and  that  all  must  be  proved  by  writing  ?]  So  far  as  is  necessary  to 
constitute  a  consideration.  Whatever  constitutes  the  contract,  must  be 
proved  by  writing.     No  *contract  for  future  advances  is  neces- 


sarily to  be  inferred  from  this  instrument :  nor  any  contract  for 
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forbearance.  In  James  v,  Williams,  5  B.  &  Ad.  1108  (E.  C.  L.  R.,  vol. 
27),  3  N.  &  M.  196  (E.  C.  L.  R.,  vol.  28),  2  Dowl.  P.  C.  481,  a  letter 
from  the  defendant  to  the  plaintiflT,  in  these  words, — "As  you  have  a 
claim  on  my  brother  for  51.  17«.,  for  boots  and  shoes,  I  hereby  under- 
take to  pay  you  the  amount  within  six  weeks  from  this  day,'* — ^was 
beld  not  to  satisfy  the  statute  of  frauds. 

Wilde,  C.  J. — Looking  at  this  guarantee,  there  is  undoubtedly  great 
difficulty  in  saying  that  there  is  any  consideration,  construing  the  instru- 
ment by  its  terms,  or  with  reference  to  the  surrounding  circumstances. 
The  terms  of  the  guarantee  are, — «  We,  the  undersigned,  hereby  indem- 
nify the  National  Provincial  Bank  of  England,  to  the  extent  of  lOOOZ. 
advanced,  or  to  be  advanced,  Mr.  Richard  Pinney,  by  the  Blandford 
branch  of  that  establishment ;  but  the  said  indemnity  to  cease  when  he 
shall  have  paid  in  the  said  sum  of  1000/.  to  the  credit  of  his  account."  The 
words  «  advanced  or  to  be  advanced"  might  fairly  admit  of  the  construc- 
tion that  future  as  well  as  past  advances  were  meant :  but  the  facts 
show,  that,  at  the  time  this  guarantee  was  given,  there  was  a  debt  of 
1400^.  due  to  the  bank  from  Richard  Pinney :  and  there  is  nothing  upon 
tbe  face  of  the  instrument,  and  certainly  nothing  when  the  state  of  the 
account  between  Pinney  and  the  bank  is  looked  at,  to  show  that  the 
parties  contemplated  a  security  for  future  advances  to  the  extent  of 
1000?.  There  was  at  that  time  a  sum  exceeding  lOOOZ.  already 
advanced ;  and  the  guarantee  in  terms  binds  the  defendants  to  pay 
lOOOZ.  of  it.  What  is  the  consideration  for  that  ?  The  argument  is, 
that  the  word  <<  indemnify"  makes  the  guarantee  attach,  inasmuch  as  it 
imports  that  the  bank  incurred  some  *future  hazard.  We  can  r^^oq 
only  construe  the  language  used  by  the  parties,  according  to  its  ^ 
ordinary  meaning ;  and,  so  construing  it,  the  guarantee  enures  only  to 
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secure  the  bank  from  loss  in  respect  of  moneys  advanced  or  to  be 
advanced.  On  tbe  face  of  it,  the  guarantee  does  not  import  that  it  is  to 
attach  upon  future  advances  :  future  advances  are  not  necessary  to  make 
it  attach :  the  full  amount  of  it  is  absorbed  in  the  debt  already  due. 
As  to  the  declaration,  the  argument  urged  on  the  part  of  the  defendants 
has  much  weight.  It  is  true,  they  say,  that  the  allegation  that  8201, 
98,  2d.  remained  due,  is  not  traversed :  but  they  say  they  did  not 
enter  into  the  guarantee  upon  the  considerations  alleged ;  and  this  arises 
upon  non  assumpsit.  And,  when  we  find  by  the  evidence  that  the  debt 
due  was  1400Z.,  it  appears  to  me  that  the  guarantee  does  not,  upon  the 
face  of  it,  disclose  any  consideration :  and,  when  we  look  dehors  the 
guarantee,  to  the  facts  proved,  I  think  the  parties  did  not  necessarily 
contemplate  future  advances,  and  that  there  is  no  express  or  implied 
contract,  either  for  forbearance  in  respect  of  past  advances,  or  for 
future  advances.  I  therefore  think  the  rule  to  enter  a  nonsuit,  must 
be  made  absolute. 

Maule,  J. — I  am  of  the  same  opinion.  In  order  to  make  this  decla- 
ration good,  reading  it  according  to  the  natural  sense  of  its  words,  it 
imports  that  the  defendants  promised  to  guaranty  the  National  Pro- 
vincial Bank  of  England  to  the  extent  of  lOOOZ.,  in  consideration  of 
their  making  future  advances  to  Pinney,  that  is,  provided  future 
advances  were  made.  If  the  defendants  made  a  promise  not  upon  that 
consideration,  that  is  put  in  issue  by  non  assumpsit.  The  facts  are 
these : — There  was  a  sum  of  1400Z.  due  from  Pinney  to  the  bank ;  and 
the  defendants  and  the  bank  came  to  this  agreement  of  guarantee,  livith 

*l7ftl  ''^f®^®^^®  *^  *^®  ^^*^®  ^^  *^®  account, — *the  defendants  probably 
^  not  knowing  how  the  account  stood, — by  which  they  agreed  to 
indemnify  the  bank,  to  the  extent  of  10002.,  advanced  or  to  be  advanced 
to  Pinney.  It  turns  out  that  more  than  10002.  had  already  been  ad- 
vanced. If  the  sum  already  advanced  had  been  less  than  10002.,  the 
guarantee  might  have  admitted  of  the  construction  suggested,  viz.  that 
it  impliedly  contemplated  future  advances,  inasmuch  as  it  could  not 
otherwise  operate  to  the  full  extent  intended.  But,  when  it  appears 
that  the  10002.  has  already  been  advanced,  and  consequently  that  there 
is  an  existing  debt  to  which  the  guarantee  can  be  at  once  applied,  the 
meaning  of  the  guarantee  is, — We  guarantee  the  existing  debt  of 
Pinney,  to  the  extent  of  10002.,  whether  future  advances  are  made  or 
not.  If  the  parties  had  in  terms  said  so,  there  cannot  be  a  doubt  that 
the  instrument  would  not  have  imported  any  future  advances :  and  I 
think  they  do  in  effect  say  that.  The  evidence  shows  that  more  than 
10002.  had  already  been  advanced  by  the  bank  to  Pinney.  It  is,  there* 
fore,  the  same  as  if  the  defendants  had  said — Pinney  owes  you  lOQOL : 
we  will  pay  you,  if  he  does  not.  The  plaintiff,  therefore,  fails  in  two 
views, — first,  on  the  ground  suggested  by  Mr.  BarstoWy  viz.  that,  admit- 
ting that  the  declaration  shows  a  good  cause  of  action,  the  evidence 
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shows  that  the  promise  was  not  made  upon  the  consideration  stated,  and 
that  arises  on  non  assumpsit, — secondly,  that,  taking  the  guarantee  and 
the  evidence  together,  the  contract  is,  to  be  responsible  to  the  extent 
of  1000/.  in  all  events,  whether  future  advances  were  made  or  not.  It 
does  not  appear  to  me  that  the  word  <<  indemnify"  is  to  be  understood 
in  the  sense  suggested  by  Mr.  Wilde^  viz.  to  make  the  guarantee  ope- 
rate, upon  the  bank  giving  time  or  forbearing  to  sue  Pinney.  It  may 
be  that  the  defendants  undertook,  whether  time  was  given  or  not,  to 
pay  the  lOOOZ.,  if  Pinney  should  make  default.  Such  ♦a  promise  r^^  ^^ 
undoubtedly  might  be  made,  and  would  be  binding  if  made  upon  ^ 
a  good  consideration.  But  it  does  not  appear  upon  the  face  of  the 
instrument,  as  set  out  upon  this  record,  construed  with  reference  to  the 
state  of  accounts  between  the  parties,  that  there  was  any  consideration 
for  that  promise.  The  promise  is  a  promise  to  pay  the  debt  of  a  third 
person,  and  not  for  the  consideration  stated  upon  this  record,  or  upon 
any  consideration  apparent  on  the  face  of  the  instrument ;  and  there- 
fore the  defence  was  admissible  under  non  assumpsit. 

Crbsswell,  J. — I  also  am  of  opinion  that  the  plaintiff  should  'be 
nonsuited.  Great  stress  has  been  laid,  on  the  part  of  the  plaintiff, 
upon  certain  preliminary  matters  stated  in  the  declaration,  which  it  is 
contended  are  admitted.  But,  if  those  matters  are  material,  and  form 
part  of  the  consideration  for  the  defendants'  promise,  they  are  put  in 
issue  by  the  plea  of  non  assumpsit.  That  being  so,  the  declaration  is 
not  proved :  it  alleges  that  Pinney  was,  at  the  time  of  the  giving  of  the 
guarantee,  indebted  to  the  bank  in  the  sum  of  800Z.,  whereas  the  evi- 
dence showed  that  1400/.  was  then  due.  But,  supposing  it  to  be  left 
open,  and  that  the  consideration  may  be  collected  from  the  guarantee 
and  the  surrounding  circumstances,  then  it  appears  that  there  was  an 
account  between  Pinney  and  the  bank,  upon  which,  as  the  declaration 
alleges,  800/.  was  due  to  the  latter,  and  the  defendants  give  their  guar- 
antee for  1000/.,  and,  in  consideration  of  the  premises,  the  plaintiff  and 
the  defendants  mutually  promise  to  do  all  things  on  their  respective 
parts  to  be  performed.  In  terms,  the  bank  do  not  promise  to  do  any- 
thing. If  the  promise  was  made  in  reference  to  an  account  of  800/. 
only,  the  guarantee  being  for  1000/.,  it  might  have  been  inferred  that 
further  advances  were  *contemplated :  but  the  evidence  nega-  r-ju^Yo 
lives  that ;  for,  it  shows  that  1400/.  was  already  due.  If,  there-  ^ 
fore,  we  are  to  resort  to  the  surrounding  circumstances  to  ascertain  the 
consideration,  there  is  none  in  law  to  satisfy  the  statute. 

Williams,  J. — For  the  reasons  already  given,  I  am  of  opinion,  con- 
Btraing  the  guarantee  in  question  with  reference  to  the  surrounding 
circumstances,  that  there  is  no  sufficient  consideration  to  support  it  as 
a  binding  contract.  It  is  said  that  the  declaration  alleges  that  800/. 
only  was  due  from  Pinney  to  the  bank,  and  that  that  is  admitted ;  and, 
taking  that  as  an  admitted  fkct,  the  guarantee  does,  it  is  said,  disclose 
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a  good  consideration,  inasmuch  as  it  shows  that  fature  advances  were 
contemplated.  I  am  of  opinion  that  that  allegation  was  put  in  issue 
by  non  assumpsit.  And,  when  it  appeared  at  the  trial  that  more  than 
10002.  was  due  at  the  time  th^  guarantee  was  given,  the  allegation  was 
disproved ;  for,  in  no  sense  could  it  be  said  that  the  defendants'  promise 
was  made  in  consideration  of  a  debt  of  800Z.  I  therefore  agree  that 
there  ought  in  this  case  to  be  a  nonsuit. 

Bule  absolute  to  enter  a  nonsuit. 


♦173]    ♦JONES  and  Another  v.  BROADHURST.    Jan.  81. 

Satisfaction  of  a  bill  aa  between  a  drawer  or  endorrer  and  an  endonee,  wbetber  before  or  alter 
the  bill  becomes  due,  does  not  necessarily  enure  as  a  satisfaction  on  behalf  of  the  acceptor,  or 
oj)erate  to  discharge  him  from  liability  to  the  endorsee. 

To  a  count  on  a  bill  of  exchange  for  i9L,  by  endorsees  against  acceptor,  the  latter  pleaded,  that, 
after  the  endorsement,  and  before  the  oommenoement  of  the  action,  the  drawer  delivered  lo 
the  plaintiffs,  and  the  plaintiffs  accepted  goods  of  the  value  of  50^.,  in  satisfaction  and  dis- 
charge of  the  bill,  and  of  all  damages  and  causes  of  action  in  respect  thereof,-  and  that  the 
plaintiffs,  from  the  time  of  the  said  satisfaction  of  the  bill,  had  always  hold  the  same  against 
the  will  and  consent  of  the  drawer,  and  so  still  held  the  same ;  and  that  the  plaintiffs  bad 
commenced  the  action,  and  prosecuted  the  same,  against,  and  in  opposition  to  the  will  and 
consent  of  the  drawer : — 

Held,  after  Terdlct  for  the  defendanti  that  the  plea  waa  no  bar  to  the  plaintiffs'  right  to  reeorer 
against  the  defendant  on  the  bUL 

Assumpsit  on  a  bill  of  exchange,  bj  endorsees  against  acceptor. 

The  declaration  charged  the  defendant  as  the  acceptor  of  a  bill  for 
49Z.,  drawn  by  Messrs.  W.  k  C.  Cook,  payable  to  order,  at  three  months 
after  date,  and  endorsed  by  W.  &  C.  Cook  to  the  plaintiffs. 

The  fourth  plea  stated,  that,  after  the  endorsement  of  the  bill  to  the 
plaintiffs,  and  before  the  commencement  of  the  action,  W.  &  C.  Cook, 
the  drawers  of  the  bill,  had  delivered  to  the  plaintiffs,  and  the  plaintiffs 
had  accepted,  divers  goods  of  great  value,  to  wit,  of  the  value  of  50^, 
in  full  satisfaction  and  discharge  of  the  said  bill  of  exchange,  and  of  all 
damages  and  causes  of  action  in  respect  thereof;  and  that  the  plaintiffs, 
from  the  time  of  the  said  satisfaction  of  the  said  bill  of  exchange, 
hitherto,  had  always  held  the  same  against  the  will  and  consent  of  the 
said  drawers,  and  so  still  held  the  same ;  and  that  the  plaintiffs  com- 
menced this  action,  and  still  prosecuted  the  same,  against,  and  in  opposi- 
tion to,  the  will  and  consent  of  the  said  drawers. 

To  this  plea,  the  plaintiffs  replied  de  injurid. 
^- „.^  *At  the  trial,  before  Maule,  J.,  at  the  second  sitting  in  Lon- 
^  don,  in  Easter  term,  1848,  in  support  of  this  plea  the  defendant 
called  W.  Cook,  one  of  the  drawers.  He  proved  that  the  plaintiffs' 
traveller  called  at  his  warehouse,  and  looked  out  the  goods,  which  were 
sent  to  the  plaintiffs  in  satisfaction  of  the  bill.  He  also  admitted  that 
the  amount  of  the  bill  had  been  paid  to  him.  Cook,  by  the  defendant. 
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Oa  the  part  of  the  plaintiffs,  it  was  insisted  that  this  evidence  did 
not  sustain  the  plea,  inasmuch  as  it  did  not  show  that  the  goods  were 
delivered  to  or  received  by  the  plaintiffs  in  satisfaction  of  their  claim 
against  the  defendant  as  acceptor. 

A  verdict  having  been  found  for  the  defendant  upon  the  issue  on  the 
fourth  plea,  and  for  the  plaintiffs  on  all  the  other  issues, 

Bi/le$y  Serjt.,  in  Easter  term,  1848,  obtained  a  rule  nisi>  to  enter  the 
verdict  upon  the  fourth  issue,  for  the  plaintiffs,  or  for  judgment  non 
ob$t4ifUe  veredicto.  The  learned  Serjeant  submitted  thiat  the  fourth  plea 
would  admit  of  two  constructions, — that  it  might  mean  that  the  goods 
were  delivered  and  accepted  in  satisfaction  and  discharge  of  all  damages 
&nd  causes  of  action  which  the  endorsees  had  against  Cook,  the  party 
delivering  them, — or  it  might  mean,  in  satisfaction  and  discharge  of  the 
bill  and  of  all  damages  and  causes  of  action  thereon  against  any  party 
to  it ;  that,  if  the  plea  was  to  be  read  according  to  the  first  of  these 
constructions  (which,  it  was  suggested,  it  must  be),  then  it  was  clearly 
a  bad  plea ;  and  that,  if  it  was  to  be  taken  in  the  latter  sense,  it  would 
raise  this  question, — whether  a  payment  or  satisfaction  of  a  bill  by  tho 
drawer,  the  acceptor  being  no  party  to  such  satisfaction,  discharges  the 
right  of  action  of  the  holder  against  the  acceptor. 

^Against  this  rule  cause  was  shown  by  Chann^Uj  Serjt.,  in  r^^-*;; 
Trinity  term  last,  and  ByleM^  Serjt.,  and  Prentiee^  were  heard  in  ^ 
support  of  it.     The  arguments  and  the  authorities  cited  are  so  fully 
commented  upon  in  the  judgment,  that  it  has  been  thought  unnecessary 
to  report  them. 

WiLDB,  C.  J. — The  first  question  which  arises  upon  this  motion,  is, 
whether  the  verdict  upon  the  issue  joined  upon  the  fourth  plea,  has 
been  properly  found  for  the  defendant.  It  is  said  that  the  fourth  plea 
is  equivocal  in  its  language.  It  states,  that,  after  the  endorsement  of 
the  bill  to  the  plaintiffs,  and  before  the  commencement  of  the  action, 
the  drawers  had  delivered  to  the  plaintiffs,  and  the  plaintiffs  had 
accepted,  divers  goods,  of  the  value  of  50Z.,  in  full  satisfaction  and 
discharge  of  the  bill,  and  all  damagee  and  cauees  of  action  in  respect 
thereof;  and  that  the  plaintiffs,  from  the  time  of  the  said  satisfaction 
of  the  bill,  hitherto,  had  always  held  the  same  against  the  will  and  con- 
sent of  the  said  drawers,  and  so  still  held  the  same ;  and  that  the 
plaintiffs  commenced  this  action,  and  still  prosecuted  the  same,  against, 
and  in  opposition  to,  the  will  and  consent  of  the  said  drawers.  The 
qoestion  is,  whether  this  plea, — whether  it  is  a  valid  and  sufficient  plea, 
or  not,— means  to  allege  that  the  drawers  gave  to  the  plaintiffs,  at  their 
request,  and  that  the  latter  accepted,  the  goods  in  the  plea  mentioned, 
in  aatisfactioA  of  the  bill,  and  of  all  damages  and  causes  of  action  in 
reapect  thereof,  as  against  any  of  the  parties  thereto ;  or,  in  other 
words,  whether  it  means  that  the  goods  were  delivered  and  accepted  in 
extinguishment  of  all  right  of  action  of  the  plaintiffs  upon  the  bill.    It 
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is  true,  that  the  goods  might  have  been  g^ven,  not  in  satisfaction  and 
discharge  of  the  bill  generally,  bat  in  discharge  of  the  liability  of  the 
*17^1  ^^^^^'  ^^^  ^°  respect  of  the  causes  of  ^action  by  the  plaintiffs 

^  against  them.     I  do  not  think  that  that  is  the  fair  meaning  of 
the  plea ;  but  I  think  it  means,  that  the  goods  were  delivered  in  satis- 
faction and  discharge  of  all  damages  and  canses  of  action  in  respect  of 
the  bill,  whether  against  the  Cooks,  or  against  any  other  parties  to  it. 
So  understanding  the  plea,  was  the  evidence  such  as  to  warrant  the 
finding  of  the  jury  ?     Look  at  the  situation  of  the  drawers.     Suppose 
the  drawer  of  an  accommodation  bill  pays  the  amount  to  the  holder : 
what  is  the  reasonable  intendment  of  the  payment  7    If  he  does  not 
make  the  payment  in  satisfaction  and  discharge  of  the  holder's  claim 
against  every  party  on  the  bill,  what  good  does  he  get  by  changing  the 
plaintiff  against  him  ?    The  drawer  of  an  accommodation  bill  is,  in 
truth,  the  only  party  ultimately  liable  upon  the  bill.     A  person  stand- 
ing in  that  position,  when  he  pays  the  bill,  must  be  understood  to  make 
the  payment  in  satisfaction  of  all  claims  against  any  one  upon  the  bill. 
It  appears  that  this  bill  was  drawn  for  value.     The  drawers  received 
from  the  acceptor  the  full  amount  of  the  money.     It  then  became  their 
duty  to  adjust  and  extinguish  all  remedies  of  the  holders  against  any 
party  to  the  bill.     Having  a  general  account  with  the  plaintiffs,  the 
items  on  the  debit  side  of  which,  including  the  bill  in  question,  amounted 
to  81Z.,  and  those  on  the  credit  side  to  812.,  the  drawers  deliver  to  the 
plaintiffs  goods  to  the  amount  of  50L     Suppose,  instead  of  goods,  they 
had  given  the  plaintiffs  501.  in  money,  the  necessary  intendment  would 
undoubtedly  be  that  it  was  a  payment  in  satisfaction  and  dbcharge. 
The  goods  having  been  delivered  as  money,  and  so  treated  by  all  par- 
ties, I  see  no  difference  between  a  payment  in  money  and  a  payment  in 
goods.     The  fair  meaning  of  the  plea,  I  think,  is,  that  the  goods  were 
delivered  in  satisfaction  and  discharge  of  the  liability  of  every  party 
to  the  bill :  and  the  evidence  warranted  the  jury  in  finding  for  the  de- 
fendant. 
*1 771       '^Whether  or  not  enough  is  disclosed  on  the  face  of  the  plea, 

-^  to  make  it  enure  as  a  defence,  is  a  matter  of  more  difficulty : 
and  upon  that,  and  the  authorities  cited,  we  will  take  time  for  delibera- 
tion. 

GoLTMAN,  J. — I  am  also  of  opinion  that  this  plea  is  large  enough 
to  import  a  payment  (in  goods)  in  satisfaction  and  discharge  of  the 
liability  of  all  the  parties  to  the  bill.  Assuming  that  it  can  so  enure, 
it  ought  to  be  so  construed  as  to  make  it  a  good  defence, — the  plaintiffs 
having  pleaded  over.  In  that  view,  it  seems  to  me  that  the  plea  is 
sufficient.  Being  so  understood,  was  there  evidence  to  warrant  tho 
finding  for  the  defendant  ?  It  was  clearly  the  duty  of  the  holders, 
under  the  circumstances,  to  discharge  the  liability  of  the  defendant.  I 
think  there  was  abundant  evidence  to  warrant  the  jury  in  finding  that 
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the  goods  were  delivered  to  and  accepted  bj  the  plaintiffs  in  satisfac- 
tion and  discharge  of  the  liability  of  every  party  to  the  bill. 

Cur,  adv.  vult. 

Cbesswell,  J.,  now  delivered  the  judgment  of  the  court. 

The  declaration  in  this  case  charges  the  defendant  as  the  acceptor 
of  a  bill  of  exchange  for  492.,  drawn  by  W.  &  G.  Cook,  payable  to  their 
order,  at  three  months  after  date,  and  endorsed  by  the  drawers  to  the 
plaintiffs ;  and,  among  other  pleas,  not  material  to  be  noticed  on  the 
present  occasion,  the  defendant,  by  his  fourth  plea,  alleged,  that,  after 
the  endorsement  of  the  bill  of  exchange  to  the  plaintiffs,  and  before  the 
commencement  of  the  action,  the  drawers  of  the  bill  had  delivered  to 
the  plaintiffs,  and  the  plaintiffs  had  accepted,  divers  goods,  of  the  value 
of  50{.,  in  full  satisfaction  and  discharge  of  the  said  bill  of  exchange, 
and  all  damages  *and  causes  of  action  in  respect  thereof;  and  r-i^^r^Q 
that  the  plaintiffs,  from  the  time  of  the  said  satisfaction  of  the  ^ 
said  bill  of  exchange,  to  the  time  of  the  pleading  of  the  plea,  had 
always  held  the  same  against  the  will  and  consent  of  the  said  drawers, 
and  so  still  held  the  same ;  and  that  the  plaintiffs  commenced  this 
action,  and  still  prosecuted  the  same,  against,  and  in  opposition  to,  the 
will  and  consent  of  the  said  drawers. 

To  this  plea,  the  plaintiffs  replied  de  injurid;  and  a  verdict  was 
found  for  the  defendant,  upon  the  trial  of  the  issue  joined  on  that 
plea. 

A  rule  has  since  been  obtained  by  the  plaintiffs,  calling  upon  the 
defendant  to  show  cause  why  judgment  should  not  be  entered  for 
them  non  obstante  veredicto,  in  respect  of  the  insufficiency  of  that 
plea. 

Upon  this  record,  the  bill  of  exchange  must  be  taken  to  have  been 
accepted  upon  a  good  consideration.  The  interest  of  the  acceptor, 
therefore,  is  not  liable  to  be  affected  by  the  state  of  accounts,  or 
equities,  between  any  other  parties  connected  with  the  bill :  and  the 
only  question  in  which  he  has  any  interest,  is,  whether  the  party  seek- 
ing to  enforce  payment  by  him,  is  the  legal  owner  of  the  bill,  and 
whether  recovery  by,  and  payment  to,  such  party,  will  enure  as  a  satis- 
faction and  absolute  discharge  of  his  liability  upon  the  bill.  By  the 
endorsement  averred  in  this  declaration,  and  not  traversed,  the  plaintiffs 
became  the  legal  owners  of  the  bill ;  and  the  recovery  of  the  amount 
thereof  will  have  the  effect  of  discharging  the  defendant  from  ail  future 
iability.  The  plea  does  not  allege  whether  such  satisfaction  was  given 
and  accepted  before  or  after  the  bill  became  due ;  nor  is  it  averred  to 
have  been  at  the  request,  or  for,  or  on  behalf  of  the  defendant,  or  in 
satisfaction  of  his  liability  upon  the  bill,  or  of  the  cause  of  action  of 
the  plaintiffs  against  him :  nor  does  it,  in  any  way,  connect  the  de- 
fendant with  the  transaction,  or  *show  any  privity  between  him  r^ci7Q 
and  the  parties  to  the  satisfaction  given,  except  so  far  as  such  ^ 
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parties  were  the  drawers  of  the  bill,  and  the  defendant  was  the  ac- 
ceptor. 

As  the  plea  did  not  allege  that  the  satisfaction  was  made  at  the 
request,  or  for  or  on  behalf  of  the  defendant,  or  in  respect  of  the  cause 
of  action  stated  in  the  declaration,  the  defendant  was  not  required  to 
give  any  evidence  to  such  effect,  to  entitle  him  to  the  verdict  he  ob- 
tained: and  therefore  the  verdict  will  not  warrant  an  intendment  of 
any  such  facts,(a)  or  of  any  other  fact  tending  to  extend  the  import  .of 
the  plea  as  stated  upon  the  record :  and  the  question  raised  by  the 
plea,  according  to  its  terms,  is,  whether  satisfaction  of  a  bill  as  between 
a  drawer  or  endorser,  and  an  endorsee,  made  before  or  after  the  bill 
becomes  due,  enures  as  a  satisfaction  on  behalf  of  the  acceptor,  and 
operates  to  discharge  him  from  liability  to  the  endorsee. 

In  support  of  the  rule,  it  was  contended  that  the  plea  did  not  show 
sufficient  matter  to  bar  the  plaintiffs  from  judgment,  because  the  satis- 
faction therein  set  forth  was  not,  as  before  stated,  averred  to  have  been 
made  at  the  request,  or  for  or  on  behalf  of  the  defendant,  or  for  or  in 
respect  of  the  cause  of  action  declared  upon ;  and  that  no  legal  privity 
was  shown  between  the  parties  who  made  satisfaction  and  the  defend- 
ant, and  therefore  the  satisfaction  made  did  not  enure  as  a  discharge 
of  the  defendant ;  and  that  the  satisfaction  was  made  by  parties  who 
were  under  a  personal  liability  upon  the  bill  declared  on,  either  abso- 
lute or  contingent ;  and  .that  the  plea  imports  that  the  satisfaction  made 
by  them  referred,  and  was  limited  to  their  own  personal  liability,  and 
was  not  shown  to  have  extended  beyond ;  and  that  the  satisfaction  to 
♦1  ^01  ^^^  endorsee  of  a  *bill,  made  by  the  drawer  or  endorser,  did  not, 
-^  as  a  legal  consequence,  enure  as  a  satisfaction  of  the  bill  quoad 
the  acceptor,  or  any  other  person,  other  than  those  who,  if  called  upon 
by  the  endorsee  to  pay  the  bill,  would  have  a  remedy  over  against  the 
party  who  made  the  satisfaction,  and  thereby  subjecting  such  party  to 
a  liability  to  make  double  satisfaction. 

It  was  also  insisted  that  the  plea  did  not  show  any  legal  privity  be- 
tween the  drawers  who  made  the  satisfaction,  and  the  defendant ;  and 
that  the  plea,  therefore,  at  most,  amounted  to  a  plea  of  satisfaction 
made  by  a  stranger,  and,  as  such,  could  not  be  pleaded  in  bar  against 
the  plaintiffs. 

On  the  part  of  the  defendant,  it  was  contended,  upon  showing  cause, 
that,  upon  principle  and  authority,  satisfaction  made  by  the  drawer  of 
a  bill,  to  an  endorsee,  enured  by  law  as  a  satisfaction  by  or  on  behalf 
of  the  acceptor,  and  might  therefore  be  pleaded  in  bar  to  any  action 
afterwards  brought  by  the  endorsee  against  the  acceptor ;  and  that  the 
drawer  and  acceptor's  being  parties  to  the  same  bill,  was  a  sufficient 
legal  privity  to  make  satisfaction  by  the  drawer  enure  as  a  discharge  of 

(a)  Vide  1  Mann,  k  RvL  285,  n.  (B.  C.  L.  R.  vol.  17);  2  Ner.  k  M.  442  (B.  C.  L.  R.  toL  2S); 
2  H.  A  O.  422  (£.  C.  L.  R.  vol  40);  S  M.  A  G.  697  (E.  CUR.  ToL  42). 
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the  acceptor,  as  against  the  endorsee  who  received  the  satisfaction : 
and,  further,  it  was  contended  that  it  was  competent  to  any  one  to 
plead  in  bar  satisfaction,  even  by  a  stranger,  for  the  cause  of  action 
sued  upon,  which  had  been  accepted  by  the  plaintiffs. 

The  case  was  very  elaborately  argued,  and  many  authorities  were 
referred  to  on  both  sides.  The  court  has  examined  all  the  authorities 
referred  to,  and  considered  the  case,  and,  in  the  result,  is  of  opinion 
that  the  plea,  as  proved  and  sustained  by  the  verdict,  does  not  show 
sufficient  matter  to  bar  the  plaintiffs,  and  that  the  rule  to  enter  judg- 
ment for  the  plaintiffs  non  obstante  veredicto^  must  be  made  absolute. 

In  considering  the  case  upon  principle,  it  will  be  ^proper  to  t-^^q* 
advert  to  the  legal  relation  in  which  the  respective  parties  stand  ^ 
towards  each  other,  upon  the  effect  of  whose  acts  and  rights  the  deter- 
mination of  the  rule  must  depend.  It  is  to  be  observed  that  the  drawers 
and  acceptor  are  parties  to  the  same  instrument,  as  contractors  with 
each  other,  and  not  as  joint-contractors  with  a  third  person ;  and  that, 
by  the  endorsement  of  the  bill,  independent  and  different  contracts 
arise,  on  the  respective  parts  of  the  drawers  and  the  acceptor,  with  the 
endorsees.  The  acceptor  is  primarily  and  absolutely  liable  to  pay  the 
bill,  according  to  its  tenor.  The  drawers  are  liable  only  upon  the  con- 
tingencies of  the  acceptor's  or  drawee's  making  default,  and  of  the 
holder's  performing  certain  conditions  precedent,  such  as,  presenting 
the  bill  according  to  its  tenor,  and  giving  due  notice  of  the  failure  of 
the  acceptor,  or  drawee,  to  pay,  upon  a  proper  presentment. 

The  contracts  created  by  the  bill,  as  regards  the  drawers  and  the 
acceptor,  are  therefore  essentially  distinct ;  and  there  seems  to  be  no 
legal  ground  why  the  endorsee  of  a  bill  may  not  accept  satisfaction  of 
the  contingent  or  absolute  liability  of  the  drawer,  without,  by  so  doings 
discharging  the  acceptor. 

The  competency  of  an  acceptor  to  pay,  may  be  doubtful ;  and  no 
valid  reason  is  apparent  why  the  endorsee  may  not  release  and  dis- 
charge the  drawer,  or  an  endorser,  by  competent  legal  means,  eithei 
upon  consideration  more  or  less  valuable,  or  without,  and  retain  his 
remedies  against  the  acceptor, — unless  in  the  case  of  an  accommoda- 
tion bill,  in  which  case,  the  acceptor  is  a  mere  surety,  as  between  him 
and  the  drawer,  and  entitled  to  recover  against  the  drawer  whatever 
he  may  be  compelled  to  pay  in  discharge  of  his  suretyship.  In  such 
a  case,  where  an  endorsee  who  has  received  satisfaction  from  the 
drawer,  with  notice,  sues  the  acceptor,  a  different  question  may  arise ; 
bat,  upon  the  record  in  *this  case,  the  bill  must  be  taken  to  have  r4,|c>0 
been  a  bill  accepted  for  value,  and  which  the  acceptor  therefore  ^ 
oaght,  in  all  events,  to  pay ;  and,  having  received  value,  it  is  diflScult 
to  discover  any  valid  reason  why  he  should  be  discharged  from  his 
liability  to  make  the  payment,  which,  for  value,  he  has  contracted  to 
make,  by  reason  of  any  arrancrements  between  others,  to  which  he  is 
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no  party,  in  which  he  is  not  shown  to  have  interfered,  or  his  rights  and 
liabilities  are  not  shown  to  have  been  in  the  contemplation  of  the  parties 
to  any  such  arrangements,  and  by  which  his  interests  are  not  in  any 
respect  compromised  or  affected. 

By  the  endorsement  of  a  bill,  the  endorsee  becomes  the  legal  owner 
of  it;  and  satisfaction  of  the  contingent  or  absolute  liability  of  the 
drawer,  or  of  an  endorser,  does  not  necessarily  vacate  or  avoid  the 
effect  of  the  endorsement,  or  destroy  the  title  of  the  endorsee  to  the 
ownership  of  the  bill.  Payment  of  the  bill  by  a  drawer,  or  an  endorser, 
may  or  may  not,  according  to  circumstances,  entitle  the  party  paying, 
to  the  possession  of  the  bill ;  there  may  be  a  satisfaction  of  the  bill 
between  such  parties,  which  may  not  entitle  them  to  the  possession  of 
the  bill.  The  plea  in  question  has  no  statement  to  the  effect  that  the 
drawers,  by  reason  of  the  satisfaction  made,  were  entitled  to  have  the 
bill  delivered  up :  it  only  states  that  the  plaintiffs  hold  the  bill  against 
the  will  and  consent  of  the  drawers, — ^which  is  by  no  means  equivalent 
to  a  statement  that  they  were  entitled  to  have  the  bill  delivered  to 
them.  The  plea  does  not  aver  that  the  value  of  the  goods  delivered  in 
satisfaction,  was  equal  to  the  amount  of  the  bill ;  and  it  is  consistent 
with  the  language  of  the  plea,  that  the  drawers  may  have  made  satis- 
faction of  the  bill,  so  far  as  regarded  their  liability,  by  any  small  com- 
position, leaving  the  plaintiffs  with  all  their  remedies  in  point  of  law 
against  the  acceptor  and  other  ^parties  to  the  bill ;  and  yet  the 
drawers  may  afterwards  have  dissented  from  the  plaintiffs'  re- 
taining the  bill,  or  suing  the  acceptor  upon  it. 

The  terms  of  the  plea  do  not  import  that  the  satisfaction  was  made 
upon  any  contract  or  condition,  either  that  the  bill  should  be  delivered 
up,  or  be  deemed  to  be  satisfied  as  between  the  plaintiffs  and  the 
acceptor :  and,  when  the  nature  of  the  relation  in  which  the  respective 
parties  stand  towards  each  other,  is  considered,  no  principle  is  apparent 
upon  which,  as  a  consequence  in  law,  the  satisfaction  of  a  bill  as  between 
the  endorsee  and  the  drawer,  should  operate  as  a  satisfaction  and  dis- 
charge in  favour  of  the  acceptor. 

Supposing  the  effect  of  the  plea  to  be,  that  the  plaintiffs  are  suing 
as  trustees  for  the  drawers,  but  against  their  consent,  such  matters 
would  furnish  no  legal  bar  to  the  plaintiffs,  as  the  law  can  take  no 
notice  of  the  trust,  nor,  consequently,  whether  the  trustee  is  enforcing 
his  legal  rights  against  a  third  person  with  or  against  the  consent  of 
his  cestui  qtie  trust  And  we  are  of  opinion  that  the  defendant  has  not 
established  any  legal  principle  which  will  entitle  him  to  judgment  upon 
this  plea. 

But  it  has,  on  his  behalf,  been  contended,  that  the  plea  ought  to  be 
supported,  and  judgment  given  for  the  defendant,  upon  authority. 

We  have  reviewed  the  authorities  relied  upon,  and  they  do  not  appear 
to  us  to  entitle  the  defendant  to  judgment. 


*183] 
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The  case  of  Bacon  v,  Searles,  1  H.  Blac.  88,  was  cited ;  and  it  must 
be  admitted,  that,  in  that  case,  according  to  the  report,  it  was  held  that 
the  endorsee  of  a  bill,  who  had  received  from  the  drawer  a  part  of  the 
amount  of  the  bill,  was  entitled  to  recover  from  the  acceptor  only  the 
^balance;  and  Lord  LouaHBOROUon,  then  chief  justice,  is  re-  r^^i^A 
ported  to  have  said,  <<  that,  if  the  drawer  of  a  bill  anticipates  ^ 
the  acceptor,  and  pays  the  money  himself,  he  thereby  releases  the 
acceptor  from  his  undertaking :"  and  he  adds:  ^'ao  that,  if  the  acceptor 
were  to  pay  the  bill  after  notice  given  to  him  that  the  drawer  had 
already  paid  it,  an  action  would  lie  for  the  drawer  against  the  acceptor, 
to  recover  back  the  money  so  paid."  Lord  Loughborough  concludes 
his  judgment  by  saying, — <<  Another  reason  which  weighs  much  with 
me,  is,  the  great  mischief  which  would  ensue  to  merchants,  among 
¥hom  accommodation  bills  are  circulated  to  a  vast  extent,  if,  after  a 
bill  had  been  taken  up  by  the  drawer,  the  acceptor  should  be  called 
npon  for  payment."  The  report  of  this  case  is  not  satisfactory.  Lord 
LouoHBOROUGH  is  made  to  say,  that,  if  the  drawer  anticipates  the 
acceptor,  and  pays  the  money  himself,  he  thereby  releases  the  acceptor 
from  his  undertaking :  and  yet  he  is  said  to  have  added,  « that,  if  the 
acceptor  were  to  pay  the  bill,  after  notice  given  to  him  that  the  drawer 
had  already  paid  it,  an  action  would  lie  for  the  drawer  to  recover  it 
back  again ;"  which,  as  applied  to  the  facts  of  the  case,  is  not  very 
intelligible.  If  it  was  meant,  that,  supposing  the  drawer  should  sue 
the  acceptor  upon  the  bill,  the  acceptor  could  not  plead  in  bar  the  pay- 
ment to  an  endorsee,  after  notice  that  the  drawer  had  paid  it,  it  is 
intelligible,  but  not,  upon  the  facts  stated,  very  satisfactory.  The 
point  in  judgment,  was,  whether  an  endorsee,  after  having  received 
payment  of  part  of  the  bill  from  the  drawer,  was  entitled,  in  an  action 
against  the  acceptor,  to  recover  the  whole  amount  of  the  bill,  or  only 
the  balance  of  the  bill  remaining  unpaid ;  and  it  was  held  that  the 
balance  only  was  recoverable.  As  a  decision  upon  that  point,  it  has 
been  overruled.  The  observations  made  by  the  judges,  render  it  un- 
certain whether  it  was  the  case  of  a  bill  for  *  value,  or  an  accom-  r^c^o^ 
modation  bill :  but  those  observations  are  of  doubtful  accuracy,  ^ 
in  either  view  of  the  case.  If  it  was  a  bill  for  value,  the  remark  is  not 
correct,  that  payment  by  the  drawer  discharged  the  acceptor  from  his 
promise ;  because  the  acceptor  in  such  a  case  would  be  clearly  liable  to 
the  drawer,  who,  by  his  payment  to  the  endorsee,  would  become  entitled 
to  sue  the  acceptor  upon  the  bill :  and,  if  it  was  the  case  of  an  accom- 
modation bill,  the  remark  is  unintelligible,  that  if  the  acceptor,  who 
would  be  surety  only  for  the  drawer,  was  to  pay  the  bill  after  notice, 
the  drawer,  who  was  the  principal  debtor,  might  recover  the  money 
back  again  from  the  acceptor,  his  surety. 

It  may  be  that  what  was  intended  to  be  said,  was,  that  such  a  pay- 
ment by  the  acceptor  would  make  the  endorsee  a  trustee  for  the  drawer, 
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and  liable  to  refund  to  him  what  should  be  paid  by  the  acceptor :  but  it 
is  by  no  means  clear  that  this  was  intended  to  be  said,  because  the 
remarks  refer  to  the  acceptor's  liability  to  refund,  in  terms,  and  speak 
of  a  payment  by  the  acceptor,  after  notice  of  payment  by  the  drawer, — 
which  would  be  quite  immaterial,  upon  the  question  whether  the  endorsee 
would  become  a  trustee  for  the  drawer,  in  regard  to  the  sum  received 
from  the  acceptor.  The  doubt  whether  it  was  the  case  of  a  bill  for 
value,  or  an  accommodation  bill,  is  increased  by  the  observations  of 
Mr.  Justice  Wilson,  who  referred  to  a  case  of  Beck  v.  Robley.(ii) 
1  Rfil       Considering  this  case  of  Bacon  r.  Searles  with  *reference  to 

-^  the  point  decided, — that  part  of  a  bill  (accepted  for  value)  being 
paid  by  a  drawer  or  endorser,  disentitles  the  endorsee  to  recover  from 
the  acceptor  more  than  the  balance  fremaining  unpaid, — ^it  has  been 
overruled  by  modern  decisions,  and  is  not  now  to  be  deemed  to  be  law : 
and,  if  it  is  to  be  considered  as  the  case  of  an  accommodation  bill,  it  is 
inapplicable  to  the  questions  which  arise  upon  this  plea. 

Mr.  Justice  Wilson  referred  to  the  case  of  Beck  v.  Robley,  reported 
in  a  note  to  Bacon  v.  Searles,  and  which,  it  would  seem  from  the  state- 
ments in  the  report,  was  the  case  of  an  accommodation  bill.  The  facta 
were  these: — Brown  drew  the  bill  .upon  Robley,  payable  to  Hodson, 
and  gave  the  bill  to  Hodson  as  security  for  an  advance  made  to  him  by 
Hodson.  Robley  accepted  the  bill,  and  Brown,  the  drawer,  took  it  up 
when  due,  in  Hodson's  hands,  and  received  back  the  bill  with  Hodson's 
endorsement  upon  it.  Brown,  after  the  hill  had  become  d%u^  paid  it  to 
Beck,  who  brought  the  action  against  Robley.  The  action  was  held  not 
to  be  maintainable ;  and  correctly  so ;  as,  after  the  bill  had  become 
due,  the  drawer  could  only  negotiate  it  subject  to  such  equities  as 
existed  against  him ;  and,  it  being  an  accommodation  bill.  Brown,  the 
drawer,  could  not  have  sued  the  acceptor,  and  so  neither  could  a  subse- 
quent holder  claiming  under  him  after  the  bill  had  become  due.  The 
decision  against  the  plaintiff,  therefore,  would  have  been  correct,  irre- 
spectively of  another  fact  relied  upon  in  that  case,  viz.  that  Beck,  the 
plaintiff,  was  compelled  to  claim  through  the  endorsement  of  Hodson, 
the  payee:  and  the  court  was  confirmed  in  its  decision  against  the 
plaintiff,  upon  the  ground,  that,  if  effect  were  given  to  Hodson's  en- 
dorsement under  the  circumstances,  Hodson  himself  might  be  rendered 
liable, — a  result  which  ought  not  to  occur.  It  is  unnecessary  to  con- 
sider the  correctness  of  that  opinion :  but  both  the  cases  of  Bacon  v. 
*1ft7l  ^^^^^^^  *VLn^  Beck  v.  Robley  would  be  well  decided,  if  the  bills 

-'  upon  which  those  actions  were  brought  were  accommodation 
bills ;  and  Beck  v.  Robley,  in  that  event,  might  be  considered  as  an 
authority  for  the  determination  of  Bacon  v.  Searles. 

(a)  Note  to  Bacon  v.  Searles,  1  H.  Blac.  89,  n. ;  Bajley  on  Billf,  126.  In  Beck  v.  Robleyt  A. 
drew  a  biU  on  th«  defendant,  payable  to  B.  or  order.  The  biU  not  being  paid  at  matarity,  B. 
returned  it  to  A.,  who  took  it  up,  B/s  endoriement  romminlng  thereon.  A.  gave  the  bill  aj  a 
aocurity  to  the  plaintiff,  informing  him  of  the  circumstances.  It  was  held  that  the  bill  wu 
txtlnguished  by  being  taken  up  by  the  drawer,  and  could  not  be  again  negotiated. 
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Upon  Bacon  v,  Searles  being  cited  as  an  authority,  in  Purssord  v. 
Peek,  9  M.  &  W.  196,t  as  deciding  that  a  payment  by  the  drawer  of  a 
bill  discharged  the  acceptor  pro  tantOy  Lord  Abinoer,  C.  B.,  said,  that, 
<<if  that  were  the  principle  of  that  case,  it  might  be  a  question  whether, 
if  it  were  now  considered,  it  would  not  be  overruled." 

The  case  of  Johnson  t;.  Kennion,  2  Wils.  262,  was  cited  as  an  autho- 
rity, on  the  part  of  the  plaintiffs,  that  the  contract  created  by  the  bill, 
coold  not  be  severed  and  made  the  ground  of  two  actions,  and  that  the 
holder  must  bring  an  action  for  the  whole,  and  be  considered  trustee 
for  the  drawer,  for  so  much  as  he  had  paid.  Mr.  Justice  Wilson  is 
said  to  have  referred  to  the  case  of  Beck  v.  Robley,  as  contrary  to  that 
position :  but  it  is  not  obvious  that  such  is  the  effect  of  Beck  v.  Boblcy. 
Johnson  v.  Kennion,  however,  distinctly  decided  that  the  endorsee  was 
entitled  to  recover  the  whole  amount  of  the  bill,  although  he  had 
received  a  part  from  the  drawer :  and,  unless  Bacon  v.  Searles  and 
Beck  r.  Robley  were  distinguishable,  upon  the  ground  of  the  actions 
being  upon  accommodation  bills,  it  does  not  appear  how  the  authority 
of  Johnson  v.  Kennion  was  avoided. 

Assuming,  however,  Bacon  v.  Searles  and  Beck  v.  Robley  to  bo 
aathorities  that  the  acceptor  of  a  bill  for  value,  is  discharged  altogether, 
or  pro  ianto^  by  payments  made  by  a  drawer  or  endorser,  to  an  endorsee, 
vho  afterwards  sues  the  acceptor,  they  cannot  be  considered  as  binding 
aathorities ;  and  they  are  inconsistent  *with  Callow  v.  Lawrence,  p^-  q^ 
3  M.  k  Selw.  95,  where  the  continued  liability  of  the  acceptor  ^ 
is  distinctly  determined ;  and  Hubbard  v.  Jackson,  1  M.  &  P.  11  (E.  C. 
L  R.  vol.  17),  S.  C.  4  Bingh.  890  (K  C.  L.  R.  vol.  18,  16),  8  Carr.  & 
P.  134  (£.  G.  L.  R.  vol.  14),  is  a  decision  to  the  same  effect,  following 
the  authority  of  Callow  v.  Lawrence :  and,  in  both  cases.  Beck  v.  Rob- 
ley was  treated  as  a  decision  upon  the  ground  that  the  plaintiff  could 
not  claim  through  Hodson's  endorsement. 

Pierson  v.  Dunlop,  2  Cowp.  571,  was  an  action  against  the  acceptor 
of  a  bill  for  800Z.  The  drawer  having  paid  1802.,  the  plaintiffs  took  a 
verdict  for  the  whole  amount,  which  the  court  compelled  them  to 
reduce,  at  their  own  cost.  There  can  be  little  doubt  that  this  also  was 
the  case  of  an  accommodation  bill ;  as  it  appears,  that,  after  the  ver- 
dict, a  bill  in  equity  was  filed  to  obtain  a  discovery  of  the  payment, 
and  reduction  of  the  verdict ;  and,  if  the  cestui  que  trust  of  the  plain- 
tiffs was  not  entitled  to  receive  the  180{.,  the  court,  in  its  equitable 
jurisdiction,  could  not  have  permitted  their  trustee  to  recover  it.  The 
case  would  resolve  itself  into  that  of  a  payment  by  the  principal  debtor, 
in  ease  of  the  surety. 

In  the  case  of  Walwyn  v.  St.  Quintin,  1  B.  &  P.  652,  the  plaintiffs 
were  required  to  give  the  acceptor  Credit  for  the  amount  of  the  payment 
made  by  the  drawer,  the  court  holding  the  bill  to  be  an  accommodation 
bill. 
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The  several  other  cases  which  were  cited  on  the  part  of  the  defend- 
ant, are  no  authorities  for  the  purpose  for  which  they  were  cited :  indeed, 
they  are  rather  against  him. 

In  Purssord  v.  Peek,  9  M.  &  W.  196,t  the  court  held  that  the  plea 
was  bad  for  duplicity :  it  alleged  that  the  defendant,  the  acceptor  of  a 
♦iftQl  ^^^^  ^^  exchange,  had  accepted  it  *for  the  accommodation  of  the 
^  drawer,  and  that  the  drawer  had  satisfied  the  bill ;  and  it  further 
stated,  that,  at  the  time  of  the  action,  the  plaintiff  was  a  holder  of  the 
bill  without  consideration  or  value. 

Reynolds  v.  Blackburn,  7  Ad.  &  E.  161  (E.  C.  L.  R.  vol.  84),  2  N. 
&  P.  137,  was  an  action  by  endorsee  against  the  acceptor  of  an  accommo- 
dation bill ;  and  the  plea  alleged,  by  way  of  discharge,  notice  to  the 
plaintiff,  and  that,  after  such  notice,  he  received  other  bills  from  the 
drawer,  and  agreed  to  give  time  upon  the  bill  sued  upon,  until  such 
other  bills  should  become  due,  and  be  dishonoured  :  the  plea  proceeded  to 
state  that  the  bills  were  so  delivered  and  accepted  in  payment  of  the 
bills  in  the  declaration,  and  that  the  agreement  was  made  without  the 
defendant's  knowledge,  privity,  or  assent.  The  plaintiff  replied  de  inju- 
-rid  ;  to  which  the  defendant  demurred,  for  duplicity.  The  court  said 
the  replication  was  as  good  as  the  plea,  which  had  set  up  two  defences, 
and  gave  judgment  for  the  plaintiff. 

Sard  V.  Rhodes,  1  M.  &  W.  153,t  Tyrwh.  &  Gr.  298,  4  Dowl.  P.  C. 
743, 1  Gale,  376,  was  also  an  action  against  the  acceptor  of  an  accom- 
modation bill,  in  which  the  defendant  pleaded,  that  the  bill  was  an  accom- 
modation bill,  and  that  the  drawer  had  given  another  note,  for  a  larger 
sum,  in  payment  and  satisfaction,  which  the  plaintiff  had  accepted. 
The  plaintiff  replied,  that  the  note  so  given  was  dishonoured.  The 
defendant  demurred,  and  the  replication  was  held  ill,  and  the  plea 
good. 

In  each  of  the  three  last-mentioned  cases,  the  pleas  alleged  the  bills 
to  be  accommodation  bills, — showing  what  is  now  understood  to  be  the 
law  in  regard  to  payments  or  arrangements  between  subsequent  parties 
to  the  bill ;  which  can  have  little  application  to  the  present  case,  which 
is  that  of  a  bill  accepted  for  value. 

♦1901  *^^^*^  ^'  ^^"'  ^  Bingh.  13  (E.  C.  L.  R.  vol.  15),  2  M.  &  P. 
^  46  (E.  C.  L.  R.  vol.  17),  is  also  inapplicable :  it  was  an  action 
by  bankers,  as  endorsees,  against  the  acceptor  ;  iha  drawer  having  deli- 
vered the  bills  to  the  plaintiffs,  his  bankers,  as  security,  and  the 
acceptor  having  paid  the  amount  of  the  bills  to  the  drawer  without 
obtaining  the  bills,  which  remained  in  the  hands  of  the  bankers:  and 
the  point  really  in  contest,  was,  whether,  upon  the  application  of  the 
rule  in  Clayton's  case,  1  Meriv.  572,  604,  the  bills,  as  against  the 
bahkers,  the  plaintiffs,  were  to  be  considered  as  satisfied :  the  court  held 
that  they  ought  to  be  so  considered. 

The  case  of  Thomas  v.  Fenton,  5  D.  &  L.  28,  was  argued  before  Mr. 
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Justice  CoLERiDQE.  It  was  an  action  against  the  drawer  of  an  accom- 
modation bill ;  and  it  appeared,  that,  the  bill  being  dishonoured,  an 
action  had  been  brought  bj  one  Clark,  against  the  acceptor,  and  that 
the  plaintiff,  as  a  volunteer, — ^being  the  son-in-law  of  the  acceptor, — 
had  paid  the  debt  and  costs,  and  obtained  the  bill  from  the  then  plain- 
tiff, with  the  defendant's  endorsement  upon  it,  and  brought  the  present 
action  upon  the  bill.  One  question  was,  whether  the  bill  ought  to  be 
deemed  an  accommodation  bill.  A  further  question  was,  whether  there 
was  a  sufficient  dispensation  of  giving  notice  of  the  dishonour ;  also, 
whether  the  payment  which  had  been  made,  supported  the  plea  of  pay- 
ment by  the  acceptor.  An  objection  was  also  made,  that  the  bill 
required  a  new  stamp.  Mr.  Justice  Coleridge  held  that  the  bill  did 
not  require  a  new  stamp,  inasmuch  as  it  had  never  been  paid, — payment 
meaning  payment  by  the  party  ultimately  liable,  and  the  payment  in 
question  not  being  such  a  payment.  He  also  held,  that  sufficient 
excuse  was  alleged  for  not  giving  notice,  the  bill  being  an  accommoda- 
tion bill.  And  the  learned  judge  ^distinctly  intimates  that  pay-  r^-tq-, 
ment  by  an  intermediate  party  is  no  discharge  to  the  acceptor.     ^ 

Hemming  v.  Brook,  Carr.  &  Marsh.  57  (E.  C.  L.  R.  vol.  41),  was  an 
action  against  the  acceptor,  where  the  drawer  had  paid  part  of  the 
bill.  The  cause  was  undefended :  the  counsel  for  the  plaintiff  was 
'instructed  as  to  the  payment,  but  altogether  uninformed  whether  the 
bin  was  an  accommodation  bill,  and  of  every  other  circumstance  respect- 
ing it.  The  judge,  therefore,  recommended  that  a  verdict  should  be 
taken,  giving  credit  for  the  payment. 

Pownal  V.  Ferrand,  6  B.  &  C.  439  (E.  C.  L.  R.  vol.  13),  9  D.  &  R. 
603  (E.  C.  L.  R.  vol.  22),  determined  that  the  endorser  of  a  bill,  paying 
a  part  of  the  bill  to  the  holder,  might  recover  from  the  acceptor  the 
amount  so  paid,  as  money  paid  to  his  use.  It  is  to  be  observed,  that 
the  plaintiff  in  that  case  had  paid  40Z.  on  account  of  a  bill  endorsed  by 
him,  and  which  had  been  accepted  by  the  defendant,  for  8502.  After 
the  payment  of  40Z.  by  the  plaintiff,  the  holder  of  the  bill  brought  an 
action  upon  the  bill  against  the  defendant,  the  acceptor,  and  recovered 
a  verdict  for  the  whole  amount  of  the  bill,  850/.,  but  afterwards  levied 
the  balance  only  due  to  him,  giving  credit  for  the  40Z.  which  the  plain- 
tiff had  paid :  and,  in  consequence  of  the  defendant's  having  thus 
derived  the  benefit  of  the  plaintiff's  payment,  the  action  was  brought 
by  (he  plaintiff,  to  recover  the  amount  as  money  paid  to  the  defendant's 
use .  when  it  was  contended  that  the  plaintiff  could  only  sue  upon  the 
bill :  but  the  court  held,  that  there  might  be  a  difficulty  in  suing  upon 
the  bill,  by  reason  of  a  judgment  having  been  recovered  against  him 
for  the  whole  amount  of  the  bill,  by  a  former  holder ;  and  that,  the 
defendant  having  bad  the  benefit  of  the  payment,  an  action  for  money 
paid  might  be  maintained. 
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^jgjj,      *Lane  v.  Ridley,  10  Q.  B.  479  (E.  C.  L.  R.  yol.  59),  was  to 
"-*  the  same  effect  as  Reynold  v,  Blackburn,  Purssord  v.  Peek,  and 
Pascoe  r.  Vyvyan,  1  Dowl.  N.  S.  939,  viz.  that,  where  the  plea  is 
doable,  it  is  no  objection  that  the  replication  is  also  doable. 

Reference  has  thus  been  made  to  the  several  cases  which  were  cited. 
with  some  regret,  as  the  only  result  is,  to  show  that  they  are  inappli- 
cable to  this  case,  and  afford  no  assistance  to  the  court  in  determining 
the  question  raised  upon  the  record ;  and,  in  fact,  no  determination  has 
been  brought  to  the  notice  of  the  court,  showing  this  plea  to  be  good, 
although  there  are  some  expressions  in  some  of  the  older  cases  which 
have  that  aspect,  but  which  dicta  were  not  necessary  to  the  decision  of 
the  cases  in  which  they  are  to  be  found ;  and  such  dicta  are  not  con- 
sistent with  subsequent  determinations.  It  certainly  has  been  no  rare 
practice  for  endorsees  of  bills  of  exchange  and  promissory  notes,  to 
take  verdicts  for  the  full  amount  of  the  instruments,  after  having 
received  partial  payments  from  other  parties  to  such  instruments :  and 
there  are  reported  authorities  in  distinct  affirmation  of  the  right  eo 
exercised  by  the  plaintiffs, — Callow  v.  Lawrence,  before  mentioned,  Reid 
V.  Furnival,  1  C.  &  M.  638,t  and  numerous  cases  in  bankruptcy,  where 
proof  is  admitted  against  the  acceptors  of  bills  and  makers  of  notes, 
for  the  full  amount,  notwithstanding  partial  payments  made  by  other 
parties.  In  Ex  parte  De  Tastet,  in  re  Corson,  1  Rose,  10,  Warren 
and  Bruce  were  held  entitled  to  prove  against  the  estate  of  the  bank- 
rupts, who  were  the  acceptors,  for  18642.,  and  take  dividends  for  that 
amount,  notwithstanding  they  had  received  payments  from  other  parties, 
reducing  their  demand  to  420Z. 

We  think,  therefore,  that  this  plea  is  contrary  to  principle,  and  that 
it  has  no  authority  to  support  it. 

♦IQ^I  *The  plaintifib  stand  upon  the  record  the  legal  owners  of  the 
^  bill,  and  the  defendant  as  having  failed  to  perform  his  contract, 
without  any  legal  excuse  for  the  breach.  The  defendant  was  the  party 
primarily  liable,  and,  by  his  plea,  he  sets  up,  by  way  of  discharge,  satis- 
faction by  one  not  in  privity  with  him  in  relation  to  such  satisfaction, 
and  which  we  think  did  not  enure  to  his  discharge ;  and  we  think  the 
plea,  therefore,  bad,  and  the  plaintiffs  entitled  to  judgment,  as  prayed. 

Upon  the  argument  of  this  case,  we  were  much  pressed  with  the 
objection  to  the  plea  upon  the  ground  that  it  was,  in  effect,  a  plea  of 
satisfaction  by  a  stranger ;  which,  it  was  said,  was  bad  in  law.  The 
opinion  of  the  court  upon  the  other  objections  to  the  plea,  being  in 
favour  of  the  plaintiffs,  it  has  become  unnecessary  to  decide  upon  the 
validity  of  this  particular  objection.  But,  as  the  court  has  been  called 
upon  to  consider  the  law  in  relation  to  this  subject,  it  may  be  a  con- 
venience to  the  profession  to  mention  the  authorities  which  are  to  be 
found  upon  the  subject. 

It  may  appear  that  the  law  is  not  perfectly  settled.     The  authorities) 


9  MANNING,  GRANGER,  &  SCOTT.  I?i3 

of  the  text-books  are  generally  to  be  found  under  tbe  title  of  <<  Accord 
and  Satisfaction ;"  and  most,  if  not  all,  of  such  text-books,  refer  to 
accord  and  satisfaction  by  and  betiveen  the  parties  to  the  cause  of  action, 
and  but  very  few  authorities  are  to  be  found  upon  the  subject  of  satis- 
faction made  by  a  stranger.  Notwithstanding  the  passages  referred  to 
in  the  text-books,  there  is  very  early  authority  to  the  effect  that  satis- 
faction made  by  a  stranger  to  a  party  having  a  cause  of  action,  and 
adopted  by  the  party  liable  to  the  action,  may  be  used  as  a  good  bar  to 
an  action  for  such  cause.  It  is  stated  in  Fitzherbert's  Abridgment,(a) 
that,  <<  If  a  stranger  does  trespass  to  me,  and  one  of  his  relations,  ^^^  q  . 
*or  any  other,  gives  anything  to  me  for  the  same  trespass,  to  *- 
irhich  I  agree,  the  stranger  shall  have  advantage  of  that  to  bar  me ;  for, 
if  I  be  satisfied,  it  is  not  reason  that  I  be  again  satisfied.  Quod  tota 
curia  concessit,^*  A  very  diligent  search  has  not  found  any  old  authority 
inconsistent  with  the  case  in  Fitzherbert.  In  several  cases  obligations 
given  by  strangers  to  parties  having  a  cause  of  action,  have  been  held 
to  be  no  bar  to  an  action  between  the  parties  to  such  a  cause :  but  it 
Till  be  found  that  all  those  cases  were  decided  upon  the  ground  that 
the  obligation,  so  given,  was  collateral,  and  not  by  way  of  satisfaction, 
or  in  extinguishment  or  merger.  .  In  connexion  with  this  branch  of  the 
law,  thb  consideration  will  always  be  found  material. 

In  Fitzherbert's  Abridgment,  title  Dettc^  pi.  83,  it  is  said :  "In  debt 
on  contract,  it  is  no  plea  to  say  that  the  plaintiff  has  a  bond  of  a  stranger, 
for  the  same  duty ;  but,  to  say,  that  he  has  a  bond  of  the  defendant 
himself  for  the  same  duty,  is  a  good  plea.**(6)  So,  in  F.  N.  B.  121  M., 
ii  is  said — "  If  a  man  contract  to  pay  money  for  a  thing  which  he  hath 
bought,  if  he  make  a  bond  for  the  money,  the  contract  is  discharged, 
and  an  action  of  debt  will  not  lie  upoa  the  contract."  "But(c)it  is 
otherwise  if  a  stranger  makes  an  obligation  for  the  same  debt."  5  Viner's 
Abridgment,  515,  is  to  the  same  effect;  also  Brooke's  Abridgment, 
title  Contract^  "pL  29.  In  *Pud3ey'8  case,  cited  in  Hooper's  case,  r^nqtr 
2  Leonard  110,  it  was  held,  that  a  bond  given  by  a  stranger,  ^ 
pursuant  to  a  stipulation  in  the  original  contract,  will  be  a  bar ;  but, 
otherwise,  upon  a  subsequent  contract."  The  same  point  was  decided 
in  the  principal  case  of  Hooper. 

Some  doubt  has  arisen  upon  the  point  of  satisfaction  by  a  stranger, 
from  the  case  of  Grymes  v.  Blofield.((2)    The  report  in  Cro.  Eliz.  states 

(t)  Tide  Barre,  pL  166  (Hilary,  36  H.  6).    And  see  Co.  Litt  206  b. 

(i)  Per  Shard.  (Shardelow,  J.),  29  H.  8,  Bro.  Contract,  pi.  29 : — '*  If  a  man  be  indebted  to 
B«  hj  contract,  and  afterwards  makee  to  me  a  bond  of  the  same  debt,  the  debt  is  thereby 
determiDed;  for,  in  debt  upon  the  contract,  it  is  a  good  plea,  that  he  has  a  bond  of  the  same 
iebL  Bat,  if  a  stranger  makes  to  me  a  bond  for  the  same  debt,  stiU  the  contract  remains ; 
beeaose  it  if  by  another  person ;  and  both  are  now  debtors." 

{<)  Lord  Hsie's  note,  ib.,  citing  Fits.  Abr.,  H.  35  £.  3,  Dttte,  pL  83;  and  refeiring  to  11  H.  4, 
fo.  79  (Raafe  Baker's  case,  T.  11  H.  4,  fo.  79,  pL  21);  13  H.  4,  fo.  1  (M.  13  H.  4,  fo.  1,  pL  3); 
10  H.  7.  fo.  21  (P.  10  H.  7.  fo.  21,  pi.  16). 

{d)  Reported  in  Cro.  Blis.  541,  and  in  RoUe's  Abridgment,  471  (translated,  5  Yin.  Abr.  296^ 
CoHfiitioH  (F  d),  pi.  1,  and  in  Comyns's  Digest,  Aoeord  (A  2),  5.)  And  see  BL  28  H.  9,  fb.  i, 
FL21. 
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it  to  have  been  an  action  on  an  obligation  for  202.  The  defendant 
pleaded  that  J.  S.  had  surrendered  a  copyhold  tenement,  in  satisfaction, 
which  the  plaintiff  accepted.  The  plaintiff  demurred  to  the  plea ;  and 
it  is  said  that  PoPHAM  and  Gawdt,  JJ.,  held  it  to  be  no  plea,  for  J.  S. 
was  a  mere  stranger,  and  not  privy  to  the  condition,  and  therefore  satis- 
faction by  him  was  not  good ;  and  that  afterwards,  in  Easter  term,  31 
Eliz.,  PoPHAM  and  Clench  adjudged  for  the  plaintiff,  in  the  absence  of 
the  rest  of  the  justices.  In  Gomyns's  Digest,  the  case  is  stated  to  the 
same  effect.  But,  from  the  report  of  the  same  case  in  RoUe's  Abridg- 
ment, it  is  to  be  inferred  that  judgment  was  given  for  the  defendant. 

In  the  case  of  Edgcombe  v.  Rodd,  5  East,  294, — which  was  an  action 
for  trespass  and  false  imprisonment,  to  which  satisfaction  by  another 
party  was  pleaded  (upon  the  authority  of  Grymes  v.  Blofield),  accredit- 
ing the  report  in  Cro.  Eliz.,  because  cited  in  Gomyns  without  disappro- 
bation,— the  court  seems  to  have  thought  the  plea  bad,  as  setting  up 
satisfaction  by  a  stranger.  In  Edgcombe  v.  Rodd,  however,  the  plea 
was  held  to  be  bad  upon  another  substantial  ground,  upon  which  the 
judgment  rather  seems  to  have  been  founded. 

*1Qfil  ""The  rolls  of  the  court  have  been  searched,  to  ascertain  the 
-*  real  state  of  the  case  of  Grymes  v.  Blofield :  but  without  much 
satisfaction  being  obtained.  There  are  three  rolls,  importing  three 
distinct  actions  upon  three  obligations  for  201, ;  and,  in  each  case,  a 
plea  of  satisfaction  by  J.  S.  by  the  surrender  of  a  copyhold.  The  rolls 
are  of  Trinity  term,  86  Eliz.,  B.  R.  No.  844,  No.  846,  No.  846.  On  the 
roll  844,  the  plea  was  demurred  to,  and  a  joinder  in  demurrer,  with  a 
dies  dcUuB  to  Michaelmas  term ;  and  there  is  no  further  entry  upon  that 
roll.  Upon  the  roll  845,  the  pleadings  are  to  the  same  effect,  with  a 
form  of  a  dies  datus  in  blank,  and  no  further  entry  upon  that  roll. 
Upon  the  roll  846,  there  is  a  declaration  and  plea  to  the  same  effect  as 
in  the  other  rolls,  with  a  replication  traversing  the  surrender  of  the 
copyhold  in  satisfaction,  and  the  acceptance.  Issue  was  joined,  and 
the  cause  tried,  and  a  verdict  found  for  the  plaintiff,  which  was  entered 
upon  the  postea.  There  is  then  an  entry  that  a  new  trial  was  granted, 
•upon  the  ^ound  that  the  venire  had  issued  to  a  wrong  county ;  and  a 
new  venire  awarded ;  and  there  the  entry  upon  that  roll  ceases. 

Upon  further  inquiry  being  made,  there  has  been  found  a  report  of 
the  case  in  the  MSS.  reports  in  the  British  Museum,  in  the  Hargrave 
MSS.  No.  7,  Vol.  2,  p.  251,  reports  by  Humphry  Were.  The  case  is 
reported,  in  substance,  as  in  Gro.  Eliz.,  referring  to  the  roll  in  B.  B. 
{Trinity  term,  36  Eliz.)  844 ;  and  it  states  that  Fbnner,  J.,  doubted  of 
the  opinion  of  Popham  and  Gawdy,  by  reason  of  the  acceptance  of  the 
^^M-t  plaintiff,  and  cites  the  36  H.  6,  title  Barrey{a)  which  is  the  case 
^  referred  to  in  Fitzherbert's  Abridgment  :(&)  and  it  ^afterwards 

(a)  36  H.  6,  FiU.  Abr.  Barrt,  pi  166. 

(6)  The  reference  by  Fcnnbb,  J.,  U  in  the  form  al  that  time  and  long  linoe  ued  in  dtixig 
YtU.  Abr. 
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states,  that,  upon  the  case  being  moved  again,  Clench  and  Fenxer 
agreed  that  the  plea  was  a  good  bar ;  and  that  Gawdy  said  the  case 
of  Trespass,  86  H.  6,(a)  was  good  law :  and  the  report  then  states,  that, 
in  Easter  term,  89  Eliz.,  the  plaintiff  had  judgment  to  recover, — !Pop- 
HAM  and  Clench  only  being  in  court. 

There  is  another  report  of  the  same  case  in  the  Hargrave  MSS.,  No. 
50,  in  a  book  said  to  have  been  given,  in  1618,  by  Arthur  Tumour 
to  Serjeant  Calthorpe,  in  exchange  for  other  books :  but  that  report 
does  not  state  any  judgment  to  have  been  given. 

In  the  Lansdowne  MSS.  in  the  British  Museum,  No.  1104,  fo.  152  b, — 
being  a  report  of  cases  from  the  6th  to  the  41st  year  of  Elizabeth,  the 
same  case  is  reported,  stating  a  judgment  for  the  plaintiff;  and  the 
report  being  precisely  to  the  same  effect  as  in  the  Hargrave  MSS. 

It  appears  that  Humphry  Were  was,  at  a  somewhat  later  period,  a 
reader  to  the  Inner  Temple,  and  afterwards  a  serjeant. 

It  seems  probable  that  the  report  in  Croke,  stating  the  judgment  to 
have  been  given  for  the  plaintiff,  is  correct;  although  no  answer  is 
suggested  to  the  authority  of  the  86  H.  6,  which  seems  contrary  to  the 
decision,  and  to  have  been  referred  to. 

In  Thurman  v.  Wild,  11  Ad.  &  E.  458  (E.  C.  L.  R.  vol.  39),  8  P.  & 
D.  289,  the  question  as  to  the  effect  of  satisfaction  by  a  stranger,  also 
arose ;  and  the  court  seemed  to  recognise  the  decision  of  Grymes  v. 
Blofield  as  correct ;  but  held  that  the  satisfaction  pleaded  in  that  case 
was  a  good  bar,  because  made  by  one  who  was  not  a  stranger,  but  a 
joint  trespasser ;  and  it  therefore  became  unnecessary  to  decide  how  far 
satisfaction  by  a  stranger  would  have  been  a  good  bar. 

*Such  seems  to  be  the  state  of  authority  upon  that  question  :  p^-  ^^ 
and  the  court  does  not  feel  called  upon  to  express  any  opinion  *- 
upon  the  point,  although  it  must  be  obvious  that  the  decision  in  the 
36  H.  6,  reported  in  Fitzherbert,  is  consistent  with  reason  and  justice.(() 

The  court,  in  this  case,  is  of  opinion  that  the  plea  is  bad  upon  other 

(a)  Not »  0M9  in  tttU  "  TrwpauB"  bat  the  aboTO  ease  of  an  action  of  trespass  reported  in 
FitL  Abr.  tit  Barrt,  pi.  166. 

{h)  Lord  Bacon,  in  ^e  preface  to  his  Rales  and  Maxims,  says  thnt  he  might  hare  made  an  oi>ten- 
tstioD  of  learning,  bj  Tonching  aathorities,  but  that  he  abstained  from  it»  ''having  the  example 
of  Mr.  Uttteton  and  Mr.  Fitxherbert,  whose  writings  are  the  Institations  of  the  Laws  of  England, 
whereof  the  one  forbeareth  to  roach  authority  altogether,  and  the  other  nerer  reclteth  a  book 
bat  when  he  thinketh  the  case  so  weak  of  credit  in  itself,  as  it  needs  a  surety." 

What  Bacon  here  says  relates  to  Fltsherbert's  Natura  Breviam.  Fitxherberfs  Abridgment 
Riti  wholly  on  authorities  either  taken  from  the  Year  Books,  or  from  original  coses  now  no- 
where else  extant  To  Uie  latter  class  belongs  the  case  36  in  H.  6,  above  referred  to.  Another 
caee  of  the  same  class  in  Fits.  Abr.,  M.  33  B.  I,  tit  ilnnm'Cte,  pi.  51,  is  to  this  effect: — «  Annuity 
agaiost  heir,  npon  a  deed  of  grant  made  by  his  father  until  the  defendant  (the  plaintiff)  should 
be  advanced  to  a  suitable  {eovenahle)  benefice.  Tilton, — After  the  death  of  our  father,  our 
Bother  gave  to  the  plainttfi^  at  onr  procurement,  and  in  onr  discharge,  the  deanery  of  T.  of  which 
tha  plaintiff  is  now  seised.  Herh. — The  writing  is,  *  until  he  be  advanced  6y  the  grantor  or  At* 
hirt*  Htngham, — Qui  per  alium  facit,  per  ieipeum  faeere  videturf  and  awards  that  he  answer 
evor.  HerU, — ^The  mother  of  the  defendant  gave  ns  the  deanery  for  onr  service,  and  not  in  dis- 
sbttge  of  the  aannltj :  and  thia  he  is  ready  to  verify.    St  alii  c  contrd," 
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grounds;  and  it  is  therefore  unnecessary  further  to  investigate  the 
general  point  referred  to. (a)  Judgment  for  the  plidntiffs. 

(a)  As  to  which,  see  Roe  v.  Haagh,  1  Siilk.  29;  Backmyr  v.  Darnall,  2  Ld.  Rajm.  1085, 1087; 
Anatey  r.  Marden,  1  N.  R.  124,  128  ;  Ayrey  v,  Davenport,  2  N.  R.  474,  47«;  White  v.  Cnyler,  1 
Esp.  N.  P.  C.  200,  6  T.  R.  176 ;  Drake  r.  Mitchell,  3  East,  251.  See  the  distinction  in  the  Ci?il 
Law  between  the  engagement  of  an  expromissor  and  that  of  an  adpromissor,  Vinn.  Inst.  Irapi 
Comm.  lih.  2,  tiU  1,  De,  Rerum  IHvinone,  Ac,  p.  155;  Ibid.,  lib.  8,  tit  I,  Jh  Fideju»9orilnt»,  ^ 
726 ;  Ibid.,  lib.  4,  tit.  6,  }  0,  X>e  CotufitHtd  Peeunid,  p.  887. 

When  suits  are  bronght  against  the  maker  sey  v.  Boms,  25  Wendell,  411 ;  Pearee  e.  Anstiiif 

and  endorser  of  a  promissory  note,  and  the  en-  4  Wharton,  489. 

dorser  pays  the  amount:  and  it  is  agreed  between  The  payment  of  a  debt  by  one  not  a  party  to 

the  holder  and  the  endorser  that  the  suit  against  the  contract,  is  an  extinguishment  of  the  de- 

the  maker  shaU  be  prosecuted  for  the  benefit  of  mand,  wheUier  made  with  the  assent  of  the 

the  endorser,  the  maker  cannot  avail  himself  debtor  or  not :  Harrison  v.  Hicks,  1  Porter,  423. 

of  the  payment  by  the  endorser  as  a  defence  in  See  contra  Clow  o.  Borst,  6  Johnson,  37 ;  Stark 

the  suit   against   him :    Mechanic's    Bank  v.  v.  Thompson,  3  Monroe,  302.    But  it  is  held  in 

Hasard,  13  Johnson,  353.    It  is  no  defence  to  the  last  case  to  be  a  good  cause  for  an  injonc* 

an  action  on  a  promissory  note  that  the  pro-  tion  and  relief  in  equity.    See  also  Daniels  «, 

perty  of  the  note  is  in  a  third  person,  unless  the  Hallenbach,    19    Wendell,  408;    Woolfolk    v, 

possession  of  the  plaintiff  is  mala  Jide :  Guern-  M'Dowell,  9  Dana,  20S. 


*199]  *BUTLER  v.  FOX.    Jan.  31. 

The  Court  discharged  so  much  of  an  order  for  a  commission  to  examine  witnesses,  as  stayed  the 
proceedings,  on  the  ground  of  an  unreasonable  delay  in  the  Application. 

Assumpsit  on  a  sea-policy  for  5000?.,  on  wheat,  free  of  ayerage,  the 
question  being,  whether  the  loss  was  total  or  partial.  The  action  was 
commenced  on  the  13th  of  Noyember,  1847,  and  issue  was  joined  on 
the  12th  of  February,  1848.  On  the  28th  of  March,  1849,  a  commis- 
sion issued,  to  examine  witnesses  at  Baltimore,  both  parties  joining  in 
it.  The  defendant  being  induced  by  letters  from  Baltimore  to  think  he 
might  get  additional  evidence  at  New  York,  obtained  an  order  for  the 
examination  of  witnesses  at  the  latter  place. 

ByleSy  Serjt.,  on  a  prerious  day  in  this  term,  obtained  a  rule  nisi  to 
set  aside  that  order,  or  so  much  thereof  as  directed  that  the  proceed- 
ings should  be  stayed  in  the  mean  time,  on  the  ground  that  the  defend- 
ant had  been  guilty  of  laches. 

Jame%  Wilde,  who  showed  cause,  submitted  that,  seeing  the  length 
of  time  the  cause  had  been  pending,  the  defendant's  delay  in  applying 
for  the  second  commission  was  not  so  unreasonable  as  to  disentitle  him 
to  have  his  commission  with  all  its  usual  incidents, — the  delay  having 
only  been  of  twenty  days. 

Bi/leSj  Serjt.,  in  support  of  the  rule,  observed  that  the  delay  amounted 

to  the  whole  time  necessary  for  a  voyage  between  London  and  America. 

♦2001       *WiLDE,  C.  J. — The  court  is  of  opinion  that  the  rule  should 

be  made  absolute  to  discharge  so  much  of  the  order  of  my  brother 

Talfourd  as  stays  the  proceedings, — but  without  prejudice  to  an  appli- 
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cation  on  the  part  of  the  defendant,  to  the  judge,  to  postpone  the  trial 
if  the  commission  should  not  be  returned  in  time.  My  own  impiession, 
I  most  confess,  is,  that  where  the  plaintiff  has  so  long  delayed  his  pro- 
ceedings as  to  show  that  his  object  was  not  expedition,  he  has  no  right 
to  complain  of  so  small  an  additional  delay  as  twenty  days.  But  the 
rest  of  the  court  being  of  opinion  that  such  delay,  unaccounted  for,  is 
unreasonable,  the  rule  will  be  made  absolute  in  the  form  I  have  already 
stated.  Rule  absolute  accordingly. 


*Ex  parte  JOHN  PURDY.    Jan.  25.  [*201 

Aa  order  of  ooannitment  under  the  County  Conrt.  Act,  9  ft  10  Viet  c,  95,  is  not  to  be  construed 
with  the  same  strictness  as  a  conviction :  and  such  an  order  is  not  bad  for  alleging  the  oITence 
to  be,  that  the  defendant  had  made  a  gift,  delivery,  wr  transfer  of  property,  with  intent  to 
defiand  his  creditors." 

The  order  recited  a  judgment  recovered  againrt  the  defendant  in  the  eounty  court;  it  then 
recited  that  the  defendant,  having  pertonally  appeared  to  the  waid  fumfiion*,  and  being  present 
io  Court,  and  having  neglected  to  pay  the  sum  recovered,  was,  upon  the  application  of  the 
plaintiff,  then  and  there  examined  touching  his  estate,  Ac ;  that  it  appeared  to  the  judge,  upon 
raeh  examination,  that  the  defendant  had  obtained  credit  from  the  plaintiflf  under  false  pro> 
tences,  and  bad  made  "a  gift,  delivery,  or  transfer  of  property  with  intent  to  defraud  his 
ereditors,"  but  the  defendant  requested  to  be  allowed  time  to  produce  evidence ;  that  the 
hearing  was  thereupon  adjourned;  that  the  defendant  did  not  attend  on  the  adjournment 
day ;  that  it  then  appeared  to  the  satisfaction  of  the  judge,  that  the  defendant  had  obtained 
credit  ftom  the  plaintiff  under  false  pretences,  and  had  mode  "a  gift,  delivery,  or  transfer  of 
property  with  intent  to  defraud  his  creditors  ,*"  and  that  thereupon  the  judge  ordered  and 
a^jndged  that  the  defendant  should  be  committed  for  forty  days,  fto. : — 

Qeld,  that  the  recitals  in  the  order  imported  an  appearance  by  the  defendant  at  the  trial,  and 
aa  ezaminaii<m  of  the  defendant  at  that  time,  and  consequently  that  it  was  a  valid  order 
within  the  101st  sectioa  of  tike  aet;  and  that  a  summons  under  the  98th  and  99th  sections 
was  annecessary. 

SemhU,  that  a  judgment  obtained  in  a  eounty  Court,  in  respect  of  which  the  debtor  subsequently 
obtains  a  inal  order  of  protection  from  the  insolvent  debtors  Court,  does  not  thereby  cca«e 
to  be  an  mneatiefied  jndgment,  within  the  meaning  of  the  98th  section  of  the  9  ft  10  Vict  c. 
95.(a) 

John  Purdt  was,  on  the  16th  instant,  arrested  by  virtue  of  a  war- 
rant in  the  following  form : — 

"  In  the  Bloomsbury  County  Court  of  Middlesex,  holden  at  Berners 
Street,  Oxford  Street,  in  the  said  county. 

(  Archibald  Cubitt,  Plaintiff, 
<<  Between   }  and 

I  John  Pnrdy,  Defendant. 

^  To  the  high  bailiff  and  other  bailiffs  of  the  said  court,  and  all  con 
stables  and  peace  officers  within  the  jurisdiction  of  the  said  court,  and 
to  the  governor  of  the  debtors'  prison,  Whitecross  Street,  in  the  said 
Goanty: 

*'<  Whereas,  at  a  court  holden  at  the  court-house  in  Berners  r^^^QQ 
Street  aforesaid,  on  the  11th  of  January,  1849,  the  aboye-named  L  -  -■ 

(a)  0.  p.  deeided  AoeordiA^y,  Abley  v.  Dale,  pott,  T.  T.  1651. 
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plaintiff,  by  the  judgment  of  the  said  court,  in  a  certain  suit  wherein 
the  said  court  had  jurisdiction,  recovered  against  the  above-named  de- 
fendant the  sum  of  20L  for  his  debt,  together  with  the  sum  of  41.  19«., 
the  costs  of  the  said  suit ;  whereupon,  it  was  then  and  there  ordered 
by  the  said  court,  that  the  said  defendant  should  forthwith  pay  to  the 
said  plaintiff  the  said  sums  of  202.  and  41.  19«.,  so  recovered  against 
the  said  defendant :  And  whereas,  the  said  defendant,  having  perfonaUif 
appeared  to  the  »aid  iummons,  and  being  present  in  courtj  and  having 
then  neglected  and  refused  to  pay  the  said  sums  so  recovered,  was,  upon 
the  application  of  the  said  plaintiff,  then  and  there  examined  touching 
his  estate  and  effects,  and  the  manner  and  circumstances  under  which 
he  contracted  the  said  debt,  which  was  the  subject  of  the  action  in 
which  the  said  judgment  was  obtained  against  him,  and  as  to  the  means 
and  expectations  he  then  had,  and  as  to  the  property  and  means  which 
he  still  had,  of  discharging  the  said  debt  and  costs,  and  as  to  the  dis- 
posal he  had  made  of  any  property :  And  whereas  it  appeared,  upon 
such  examination,  to  the  judge  of  the  said  court,  that  the  said  defendant 
had  obtained  credit  from  the  plaintiff  under  false  pretences^  and  had 
made  a  gift^  delivery^  or  transfer  of  property,  with  intent  to  defraud 
his  creditors ;  but  the  said  defendant  then  requested  to  be  allowed 
time  to  produce  certain  evidence ;  and,  upon  his  the  said  defendant's 
application,  the  judge  of  the  said  court  granted  time  to  the  said  defend- 
ant until  the  18th  day  of  January,  1849,  and  postponed  and  adjourned 
making  any  order,  or  otherwise  adjudicating  in  respect  of  the  said 
examination,  until  the  said  18th  day  of  January,  1849 :  And  whereas, 
a  court  was  duly  holden  by  the  said  judge,  at  the  said  court-house,  in 
*90^1  ^^^^^^  street  aforesaid,  on  *the  said  18th  of  January,  1849, 
-*  and  the  said  defendant  did  not  attend  at  such  last-mentioned 
court,  or  allege  any  sufficient  excuse  for  not  attending,  and  did  not  at 
such  court  produce  any  evidence,  or  allege  any  sufficient  excuse  for  the 
non-production  of  such  evidence :  And  whereas,  it  then  appeared,  to 
the  satisfaction  of  the  judge  of  the  said  court,  that  the  said  defendant 
had  obtained  credit  from  the  plaintiff  under  false  pretences^  and  had  made 
a  gift^  delivery y  or  transfer  oi  property,  with  intent  to  defraud  his  credit- 
ors ;  and  thereupon  the  said  judge  of  the  said  court,  by  a  certain  order, 
bearing  date  the  said  18th  day  of  January,  1849,  did  order  and  adjudge 
the  said  defendant  to  be  committed,  for  the  term  of  forty  days,  to  the 
debtors'  prison  at  Whitecross  Street,  &c.,  or  until  he  should  be  dis- 
charged by  due  course  of  law :  These  are,  therefore,  to  require  you,  the 
said  high-bailiff,  bailiffs,  and  others,  to  take  the  said  defendant,  and  to 
deliver  him  to  the  governor  of  the  debtors'  prison  at  Whitecross  Street 
aforesaid ;  and  you,  the  said  governor,  are  hereby  required  to  receive 
the  said  defendant,  and  him  safely  to  keep  in  the  said  prison,  for  the 
term  of  forty  days  from  the  arrest  under  this  warrant,  or  until  he  shall 
be  sooner  discharged  by  due  course  of  law ;  for  which  this  shall  be 
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yoar  sofficient  warrant.     Given  ander  the  seal  of  the  court,  the  11th 
day  of  January,  1850.  «  J.  Wright, 

"Clerk  of  the  Court." 

Parrtfy  on  a  former  day  in  this  term,  moved  for  a  writ  of  habeas 
eorpu8y  to  bring  up  the  prisoner  to  be  discharged,  and  also  for  a  certio- 
rari to  bring  up  the  order  upon  which  the  warrant  issued. 

It  appeared  from  the  affidavits  on  which  the  motion  was  founded,  that 
the  prisoner  was  discharged  under  the  insolvent  debtors  acts,  on  the 
2d  of  April,  1849, — the  *debt  mentioned  in  the  above  warriEint,  r^oft  j 
being  duly  inserted  in  his  schedule.  It  was  therefore  submitted  ^ 
that  the  defendant  was  discharged  from  that  debt,  by  virtue  of  the  1  & 
2  Vict.  c.  110,  8.  90,  which  enacts,  "  that  no  person  who  "shall  have 
become  entitled  to  the  benefit  of  this  act  by  any  such  adjudication  as 
aforesaid,  shall  at  any  time  thereafter  be  imprisoned  by  reason  of  the 
jadgment  so  as  aforesaid  entered  up  against  him  or  her  according  to  this 
act,  or  for  or  by  reason  of  any  debt  or  sum  of  money,  or  costs,  with 
respect  to  which  such  person  shall  have  become  so  entitled,  or  for  or  by 
reason  of  any  judgment,  decree,  or  order  for  payment  of  the  same." 
The  commitment  in  question  cannot  be  affected  by  the  102d  section  of 
the  9  &  10  Yict.  c.  95,  which  enacts,  "  that,  whenever  any  order  of  com- 
mitment shall  have  been  made  as  aforesaid  (s.  99),  the  clerk  of  the 
said  court  shall  issue,  under  the  seal  of  the  court,  a  warrant  of  commit- 
ment, directed  to  one  of  the  bailiffs  of  any  county-court,  who  by  such 
warrant  shall  be  empowered  to  take  the  body  of  the  person  against  whom 
such  order  shall  be  made  ;  and  all  constables  and  other  peace-officers, 
within  the  several  jurisdictions,  shall  aid  in  the  execution  of  every  such 
warrant ;  and  the  gaoler  or  keeper  of  every  gaol,  house  of  correction, 
and  prison  mentioned  in  any  such  order,  shall  be  bound  to  receive  and 
keep  the  defendant  therein  until  discharged  under  the  provisions  of  this 
act,  or  otherwise  by  due  course  of  law  ;  and  no  protection^  order ^  or  cer- 
tificate  granted  by  any  court  of  bankruptcy j  or  for  the  relief  of  insolvent 
debtors^  shall  be  available  to  discharge  any  defendant  from  any  commit- 
ment under  such  last-mentioned  order,*'  That  clause  can  only  apply  in 
cases  where  the  protection,  order,  or  certificate  is  obtained  after  the 
order  of  commitment  by  the  judge  of  the  county-court.  The  material 
sections  of  the  county-court  act  upon  which  the  question  will  turn,  are, 
the  *98th  and  the  99th.  The  98th  enacts  "  that  it  shall  be  law-  r«oQ^ 
fd  for  any  party  who  has  obtained  any  unsatisfied  judgment  or  *-  ^ 
order,  in  any  court  held  by  virtue  of  this  act,  or  under  any  act  repealed 
by  this  act,  for  the  payment  of  any  debt  or  damages  or  costs,  to  obtain 
a  summons  from  any  county  court  within  the  limits  of  which  any  other 
party  shall  then  dwell  or  carry  on  his  business, — ^such  summons  to  be 
in  such  form  as  shall  be  directed  by  the  rules  made  for  regulating  the 
practice  of  the  county  courts,  as  herein  provided,  and  to  be  served  per- 
sonally upon  the  person  to  whom  it  is  directed, — requiring  him  to 
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appear,  at  such  time  as  shall  be  directed  bj  the  said  rules,  to  answer 
such  things  as  are  named  in  such  summons ;  and,  if  he  shall  appear  in 
pursuance  of  such  summons,  he  may  be  examined  upon  oath  touching  his 
estate  and  effects,  and  the  manner  and  circumstances  under  which  he 
contracted  the  debt,  or  incurred  the  damages  or  liability,  which  is  the 
subject  of  the  action  in  which  judgment  has  been  obtained  against  him, 
and  as  to  the  means  and  expectation  he  then  had,  and  as  to  the  pro- 
perty and  means  he  still  hath,  of  discharging  the  said  debt  or  damages, 
or  damages  or  liability,  and  as  to  the  disposal  he  may  have  made  of  any 
property ;  and  the  person  obtaining  such  summons  as  aforesaid,  and  all 
other  witnesses  whom  the  judge  shall  think  requisite,  may  be  examined 
upon  oath -touching  the  inquiries  authorized  to  be  made  as  aforesaid  ; 
and  the  costs  of  such  summons,  and  of  all  proceedings  thereon,  shall  be 
deemed  costs  in  the  cause."  And  the  99th  section  enacts,  <<  that,  if  the 
party  so  summoned  shall  not  attend,  as  required  by  such  summons,  and 
shall  not  allege  a  sufficient  excuse  for  not  attending,  or  shall,  if  attend- 
ing, refuse  to  be  sworn,  or  to  disclose  any  of  the  things  aforesaid,  or  if 
he  shall  not  make  answer  touching  the  same  to  the  satisfaction  of  such 
*9C\(\\  J^^S^'  ^^  ^^  ^^  ^y^M.  appear  to  such  judge,  either  by  ^examination 
-*  of  the  party,  or  by  any  other  evidence,  that  such  party,  if  a 
defendant,  in  incurring  the  debt  or  liability  which  is  the  subject  of  the 
action  in  which  judgment  has  been  obtained,  has  obtained  credit  from 
the  plaintiff  under  false  pretences,  or  by  means  of  fraud  or  breach  of 
trust,  or  has  wilfully  contracted  such  debt  or  liability  without  having 
had  at  the  same  time  a  reasonable  expectation  of  being  able  to  pay  or 
discharge  the  same,  or  shall  have  made  or  caused  to  he  made  any  gift^ 
delivery^  or  transfer  of  any  property^  or  shall  have  charged,  removed,  or 
concealed  the  same,  with  intent  to  defraud  his  creditors,  or  any  of  them, 
or  if  it  shall  appear,  to  the  satisfaction  of  the  judge  of  the  said  court, 
that  the  party  so  summoned,  has  then,  or  has  had  since  the  judgment 
obtained  against  him,  sufficient  means  and  ability  to  pay  the  debt, 
or  damages,  or  costs  so  recovered  against  him,  either  altogether  or  by 
any  instalment  or  instalments  which  the  court  in  which  the  judgment 
was  obtained  shall  have  ordered,  and  if  he  shall  refuse  or  neglect  to  pay 
the  same  as  shall  have  been  so  ordered,  or  as  shall  be  ordered  pursuant 
to  the  power  hereinafter  (s.  100)  provided, — ^it  shall  be  lawful  for  such 
judge,  if  he  shall  think  fit,  to  order  that  any  such  party  may  be  con- 
mitted  to  the  common  gaol  or  house  of  correction  of  the  county,  district, 
or  place  in  which  the  party  summoned  is  resident,  or  to  any  prison 
which  shall  be  provided  as  the  prison  of  the  court,  for  any  period  not 
exceeding  forty  days."  It  is  submitted  that  here  the  debt  was  extin« 
guished,  so  far  as  the  county  court  was  concerned,  on  the  2d  of  April, 
1849.  [Maule,  J. — In  effect,  you  contend,  that,  by  force  of  the  order 
of  the  insolvent  debtors  court,  this  is  a  satisfied  judgment.]  Yes. 
[Maule,  J. — Should  not  the  defendant  have  applied  for  a  aummons 
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calling  upon  the  plaintiff  to  show  cause  why  the  order  of  commitment 
should  not  be  rescinded?]     Notice  was  given  on  the  *12th  of  t^oat 
April,  1849.     [Maule,  J. — ^Notice  amounts  to  nothing.     I  do  '- 
not  think  the  defendant  has  made  out  a  primd  facie  case  for  a  hahea9 
ccrpi%J\ 

The  warrant  of  commitment  is  altogether  insufficient  in  point  of  law. 
This  is  a  proceeding  of  a  penal  nature :  Ex  parte  Kinning,  4  M.  Gr.  & 
S.  607  (E.  C.  L.  R.  vol.  56) ;  Kinnibg  v.  Buchanan,  8  M.  Or.  &  S.  271 
(E.  C.  L.  R.  vol-  66),    [Maule,  J. — Assume  that  the  judge  of  the  county 
court  has  power  to  commit  for  certain  offences,  and  to  punish  by  an 
imprisoment  of  forty  days.]     The  warrant  should  show  jurisdiction : 
and,  to  give  jurisdiction,  it  should  show  that  a  summons  under  s.  98 
had  been  issued,  and  personally  served.     In  that  respect,  this  warrant 
is  defective :  it  does  not,  in  terms,  state  that  the  defendant  was  so 
summoned.     The  defendant's  voluntary  appearance  might  have  been 
for  one  purpose ;  his  examination  and  subsequent  commitment  might 
have  been  on  another  account.     [Matjle,  J. — The  warrant  seems  to 
proceed  upon  the  101st  section,  which  enacts,  «that,  in  every  case 
where  the  defendant  in  any  suit  brought  in  any  county  court,  shall  have 
been  personally  served  with  the  summons  to  appear,  or  shall  personally 
appear  at  the  trial  of  the  same,  the  judge,  at  the  hearing  of  the  cause, 
or  at  any  adjournment  thereof,  if  judgment  shall  be  given  against  the 
defendant,  shall  have  the  same  power  and  authority  of  examining  the 
defendant  and  the  plaintiff,  and  other  parties,  touching  the  several 
things  hereinbefore  mentioned,  and  of  committing  the  defendant  to 
prison,  and  of  making  an  order,  as  he  might  have  and  exercise  under 
the  provisions  hereinbefore  contained,  in  case  the  plaintiff  had  obtained 
a  summons  for  that  purpose  after  the  judgment  obtained,  as  hereinbe- 
fore mentioned."]     There  is  no  statement  in  the  warrant  that  the 
defendant  was  present  at  the  time  of  giving  judgment.     [Wilde,  C.  J. 
— Was  this  point  *urged  before  my  brother  ERLE?(a)]     It  was  r^^r^^ 
not ;  nor  was  the  lOlst  section  at  all  adverted  to.     [Wilde,  C.  *■ 
J. — We  think  you  should  have  a  rule  upon  this  point.] 

Another  objection  to  the  warrant,  is,  that  there  is  no  statement  on 
the  face  of  it,  that  the  defendant  was  examined  on  oath.  [Cresswell, 
J. — ^The  party  is  committed  for  not  appearing.]  Not  so :  the  commit- 
ment proceeds  upon  the  grounds  previously  set  forth  in  the  warrant : 
it  was  upon  the  examination  of  the  defendant  that  the  court  adjudi- 
cated. [WiLDB,  C.  J. — The  statement  seems  rather  to  import  that  the 
investigation  took  place  in  his  absence.]  In  the  case  of  In  re  Gray,  1 
New  Seas.  Cas.  364,  a  warrant  of  commitment  (6)  reciting  that  "  whereas 
J.  G.  was  duly  brought  before  me,  to  answer  the  said  complaint,  and  I, 
the  said  justice,  duly  thereupon^  then  and  there^  in  the  presence  as  well 

(a)  Who  haA  refuaed,  at  chambers,  to  grant  a  halwu, 
(6)  Under  the  4  G.  4,  o.  34,  s.  3. 
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of  the  said  J.  J.  {the  complainant)  as  of  the  said  J,  G.y  did  examine 
and  inquire  into  the  proofs  and  allegations  of  the  said  parties  touching 
the  matter  of  the  said  complaint/*  &c., — was  held  bad,  inasmuch  as  it 
did  not  show  that  the  witnesses  were  examined  on  oath,  or  in  the  pre- 
sence of  the  defendant.  [Wilde,  G.  J. — Bankrupt  commissioners  had 
no  authority  to  examine  the  bankrupt  except  upon  oath :  but,  upon  an 
indictment  for  perjury,  Lord  Mansfield  held  that  the  examination 
must  be  assumed  to  have  been  upon  oath.] 

The  warrant  is  also  bad  for  alleging  several  offences  together,  and 
attaching  only  one  penalty.  [Maule,  J. — ^For  anything  that  appears, 
the  order  may  hare  been  distributive.]  If  the  warrant  recites  the 
order,  as  it  professes  to  do  here,  it  must  recite  it  correctly.  In  New- 
man V.  Bendyshe,  10  Ad.  &  E.  11  (E.  C.  L.  R.  vol.  87),  2  P.  &  D.  340, 
a  conviction  under  s.  14  of  the  11  G.  4  &  1  W.  4,  c.  64  (for  the  gene- 

*90Q1  ^*^  *®^^®  ^^  beer,  &c.),  purported  to  charge  the  party  with  the 
-*  offence  of  keeping  his  house  open  for  the  sale  of  beer,  and 
selling  beer,  and  suffering  the  same  to  be  drunk  and  consumed  in  the 
house  at  an  unlawful  time,  and  convicted  him  in  the  penalty  of  40«., 
as  upon  a  single  offence, — was  held  bad,  because  it  included  more  than 
one  distinct  offence,  for  which  the  party  might  have  been  distinctly 
convicted.  [Maule,  J. — How  does  it  appear  here  that  the  penalty  is 
uncertain?  In  O'Connell's  case,  O'Connell  v.  The  Queen,  11  Clark  & 
Fin.  155,  nobody  ever  suggested,  that,  if  all  the  counts  of  the  indict- 
ment had  been  good,  and  each  of  them  had  charged  an  offence  which 
would  have  warranted  an  imprisonment  for  the  whole  period,  the  non- 
distribution  of  the  penalty  would  have  been  ground  of  error.  There 
is  clearly  nothing  in  this  objection.] 

The  next  objection  is,  that  the  offence  is  stated  in  the  alternative, — 
that  the  defendant  had  made  <<  a  gift,  delivery,  or  transfer  of  property, 
with  intent  to  defraud  his  creditors."  This  involves  three  distinct 
and  separate  offences.  [Maule,  J. — Like  charging  a  man  with  stealing 
a  << horse,  mare,  or  gelding?"]  Precisely  so.  In  The  King  v.  John 
North,  6  D.  &  R.  143  (E.  C.  L.  R.  vol.  16),  an  information  on  the  48 
6.  8,  c.  143,  for  selling  « beer  or  ale"  without  an  excise  license,  was 
held  bad ;  and  a  conviction  thereon,  showing  that  the  defendant  had 
sold  ale  only,  was  quashed, — Baylet,  J.,  observing,  <«  This  defendant 
is  called  upon  to  answer  an  alternative  charge,  which  cannot,  I  think, 
be  made  certain  by  evidence."  So,  in  The  King  v.  Henry  Pain,  7  D. 
&  R.  678  (E.  C.  L.  R.  vol.  16),  an  alternative  charge  in  a  conviction  wa^ 
held  to  be  bad.  That  was  a  conviction,  on  the  6  G.  4,  c.  108,  s.  49, 
for  being  on  board  a  boat  liable  to  forfeiture,  by  s.  3,  for  having  casks 
attached  thereto,  <<  of  the  description  used,  or  intended  to  be  used,  for 
♦91  m  *^^®  s^'^ggl^^g  ^^  spirits:"  and  the  Court  quashed  it  for  uncer- 
■^  tainty ;  Abbott,  C.  J.,  saying, — «  Whether  the  decision  in  Rex 
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r.  !^Gddleharst,  1  Barrow,  899,(a)  is  correct,  is  not  a  question  now 
befcic  us ;  but  that  is  a  direct  authority  to  show,  that,  in  an  indictment, 
the  objection  taken  to  this  conviction  would  be  fatal ;  and  I  know  of 
no  authority  which  says  that  a  conviction  must  not  have  as  much  cer- 
tainty Hs  an  indictment.  Now,  this  act  of  parliament  mentions  three 
sorts  or  descriptions  of  casks,  which,  if  found  on  board,  or  attached  to, 
a  vessel,  will  render  it  liable  to  forfeiture.  One  is,  a  Sort  which  is  used ; 
the  second  is,  intended  to  be  used ;  and  the  third,  that  which  is  fit  or 
adapted  for  the  purpose.  Having  mentioned  these  three,  as  distinct 
descriptions  of  casks,  I  think  the  conviction  should  have  set  forth  under 
which  of  the  three  the  casks  in  question  fell.  It  is  a  very  nice  and 
subtle  objection,  and  quite  beside  the  merits ;' nevertheless,  the  party 
is  entitled  to  the  benefit  of  it,  as  a  defect  of  form."  And,  in  the  case 
of  The  King  v.  Henry  Salomons,  1  T.  R.  249,  a  conviction  for  <<  the 
said  offence,"  when  there  are  two  offences  charged  in  the  information, 
was  held  to  be  bad.     [Mauls,  J! — There  can  be  no  doubt  about  that.] 

Wilde,  C.  J. — ^We  think  the  rule  should  go  upon  the  first  and  the 
last  objections  to  the  form  of  the  warrant  of  commitment;  and  also 
for  a  eertiarari  to  bring  up  the  order.  As  to  the  objection  that  the 
warrant  does  not  state  that  the  defendant  was  examined  on  '''oath,  p^^.  ^ 
that  does  not  seem  to  us  to  require  any  further  consideration.  *- 
Nor  do  we  think  that  the  non-distribution  of  the  forty  days,  affords 
any  ground  of  complaint, — ^the  entire  period  not  being  greater  than 
might  have  been  affixed  to  each  of  the  offences  pointed  at. 

Parry  suggested  that  he  was  entitled  to  the  writ :  but 

The  Court  said  it  had  been  settled  by  the  Queen's  Bench,  after  argu- 
ment, that  the  proper  course  was,  to  grant  a  rule  to  show  cause  why  a 
writ  of  habeoB  carpus  should  not  issue, — the  rule  to  be  served  upon  the 
plaintiff  in  the  suit,  and  also  upon  the  judge  of  the  court  out  of  which 
the  warrant  issued. 

Udall  now  showed  cause; — The  rule  was  granted  upon  two  points 
only, — ^first,  that  the  warrant  under  which  the  defendant  was  com- 
mitted, does  not  sfate  that  the  defendant  was  previously  summoned  to 
appear  in  the  county  court,  pursuant  to  the  98th  section  of  the  9  &  10 
Vict.  c.  95,  or  that  he  was  present  at  the  hearing, — secondly,  that  the 
offence  is  stated  in  the  disjunctive.  1.  The  warrant  is  in  the  form 
settled  by  the  judges,  under  the  power  conferred  upon  them  by  the  73d 
section  of  the  act.(i)  It  sufficiently  shows  that  *all  that  was  r^tofo 
done,  was  done  strictly  in  conformity  with  the  provisions  of  the  ^ 

(a)  Lord  Mahspibld  there  sayi :  "Upon  indiotmenU,  ii baa  been  determined  tbat  an  aUemativt 
charge  u  not  good;  m  'forged  or  caused  to  be  forged,'  though  on«  only  need  be  proved,  if  laid 
ejDjonetiTely  (as,  'forged  and  caused  to  be  forged').  But  I  do  not  see  the  reason  of  it:  the 
rabstanee  is  exactly  the  same ;  the  defendant  must  oome  prepared  against  both.  And  it  makes 
DO  differenee  to  him  in  any  respect" 

(&)  Which  enacts  "that  fire  of  the  judges  of  the  superior  courts  of  common  law  at  Westmin- 
ster, inelading  the  lord  chief  justice  of  the  Court  of  Queen's  Bench,  the  lord  chief  justice  of  the 
Court  of  CoBunon  Pleas,  and  the  lord  chief  baron  of  the  Court  of  Exchequer,  or  one  of  the  said 
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statute :  it  alleges  that  the  defendant  appeared  at  the  hearing,  and  that 
the  whole  proceeding  took  place  at  the  hearing,  or  at  an  adjournment 
thereof.  It  was  not  a  proceeding  under  the  98th  and  99th  sections, 
but  under  the  101st,  which  gives  the  judge,  in  cases  where  the  party 
has  been  personally  served  with  the  summons,  or  shall  personally 
appear  at  the  trial,  the  same  power  to  examine  and  to  commit  the 
defendant,  as  he  is  enabled  to  exercise  under  s.  99,  where  the  party 
has  been  summoned  pursuant  to  the  98th  section.  2.  As  to  the  other 
point, — the  99th  section  enables  the  judge,  if  it  shall  appear  to  him, 
either  by  the  examination  of  the  party,  or  by  any  other  evidence,  that 
the  defendant  has  obtained  credit  from  the  plaintiff  under  false  pre- 
tences, or  has  made  or  caused  to  be  made  any  «  gift,  delivery,  or  trans- 
fer*' of  any  property,  to  punish  him  by  imprisonment  for  a  period  not 
exceeding  forty  days.  The  statement  that  the  defendant  had  obtained 
credit  under  false  pretences  alone,  wpuld  justify  the  penalty  here  im- 
posed ;  and  therefore  that  would  be  sufficient  to  sustain  this  warrant, 
even  if  it  is  to  be  construed  with  the  same  strictness  as  a  conviction. 
Besides,  a  gift,  delivery,  or  transfer  of  property,  with  intent  to  defeat 
creditors,  is  one  substantive  offence. 

Parry^  in  support  of  the  rule. — The  warrant  in  question  neither 
complies  with  the  98th  nor  the  101st  sections.  The  forms  made  in 
pursuance  of  the  78th  section,  are  merely  directory  to  the  judges  of  the 
*91  ^1  ^^^'^^y  co'i^ts :  the  judges  who  framed  them  had  no  *power  to 
■^  give  them  such  force  as  to  make  them  override  the  common  law. 
[Wilde,  G.  J. — The  statute  provides  that  «<  the  rules  so  made,  and  the 
forms  SO'  framed,  shall  be  observed  and  used  in  all  the  courts  holden 
under  this  act."}  The  78th  section  does  not  go  on  to  say  that  no 
defect  of  form  shall  vitiate  any  order  or  warrant. (a)  The  judge  of  the 
county  court  had  no  power  to  make  this  order  in  the  defendant's  ab- 
sence, and  without  a  previous  summons.  This  is  not  warranted  by  s. 
101. 

The  warrant  is  clearly  bad,  for  not  stating  the  offence  with  certainty. 
The  King  v.  John  North,  and  The  King  v.  Henry  Pain,  are  distinct 
authorities  to  show  that  an  alternative  charge  in  a  conviction  is  bad. 
[Williams,  J. — In  Paley  on  Convictions,(()  it  is  said  that  that  is  no 
objection  to  an  order,  though  it  is  to  a  conviction.    Maulb,  J. — In  Rex 

nhiefa  at  the  loast^  shall  have  power  to  make  and  iMue  all  the  general  roles  for  regulating  the 
practico  and  proceedings  of  the  eounty  eourts  holden  nnder  this  act>  and  also  to  frame  forms  for 
every  proceeding  in  ^e  said  eonrts  for  irbich  ihej  shaU  think  it  necessary  that  a  form  be  pro. 
vided,  and  also  for  keeping  all  books,  entries,  and  accounts  to  be  kept  by  the  clerks  of  the  said 
oourts,  and  from  time  to  time  to  alter  any  such  rule  or  form ;  and  ike  ruUt  «o  macftf  and  tie 
/ftrtM  M  framtd,  ahall  be  obterved  and  uted  in  all  the  eourte  holden  mnder  Ukia  aetf  and,  in  any 
ease  not  expressly  provided  for  herein,  or  by  the  said  rules,  the  general  principles  of  praitice 
In  the  superior  courts  of  common  law  may  be  adopted  and  applied,  at  the  discretion  of  the 
Judges,  to  actions  and  proceedings  in  their  several  courts.'* 

(a)  But  s.  186  provides,  ''that  no  order,  verdict,  or  judgment,  or  other  proeeeding^  made  ooa 
ceming  any  of  the  matters  aforesaid,  shall  be  quashed  or  vacated  for  want  of  form." 

ii)  Sd  edit  p.  1S3,  citing  The  King  e.  North. 
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r.  Middleharst,  the  order  described  the  offence  as  <<  removiDg  or  con- 
cealiDg*'  goods ;  and  it  was  held  sufiScient,  though  it  would  have  been  a 
fatal  objection  to  an  indictment.]  There  is  no  distinction  between  an 
order  and  a  conviction.  [Williams,  J. — A  conviction  must  state  the 
evidence,  an  order  need  not.  Maule,  J. — The  party  is  not  prejudiced 
where  the  instrument  is  one  which  he  cannot  answer,  that  is,  plead  to.] 
It  is  essential  that  the  party  should  know  of  what  he  is  found  guilty. 
[Wilde,  G.  J. — The  order  here  says  the  defendant  has  defrauded  his 
creditors  by  parting  with  his  property,  by  means  of  a  gift,  delivery,  or 
transfer.  He  has  done  the  thing  complained  of,  by  one  of  those  three 
modes.]  «  Gift,"  "  delivery,"  and  "  transfer,"  have  very  different  legal 
meanings.  "With  intent  *to  defraud  his  creditors,"  applies  to  rn^o-iA 
all  three,  not  to  either  specifically.  ^ 

Wilde,  C.  J. — It  does  not  appear  to  me  that  either  of  the  objections 
upon  which  this  rule  was  granted,  has  been  sustained.  The  first  objec- 
tion was,  that  it  does  not  appear  upon  the  face  of  the  warrant,  that  the 
defendant  was  summoned,  or  was  present  when  the  order  in  question 
was  made ;  and  it  is  said  that  the  order  is  therefore  bad.  Now,  this 
warrant  issued  upon  a  proceeding  under  the  101st  section  of  the  9  & 
10  Vict.  c.  95,  which  enacts,  « that,  in  every  case  where  the  defendant 
in  any  suit  brought  in  any  county  court,  shall  have  been  personally  served 
with  a  summons  to  appear,  or  shall  personally  appear  at  the  trial  of  the 
same,  the  judge,  at  the  hearing  of  the  cause,  or  at  any  adjournment  thereof, 
if  judgment  shall  be  given  against  the  defendant,  shall  have  the  same 
power  and  authority  of  examining  the  defendant  and  the  plaintiff,  and  other 
parties,  touching  the  several  things  thereinbefore  mentioned,  and  of  com- 
mitting the  defendant  to  prison,  and  of  making  an  order,  as  he  might 
have  and  exercise  under  the  provisions  hereinbefore  contained  in  case 
tlie  plaintiff  had  obtained  a  summons  for  that  purpose  after  judgment 
obtained,  as  thereinbefore  mentioned."  That  refers  to  the  provisions 
c  )ntained  in  the  98th  and  99th  sections.  The  98th  section  enables 
parties  having  unsatisfied  judgments  to  obtain  summonses,  calling  upon 
the  defendant  to  answer  in  respect  of  certain  matters,  that  is,  <<  touch- 
ing his  estate  and  effects,  and  the  manner  and  circumstances  under 
which  he  contracted  the  debt,  or  incurred  the  damages  or  liability,  which 
was  the  subject  of  the  action  in  which  judgment  had  been  obtained 
against  him,  and  as  to  the  means  and  expectation  he  then  had,  and  a» 
to  the  property  and  means  he  still  had,  of  discharging  the  said  ^^^^  ^ 
debt  or  damages  or  liability,  and  as  to  the  disposal  he  '''might  *- 
have  made  of  any  property."  The  consequences  of  non-attendance,  or 
not  sufficiently  answering,  are  pointed  out  by  s.  99,  which  enacts,  (<  that 
if  the  party  so  summoned  shall  not  attend,  as  required  by  such  sum- 
mons, and  shall  not  allege  a  sufficient  excuse  for  not  attending,  or  shall, 
if  attending,  refuse  to  be  sworn,  or  to  disclose  any  of  the  things  afore- 
said, or  if  he  shall  not  make  answer  touching  the  same  to  the  satisfac- 
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tion  of  such  judge,  or  if  it  shall  appear  to  such  judge,  either  by  the 
examination  of  the  party,  or  by  other  evidence,  that  such  party,  if  a 
defendant,  in  incurring  the  debt  or  liability  which  is  the  subject  of  the 
action  in  which  judgment  has  been  obtained,  has  obtained  credit  from 
the  plaintiff  under  false  pretences,  or  by  means  of  fraud  or  breach  of 
trust,  or  has  wilfully  contracted  such  debt  or  liability  without  having 
had  at  the  same  time  a  reasonable  expectation  of  being  able  to  pay  or 
discharge  the  same,  or  shall  have  made,  or  caused  to  be  made,  any  gift, 
delivery,  or  transfer  of  any  property,  or  shall  have  charged,  removed, 
or  concealed  the  same,  with  intent  to  defraud  his  creditors,  or  any  of 
them,  or  if  it  shall  appear  to  the  satisfaction  of  the  judge  of  the  said 
court  that  the  party  so  summoned  has  then,  or  has  had  since  the  judg- 
ment obtained  against  him,  sufficient  means  and  ability  to  pay  the  debt, 
or  damages,  or  costs,  so  recovered  against  him,  either  altogether,  or  by 
any  instalment  or  instalments  which  the  court  in  which  the  judgment 
was  obtained  shall  have  ordered,  and  if  he  shall  refuse  or  neglect  to 
pay  the  same  as  shall  have  been  so  ordered,  or  as  shall  be  ordered  pur- 
suant to  the  power  hereinafter  provided, — it  shall  be  lawful  for  such 
judge,  if  he  shall  think  fit,  to  order  that  any  such  party  may  be  com- 
mitted to  the  common  gaol  or  house  of  correction  of  the  county,  district, 
or  place  in  which  the  party  summoned  is  resident,  or  to  any  prison  which 
*91fil  ®^*^^  ^®  provided  as  the  prison  of  the  court,  for  *any  period  not 
^  exceeding  forty  days."  That  provision  applies  where  the  defend- 
ant is  summoned  after  Jtuigment  The  101st  section  gives  the  judge 
the  same  power  where  the  defendant  personally  appears  at  the  trial.  It 
is  under  this  latter  section  that  this  warrant  was  issued ;  and  the  judge 
appears  to  have  followed  the  form  provided  by  the  judges  pursuant  to 
the  78th  section.  Forms  are  generally  given  for  the  purpose  of  getting 
rid  of  difficulties  arising  from  immaterial  matters,  by  the  misrecital  of 
which  justice  is  often  evaded.  The  form  in  question  only  states  what 
was  deemed  to  be  material.  It  is  not  given  for  the  purpose  of  being 
used  or  not,  at  the  discretion  of  the  judge :  the  statute  makes  it  impe- 
rative to  observe  it.  The  warrant  begins  by  reciting,  that,  on  the  11th 
of  January,  1849,  the  plaintiff,  by  the  judgment  of  the  court,  recovered 
against  the  defendant  a  certain  sum  for  debt  and  a  certain  sum  for  costs, 
and  it  was  thereupon  then  and  there  ordered  by  the  court  that  the  de- 
fendant should  forthwith  pay  those  sums  to  the  plaintiff.  It  then  goes 
on  to  recite,  that,  the  defendant  having  personalli/  appeared  to  the  said 
iummonSy  and  being  present  in  courts  and  having  then  neglected  and 
refused  to  pay  the  sums  so  recovered,  was,  upon  the  application  of  the 
plaintiff,  then  and  there  examined  touching  his  estate  and  effects,  and  the 
manner  and  circumstances  under  which  he  contracted  the  said  debt  which 
was  the  subject  of  the  action,  &c.,  and  as  to  the  disposal  he  had  made 
of  any  property.  The  personal  appearance  which  is  recited  in  the  form, 
refers  evidently  to  the  appearance  at  the  hearing.    The  warrant  shows, 
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that  the  defendant  appeared  personally  to  the  summons,  that,  it  appear- 
ing to  the  judge,  upon  the  examination  of  the  defendant,  that  he  had 
obtained  credit  from  the  plaintiff  under  false  pretences,  and  had  made 
a  gift,  delivery,  or  transfer  of  property,  with  intent  to  defraud  his 
creditors,  hut  that  the  defendant  requesting  time  to  ""produce  r^^n-t^ 
evidence,  the  judge  postponed  the  making  an  order  until  the  *- 
18th  of  January ;  and  then  it  goes  on  to  state,  that,  the  defendant  fail- 
ing to  appear  and  produce  evidence  on  that  day,  and  it  then  appearing 
to  the  satisfaction  of  the  judge,  that  the  defendant  had  obtained  credit 
from  the  plaintiff  under  false  pretences,  and  had  made  a  gift,  delivery, 
or  transfer  of  property,  with  intent  to  defraud  his  creditors, — the  judge 
ordered  him  to  be  committed  for  forty  days.  The  defendant  having 
been  present  at  the  trial,  when  the  examination  commenced,  the  judge 
was  justified  in  proceeding  in  his  absence  on  the  adjournment  day. 
There  is,  therefore,  no  ground  for  the  first  objection. 

The  remaining  objection  to  the  warrant,  is,  that  it  states  the  offence 
in  the  alternative, — that  the  defendant  had  made  a  gift,  delivery,  or 
transfer  of  property,  with  intent  to  defraud  his  creditors.  The  object 
of  the  examination,  as  well  under  the  101st  section,  as  under  the  98th 
and  99th  sections,  is,  to  ascertain  whether  the  debt  has  been  fraudu- 
lently contracted,  and  whether  the  debtor  is^  fraudulently  evading  pay- 
ment, or  has  fraudulently  made  away  with  property,  with  a  view  to 
defeat  his  creditors.  It  is  often  exceedingly  difficult  to  say  precisely 
whether  property  has  been  withdrawn  from  the  creditors  by  a  gift^  a 
ieliveryj  or  a  transfer.  One  is  not  surprised,  therefore,  to  find,  when 
the  object  and  the  test  are  the  same,  that  the  act  of  parliament  should 
have  used  terms  large  enough  to  comprehend  every  description  of  part> 
ing  with  property.  It  has  been  contended  on  the  part  of  the  defend- 
ant, that  an  order  of  this  description  is  to  be  construed  with  the  same 
strictness  as  a  conviction.  There  is,  however,  a  known  and  admitted 
distinction  between  orders  and  convictions,  in  this  respect:  and  the 
aathorities  are  abundantly  sufficiently  to  sustain  this  order.  In  Rex 
t.  Middlehurst,  the  party  was  ordered  to  pay  a  fine  for  "  wilfully  and 
^knowingly  aiding  and  assisting  in  fraudulently  removing  and  r^o-io 
carrying  away  five  cows,  &c.,  or  in  concealing  the  same.  Now,  '■ 
concealment  and  removal  are  two  very  different  things ;  and  yet  the 
order  was  held  good.  So,  in  The  King  v,  Lloyd,  articles  of  the  peace 
▼ere  exhibited  against  a  clerk  of  the  peace,  charging  him  with  being 
guilty  of  several  distinct  offences ;  and  an  order  of  dismissal  stating 
that  the  party  had  been  guilty  of  several  of  the  charges,  was  held 
good, — although  a  forfeiture  of  a  freehold  office  was  worked  by  means 
of  that  conviction.  The  second  ground  of  objection,  therefore,  like- 
wise fails. 

The  rest  of  the  court  concurring. 

Rule  discharged,  with  costs. 


*219] 


218  EX  PARTK  DAGGETT.    H.  T.  1850. 


Ex  parte  WILLIAM  DAGGETT  (Late  WILLIAM  DAGGETT 

INGLEDEW).     Jan.  19. 

The  Court  of  Qaeen's  Bench  hftving  allowed  an  attoraey  to  alter  his  name  on  the  roll,  this  Conrt 

(for  the  sake  of  uniformitj)  allowed  it. 

Udall  moved,  on  the  part  of  Mr.  Daggett,  an  attorney  of  this 
court,  for  leave  to  expunge  from  the  roll  the  surname  of  Ingledew. 
The  affidavit  upon  which  the  motion  was  founded  (that  of  Mr.  Daggett), 
stated,  that  the  deponent,  on  the  6th  of  May,  1848,  was  duly  admitted 
to  be  an  attorney  of  this  court,  by  his  then  name  of  William  Daggett 
Ingledew ;  that  on  the  6th  of  January,  1824,  Henry  Ingledew,  of,  &c., 
the  father  of  this  deponent,  intermarried  with  Jane  Daggett,  of,  &c., 
who  was  the  only  child  and  heiress  at  law  of  William  Daggett,  late  of, 
&c.,  deceased ;  that  the  deponent  was  the  eldest  son  of  such  marriage ; 
*that,  on  the  7th  of  December  last,  the  said  Jane,  the  mother 
of  the  deponent,  died,  leaving  the  deponent  her  heir  at  law ;  that, 
prior  to  her  death,  the  mother  of  the  deponent  frequently  expressed 
her  will  and  desire,  as  well  to  the  deponent  as  to  his  said  father,  that 
he,  the  deponent,  should,  after  the  decease  of  his  said  mother,  use  and 
bear  the  names  of  William  Daggett  only,  instead  of  those  of  William 
Daggett  Ingledew ;  and  tlfat,  in  compliance  with  such  wish  and  desire, 
the  deponent  had  from  and  since  the  8th  of  December  last,  used  and 
borne  the  names  of  William  Daggett  only. 

The  learned  counsel  stated  that  the  Court  of  Queen's  Bench  had 
already  permitted  the  alteration  to  be  made  upon  the  roll  there  ;(a) 
and  he  referred  to  Ex  parte  Hayward,  5  Scott,  712,  S.  C.  per  nom.  Ex 
parte  Ware,  6  Dowl.  P.  C.  463,(6)  where  this  court  had,  under  similar 
circumstances,  declined  to  accede  to  a  similar  application,  and  to  Ex 
parte  Benthall,  1  D.  &  L.  747,  6  M.  &  G.  722,  7  Scott,  N.  R.  407, 
where  they  had  allowed  it :  and  he  submitted  that  it  was  desirable  that 
there  should  be  uniformity  of  practice  in  such  a  matter. 

Maulb,  J. — It  certainly  is  right  that  there  should  be  no  difference 
of  practice  in  a  matter  of  such  trivial  importance. 

The  rest  of  the  court  concurring.  Rule  absolute.(c) 


(a)  1  L,  M.  A  p.  1. 

(6)  And  see  Ex  parte  Ware,  6  Dowl.  P.  C.  311,  where  the  mle  was  granted  by  the  Court  of 
Qaoen's  Bench, — being  the  same  case  in  which  this  conrt  had  declined  to  accede  to  the  appli- 
cation. 

(e)  The  rale  was  drawn  np  as  follows: — "It  is  ordered  that  the  names  of  the  said  'WiUiam 
Daggett  Ingledewy  entered  on  the  roll  of  attorneys  of  this  court  on  the  6th  day  of  May,  1848,  be 
altered,  by  striking  out  the  name  of  'IngUdtv^  therefrom. 
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*Ex  parte  THOMAS  JAMES.    May  1.  [*220 

The  Court  permitted  an  attorney  who  had  been  admitted  in  the  Courts  of  Qaecn's  Bench  and 
Exchequer  by  Uie  name  of  "Thomas  James  Moses/'  to  sign  the  roll  of  attorneys  of  this  coart 
(under  the  6  A  7  Vict.  c.  73,  s.  27)  by  the  name  of  "Thomas  James/'  on  the  production  ftf  his 
admission  in  the  Queen's  Bench — upon  an  affidavit  showing  the  circumstances  under  which 
he  had  changed  his  name,  and  also  showing  that  the  Courts  of  Queen's  Bench  and  Exchequer 
had  permitted  the  entry  of  his  name  on  the  respective  rolls  of  those  courts  to  be  so  altered. 

Simon,  on  a  former  day  (April  28),  moved  for  a  rule  directing  that 
« Thomas  James"  be  at  liberty  to  sign  the  roll  of  attorneys  of  this 
court,  on  the  production  of  his  admission  as  an  attorney  in  the  Court 
of  Queen's  Bench,  by  the  name  of  «  Thomas  James  Moses." 

It  appeared  from  the  affidavit  upon  which  the  motion  was  founded, 
that  the  applicant  had  been  admitted  an  attorney  of  the  Court  of 
Queen's  Bench  in  the  year  1848,  by  his  then  name  of  "  Thomas  James 
Moses,"  the  latter  being  the  surname  of  his  father ;  that  his  father 
had  advanced  him  a  sum  of  money  for  the  purchase  of  a  practice,  and 
was  desirous  that  he  should,  before  entering  upon  it,  cease  to  use  the 
name  of  <«  Moses,"  and  use,  and  be  known  by,  the  name  of  <<  Thomas 
James"  only ;  that  he  had,  accordingly,  since  the  8th  of  April  instant, 
ceased  to  use  the  name  of  <(  Moses,"  and  had  used  the  name  of  (<  Thomas 
James"  only ;  and  that  he  had  made  this  change  for  no  improper  pur- 
pose, but  bond  fide,  solely  with  the  view  of  complying  with  the  said 
Tvish  of  his  said  father ;  and  that  he  was  in  no  way  apprehensive,  nor 
did  he  expect,  that  any  action  or  proceeding  was  likely  to  be  taken 
against  him  under  his  said  former  names  of  <<  Thomas  James  Moses." 
It  was  admitted  that  no  royal  license,  or  other  authority  had  been 
obtained  for  the  proposed  alteration :  but  it  was  stated  that  the  Courts 
of  Queen's  Bench  (a)  and  Exchequer,(i)  and  the  Master  of  the  r^copi 
•Rolls  had  allowed  the  rolls  of  their  respective  courts  to  be  ^ 
amended  in  the  manner  prayed.  Ex  parte  Daggett,  ant^,  p.  218, 
was  referred  to.  [Crbsswell,  J. — That  case  presented  less  difficulty 
than  this,  for,  there,  the  party  had  a  double  surname ;  and  all  that  he 
asked  for,  was,  to  be  permitted  to  abandon  a  portion  of  it.  Here,  how;- 
ever,  the  alteration  contemplated  will  leave  only  the  Christian  name, 
**  Thomas-James,"  which  is  all  one  name.  It  may,  therefore,  be  said 
hereafter,  that  this  person  is  not  upon  the  roll  at  all.  Wilde,  C.  J. — 
<'  Moses"  may  come  again  to-morrow,  and  with  as  much  reason  ask  us 
to  allow  him  to  drop  "  James."  Before  we  grant  this  application,  it 
vill  be  advisable  to  consult  some  of  the  other  judges.] 

Cur.  adv.  vult. 

Wilde,  C.  J.,  now  said  that  Mr.  Justice  Cresswell  had  spoken  to 

(0)  Ex  parte  Thomas  James,  1  L.  M.  A  P.  4,  S.  C,  per  nom.  Ex  parte  Moses,  10  Law  Jonm 
J'.  S.,  Q.  B,  345. 

[1)  James,  In  ro,  6  Ezoh.  810,t  19  Law  Jonm.,  K.  S.,  Ezch.  272. 
VOL.  DC. — 11 
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some  of  the  other  judges  upon  the  subject,  and  that  the  result  was  that 
they  thought  the  application  might  be  granted. 

Rule  absolute.(a) 

(a)  In  the  ease  of  Deardeiiy  in  re,  5  Ezeh.  740,1 1  L.  M.  A  P.  666, — where  the  applienUon  wu, 
for  a  role  directing  the  matter  to  rabetitnte  the  name  of  Josiah  Heaton  Dearden  on  the  roll,  in 
the  name  of  Josiah  Dearden,  and  that  the  master  might  be  at  liberty  to  make  an  endorsement 
of  snch  alteration  of  name  on  the  admission  of  the  applicant, — ^it  is  said  that  the  Court  of  Exche- 
quer refused  to  alter  the  roll,  but  directed  the  master  to  make  a  memorandum  on  the  roll,  oppo- 
site the  party's  name,  stating  that  he  was  now  known  by  the  name  of  Josiah  Heaton  Dearden, 
and  that  the  memorandum  was  made  by  rule  of  court. 

The  rule  drawn  up  in  that  ease  in  the  Queen's  Beneh  was  as  foUows : — **  It  is  ordered,  that  tbe 
name  of  the  said  Josiah  Dearden,  on  the  roll  of  attorneys  of  this  court,  bo  altered,  by  inierting 
the  name  of  'Heaton'  after  that  of  'Josiah,'  so  that  the  name  of  'Josiah  Heaton  Dearden'  stand 
on  the  roll  of  attorneys  instead  of  that  of  'Josiah  Dearden  f  and  that  the  master  bo  at  liberty  to 
make  an  endorsement  of  such  alteration  on  *the  admission  of  the  said  Josiah  Dearden.* 
'^'2221  In  the  same  ease,  the  rule  made  by  this  court  (Xov.  8,  1850)  wss  in  tbe  following 
tenns : — "  It  is  ordered,  that  the  master  be  at  Uberty  to  amend  the  roll  of  attorneys  of 
this  oourt»  by  altering  the  name  of  '  Josiah  Dearden'  to  '  Josiah  Heaton  Dearden ;'  ond  that  the 
said  master  be  at  liberty  to  make  an  endorsement  on  his  admission  in  this  court  accordingly.** 

Tbe  affldayit  upon  which  this  court  acted  In  that  ease,  was  as  follows : — "  Josisb  HeatcQ  Dear- 
den, one  of  the  attorneys  of  this  court>  maketh  oath  and  saith,  that  he  was  admitted  an  attorney 
of  this  court,  and  Signed  the  roU  of  attorneys,  by  the  name  of  'Josiah  Dearden,'  in  Hilary  term, 
1833,  the  surname  'Dearden'  being  that  of  the  defendant's  father;  that  the  deponent  had  ever 
since  practised,  and  stiU  continued  to  practise  as  an  attorney  in  Manchester;  that  this  deponent's 
mother,  Sarah  Dearden,  whose  maiden  name  was  Sarah  Heaton,  died  in  the  month  of  December 
last;  that  this  deponent,  from  the  great  love  and  respect  he  felt  for  his  said  parent,  had  assumed 
her  surname  of 'Heaton,' in  addition  to  that  of 'Dearden,' now  using  the  surnames 'Heaton 
Dearden ;'  that  this  deponent  has  made  this  change  ftt>m  no  improper  purpose,  but  bond  fidtj 
and  without  fraud ;  and  that  this  deponent  is  not  apprehensive  of  any  proceedings  of  any  kind 
whatever  being  taken  against  him  by  the  name  of  Josiah  Dearden." 

Tbe  foUowing  remarks  are  suggested  by  the  clerk  of  the  mles : — 

Before  the  passing  of  the  6  A  7  Vict.  c.  73,  what  was  usually  referred  to  as  the  roU  of  attorneys 
in  this  court,  was,  a  book  in  which  the  names  and  addresses  of  persons  admitted  attorneys  of  the 
court,  were — ^by  2  G.  2,  c  23,  s.  18,— enrolled  by  the  clerk  of  the  warrants,  with  whom  all 
admissions  were  required  to  be  left  for  that  purpose.  Since  that  statute,  in  eomplianoe  with  its 
27th  section,  there  is  also  kept  a  rolt,  which  is  aigned  by  all  persons  who,  being  attorneys  of  one 
of  the  other  superior  courts,  and  producing  their  admission  in  such  other  court,  become  attor- 
neys of  this  court  The  book,  formerly  called  the  roll,  is  stiU  kept  by  the  masters,  as  before. 
In  the  ease,  therefore,  of  a  change  of  name  by  an  attorney  who  was  admitted  in  this  eoart 
be/ore  the  passing  of  the  6  ft  7  Vict  c.  73,  the  rule  for  altering  the  roll  should  be  in  the  form 
adopted  in  this  court  In  Ex  parte  Dearden.  But,  in  the  case  of  an  attorney  admitted  n'nce  the 
-passing  of  that  statute,  the  proper  form  is, — "that  the  master  be  at  liberty  to  permit  A.  B.  C.  to 
amend  the  roll  of  attorneys  of  this  court,  by  altering  the  name  'A.  C  thereon  to  'A.  B.  C  Ac" 

In  Ex  parte  Thomas  James,  anti,  p.  220,  the  applicant  sought  for  the  first  time  to  become  aa 
attorney  of  this  court,  by  signing  the  roll  kept  pursuant  to  the  directions  of  the  6  4  7  Viet  e. 
73,  s.  27 ;  and  there,  it  wUl  be  perceived,  that  the  rule  is  fhramed  accordingly. 
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♦THORNE  V.  SIMMONS.    Jan.  81.  [*228 

k  writ  of  prohibition  cannot  (at  least  except  nnder  ipecial  eireomstanees)  be  moTed  for  on  the 

laat  day  of  term. 

Obiffiths  moved  for  a  prohibition  to  the  judge  of  the  county  court 
of  Bedfordshire.  It  appeared  from  the  affidavit  upon  which  the  motion 
was  founded,  that  the  plaint  was  levied  for  the  recovery  of  an  unliqui- 
dated balance  of  a  partnership  account,  the  plaintiff  claiming  72.  128. 
6yi. ;  that  the  hearing  took  place  on  the  26th  of  November  last ;  and 
that  the  judge  made  an  order  for  the  payment  of  the  amount  on  a  dis- 
tant day,  with  a  view  to  enable  the  defendant  to  apply  to  this  court. 
Woodhama  r.  Newman,  7  M.  6r.  &  S.  654  (E.  G.  L.  R.  vol.  62),  was 
cited.  [Maulk,  J. — ^I  find  it  laid  down  in  Tidd*s  Practice,  9th  edit.  vol. 
I.  p.  498,  that  <<  a  prohibition  is  not  in  general  grantable  on  the  last 
day  of  term ;  (a)  but  a  rule  may  be  obtained,  on  motion,  to  stay  pro- 
ceedings till  the  ensuing  term ;  {b)  and,  in  one  instance,(c)  it  was  granted 
on  motion  the  last  day  of  term,  leave  having  been  obtained  the  day 
before  to  move  it  then."] 

Wilds,  C.  J. — ^It  appears  that  this  case  was  heard  before  the  judge 
of  the  county  court  on  the  26th  of  November  last,  and  that  he  made 
an  order  for  payment  of  the  debt  by  the  defendant  on  a  distant  day, 
for  the  purpose  of  affording  him  time  to  make  an  application  to  this 
court.  The  defendant  delays  his  application  until  the  last  day  of  the 
term.  Now,  it  appears  to  have  been  the  practice  of  the  court  for  a 
very  long  period,  not  to  grant  prohibitions  on  the  last  day  of  term, 
when  the  '^'opposite  party  can  have  no  opportunity  of  answering  r^ne)A 
the  rule.  This  case  presents  no  peculiar  features  to  justify  a  ^  "^ 
departure  from  that  wholesome  practice.  I  therefore  think  the  prohi- 
bition ought  not  to  be  granted. 

The  rest  of  the  court  concurring.  Rule  refused. 

(a)  OiCinf  an  aaonymoni  caae,  from  haUih,  7,  2  RoU.  Rep.  456. 

(ft)  Citing  Latch,  7. 

(e)  Citing  Catohiide  e.  Orington,  S  Borr.  19SS. 


LEWIS  V.  PADWICK.    Jan.  17. 

The  eovt  wiU  not  aet  aside  a  judge's  order  for  a  di§tring<Uf  on  the  gronnd  that  the  alBdaTit  on 

which  it  was  obtained  la/aUe. 
If  the  motion  is  founded  on  the  tMujfflcieney  of  the  aflldaTit  used  at  chambers,  the  court  tvUl 

req^re  the  defendant  to  negatire  the  facts  that  would  hare  Justified  the  order. 

A  BISTBIKOAS  to  Compel  the  appearance  of  the  defendant  issued 
under  an  order  of  Talfourd,  J.,  dated  the  1st  instant,  upon  affidavits 
which  stated  the  required  appointments  and  calls  at  the  defendant's 
residence,  on  the  19th,  21st,  and  22d  of  December,  1849,  and  that  a 
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copy  of  the  writ  of  summons  was  left  there  on  the  last  occasion,  and 
negatived  appearance  by  the  defendant.  * 

J,  Brown  now  moved  for  a  rule  nisi  to  set  aside  the  judge's  order, 
the  distringas^  and  all  subsequent  proceedings  thereon,  with  costs,  on 
the  ground  that  the  aflSdavits  upon  which  the  order  was  granted  were 
insufficient  and  false.     The  motion  was  founded  upon  affidavits  of  the 
defendant,  the  defendant's  son,  his  clerk,  and  one  of  his  domestic  ser- 
vants.    The  defendant's  affidavit  stated,  amongst  other  things,  that  the 
defendant  was  absent  from  home,  on  business  in  London,  on  the  19th 
of  December,  1849,  and  the  three  following  days ;   that,  upon  his 
return,  he  was  informed  by  his  son  that  some  person  had  been,  to  leave 
a  paper  <<  about  Lewis's  matter,"  and  that  it  had  been  used  by  )m 
♦99^;!  *(*^®  defendant's)  daughter,  by  mistake,  to  light  a  candle  with; 
^  that,  from  the  description  of  the  paper  given  to  him  by  his  boh, 
the  defendant  concluded  that  it  must  have  been  the  copy  of  a  writ ; 
that  this  was  the  only  intimation  he  had  of  an  action  harving  been  com- 
menced  against  him ;  and  that  he  had  never  avoided  service  of  the  said 
process.     The  other  affidavits  severally  denied  material  statements  in 
the  affidavits  upon  which  the  order  was  granted.     [Wildb,  C.  J. — It 
certainly  is  very  inconvenient,  upon  a  motion  of  this  sort,  to  discuss 
the  truth  or  the  sufficiency  of  the  affidavits  upon  which  the  judge  has 
exercised  his  discretion.     It  seems  to  me,  that,  where  perjury  has  been 
committed,  it  would  be  better  to  leave  the  party  to  the  ordinary  remedy.] 
Motions  of   this  sort  have   been  repeatedly  entertained:    Cooper  v, 
Foulkes,  1  M.  &  G.  942  (E.  C.  L.  R.  vol.  89),  2  Scott,  N.  R.  200,  9 
Dowl.  P.  C.  46 ;  Toms  v.  Nash,  2  Scott,  K  R.  698 ;  Brough  v.  Eisen- 
berg,  19  Law  Journ.,  N.  S.,  Q.  B.  22 ;  Archbold's  Practice,  10th  edit, 
pages  171,  182.     [Maule,  J. — I  believe  there  is  no  case  where  the 
motion  has  been  founded  upon  affidavits  simply  in  contradiction.     If 
you  can  make  out  that  the  affidavits  were  insufficient^  you  may  perhaps 
be  entitled  to  a  rule.]     They  clearly  are  insufficient ;  for,  they  do  not 
show  any  ground  for  the  inference  that  the  defendant  was  keeping  out 
of  the  way  to  avoid  service.     All  orders  made  by  judges  at  chambers, 
are  subject  to  review  by  the  court. 

Wilde,  C.  J. — The  circumstance  of  a  single  deponent's  imputing  mis- 
take or  perjury  to  another  deponent,  will  not,  in  my  opinion,  justify  us 
in  setting  aside  a  distringas.  In  the  present  case,  it  is  not  suggested 
that  the  defendant  was  not  correctly  informed  on  the  subject  of  the 
*99fil  ^*^^  ^^  summons,  or  that  he  was  not  perfectly  *aware  of  its  con- 
-'  tents.     I  see  no  ground  for  the  motion. 

Maule,  J. — By  the  2  W.  4,  c.  89,  s.  8,  the  court  or  the  judge  is  to 
order  the  distringas  to  be  issued,  in  case  it  shall  be  made  appear^  by  affi- 
davit, to  their  or  his  satisfaction,  that  the  defendant  has  not  been  per- 
sonally served  with  the  writ  of  summons,  and  has  not  appeared  to  the 
action,  and  cannot  be  compelled  to  do  so  without  some  more  efficacious 
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process, — ^not,  on  the  fact  being  90,  The  judge  must  make  the  order 
upon  an  ex  parte  application  :  and  no  power  is  given  to  him  to  rescind 
the  order,  or  to  set  aside  the  appearance.  Under  the  statute  1  &  2 
Vict.  c.  110,  where  the  capias  has  been  improperly  obtained,  the  course 
is,  to  apply  (on  s.  6)  that  the  defendant  may  be  discharged  out  of  cus- 
tody. No  such  jurisdiction,  however,  is  given  under  this  act.  In  Toms 
V.  Nash,  the  affidavit  upon  which  the  distringas  issued,  was  manifestly 
insufficient :  but  still  the  court  said  that  the  order  must  stand,  because 
it  might  be  that  the  facts  would  have  sustained  it,  and,  if  it  were  other- 
wise, the  defendant  ought  to  have  negatived  those  facts. 
The  rest  of  the  court  concurring.  Rule  refused. 


*BREACH  and  Another  v.  O'BRIEN.    Jan.  19.       [*227 

Held,  that,  where  a  rale  for  a  special  jury  is  obtained  for  delaj,  the  proper  coQn>e  is,  not  to 
more  to  aet  aside  the  rule,  but,  to  move  that  the  cause  may  bo  tried,  in  its  tarn,  by  a  common 
jory,  if  the  defendant  is  not  ready  with  bis  special  jury. 

This  was  an  action  of  debt  for  65L  Us.  4<2.,  the  balance  of  an  hotel 
bill.  Pleas,  nunquam  indehitatuSj  payment,  and,  as  to  21.  Vis.  6d.,  the 
tippling  act.(a) 

Issue  was  joined,  and  notice  of  trial  given  for  the  first  sitting  in  the 
present  term.  On  the  14th  the  plaintiff's  attorney  discovered  that  the 
defendant  had  marked  the  cause  as  a  special  jury  cause,  and,  upon 
inquiry,  he  found  that  the  defendant  had  obtained  a  rule  for  a  special 
jury  on  the  9th,  although  he  had  not  served  it. 

Lushj  on  a  former  day,  obtained  a  rule  calling  upon  the  defendant  to 
show  cause  why  the  rule  for  a  special  jury  should  not  be  discharged,  on 
the  ground  that  the  defendant  had  been  guilty  of  laches  in  not  acting 
promptly  upon  the  rule,  and  that  it  had  been  obtained  for  delay. 

BaU  now  showed  cause. — He  submitted  that  the  defendant  had  an 
undoubted  right,  under  the  statute,(6)  *to  have  his  cause  tried  by  p^^^^Q 
a  special  jury,  provided  he  complied  with  the  rule  of  Hilary  term,  ^ 
1  Vict. ;  (c)  and  the  proper  form  of  application  was,  as  in  the  Court  of 

(a)  24  6.  2,  e.  40,  8.  13. 

(()  3  0.  2,  e.  25,  s.  15,  which  enacts  "thai it  shall  and  may  b«  lawful  to  and  for  His  Majesty's 
^Wts  of  King's  Bench,  Ac,  on  tho  motion  of  any  plaintiff  or  plaintiffs,  defendant  or  defendants, 
is  uiy  action,  cause,  or  suit  whatsoever,  depending,  or  to  be  brought  and  carried  on,  in  the  said 
Coarts  of  King's  Bench,  Ac,  or  in  any  of  them,  and  the  said  courts  are  herel>y  respectively 
Mtfaoriied  and  required,  upon  motion  as  aforesaid,  in  any  of  the  cases  bofure  mentioned,  tc 
order  and  appoint  a  jury  to  be  stnielc  before  the  proper  officer  of  each  respective  court,  for  the 
tnsl  of  any  iMue  Joined  in  any  of  the  said  cases,  and  triable  by  a  jury  of  twelve  men,  in  such 
luaner  as  special  juries  haye  been  and  are  usually  struck  in  such  courts  respectiyely,  u[^n  trisl 
*t  bar  had  in  the  said  courts, — which  taidjury,  to  Hruck  a»  aforfoidf  thall  le  the  jury  returned 
for  the  trial  of  the  eaid  ieeue» 

(e)  «  That  no  rule  for  a  special  Jury  be  granted  on  behalf  of  any  defendant  (ur  plaintiff  :n 
Kpleria),  except  on  an  affidayit  either  stating  that  no  notice  of  trial  has  been  given,  or,  If  it  has 
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Queen's  Bench,  for  a  rule  calling  upon  the  defendant  to  show  cause 
why  the  cause  should  not  be  tried,  in  its  order,  by  a  common  jury,  if 
there  was  no  special  jury  ready  to  try  it. 

Lush^  contrdy  was  content  to  take  the  rule  in  that  form,  but  submitted 
that  he  was  entitled  to  the  costs  of  the  rule.  [Williams,  J. — ^Whj 
should  the  defendant  pay  costs  when  he  is  quite  regular  ?]  In  Phelps 
V.  Keily,  8  M.  &  G.  883  (E.  C.  L.  R.  vol.  42),  4  Scott,  K  R.  876,(a) 
it  was  laid  down  by  this  court,  upon  the  authority  of  Gunn  v.  Honey- 
man,  2  B.  &  Aid.  400,  1  Ghitt.  Rep.  234  (E.  C.  L.  R.  toI.  18),  that  a 
rule  for  a  special  jury  obtained  by  the  defendant  (or  by  the  plaintiff  in 
replevin),  will  be  discharged,  if  there  be  unnecessary  delay  in  serving 
it.  Here,  the  defendant  has  not  served  the  rule  for  a  special  jury,  or 
given  the  plaintiffs  any  notice  that  it  had  been  obtained.  [Mauls,  J.— 
Undoubtedly  the  rule  ought  to  have  been  served.  But,  suppose  it  had 
been  served,  how  would  your  position  have  been  altered  ?]  If  it  had 
not  been  followed  up  in  a  bond  fide  manner,  it  might  have  been  set 
aside. 

Maule,  J. — Bona  fides  is  altogether  immaterial,  if  the  proceeding  is 

regular.     I  think  the  rule  should  be  made  absolute  for  the  cause  to  be 

*9^Q1  tried,  in  its  order,  by  *a  common  jnry,  if  the  defendant  is  not 

-^  ready  with  his  special  jury, — the  plaintiffs'  costs  of  this  motion, 

to  be  costs  in  the  cause. 

The  rest  of  the  court  (6)  concurring, 

Rule  absolute  accordingly.(e) 

been  gireo,  then  stating  the  day  for  which  snoh  notice  has  been  giyen;  and,  in  the  latter  ca«e, 
no  such  rule  ia  to  be  granted,  nnleea  inch  application  ia  made  for  it  more  than  eix  dmjt  before 
that  day :  provided  that  a  judge  may,  on  rammona,  order  a  rule  for  a  ipeeial  jury  to  be  drawn 
up  at  any  time." 

(a)  S.  C.  per  nom,  Phelps  v.  Kirby,  1  BowL  N.  S.  501. 

(6)  Williams,  J.,  and  Talfourd,  J.,  Wildb,  C.  J.,  and  CbxsbwklIv  J.,  being  at  the  Court 
of  Criminal  Appeal. 

(c)  See  Chuck  v.  Harris,  1  M.  A  O.  940  (E.  C.  L.  R.  rol.  39),  2  Scott,  N.  R.  82,  9  Bowl.  P.  CL 
CS.    And  see  Bush  v.  Pring,  9  Bowl.  P.  G.  180;  Gnmey  v.  Gumey,  3  B.  A  L.  734. 
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Whero  the  consideration  for  an  annuity  is  a  pre-existing  debt,  no  memorial  need  be  enrolled. 

The  consideration  for  on  annuity  was  stated  in  the  memorial  thus : — "30001.,  part  of  a  sum  of 
31S6/.  2«.  Zd,f  due  and  owing  from  [the  grantor]  to  [the  grantees]  at  the  time  of  granting  the 
said  annuity,  as  follows, — 1882^  8«.  M.  for  work  and  labour  and  for  goods  sold  and  delirered, 
and  1303^  18«.  9d.  for  money  lent  and  adranoed,  and  interest  thereon,  in  the  sums  and  at  the 
times  following, — that  is  to  say,  2502.  paid  by  the  check  of  [the  grantees]  on,  and  dated  die 
29th  of  Becomber,  1837,  and  drawn,  in  the  then  name  of  their  trading  firm,  on  Messrs.  Smith, 
Payne,  and  Smith,  their  bankers, — 500^  paid  by  a  like  check,  dated  the  24th  of  February, 
1838,-232. 10«.  paid  by  a  like  check,  dated  the  28th  of  February,  1838,-2702.  paid  by  a  like 
chock,  dated  the  25th  of  July,  1838,-2002.  paid  by  a  like  check,  dated  the  11th  of  Jannaiy, 
1839, — ^interest  on  the  aboye  sums  respectirely  up  to  the  27th  of  April,  1839  (the  date  of  the 
grant),  00.'.  d«.  9d, :"— 
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Held,  tha^  rapponng  a  memorial  to  be  noeeisury,  the  abore  safBoiently  showed  how  and  when 
the  sereral  8am«  which  coDstituted  the  consideration  for  the  annuitj,  were  paid. 

This  was  an  action  of  ejectment  brought  to  recover  the  possesBion 
of  a  house,  brewhouse,  and  premises  at  Hackney,  in  the  county  of 
Middlesex. 

The  cause  was  tried  before  Wilde,  G.  J.,  at  the  sittings  in  Middlesex, 
after  last  Trinity  term.  The  facts  were  as  follows : — Towards  the  close 
of  the  year  1837,  the  ^lessor  of  the  plaintiff  applied  to  Messrs.  r^oon 
Pontifex,  the  defendants,  to  fit  up  a  brewery  for  him  upon  cer-  ^ 
tain  premises  at  Hackney,  of  which  he  was  possessed  for  a  term ;  and 
accordingly,  on  the  19th  of  February,  1838,  the  following  agreement 
was  entered  into : — 

(<  Memorandum  of  agreement  made  this  19th  day  of  February,  1838, 
between  Joseph  Samuel  Church,  of,  &c.,  brewer,  of  the  one  part,  and 
Edmund  Pontifex  and  William  Pontifex,  of,  &c.,  copper-smiths  and 
engmeers,  of  the  other  part :  Whereas,  by  an  indenture  bearing  date 
the  30th  of  November,  1837,  and  made  between  Lawrence  Gwynne  of 
the  one  part,  and  the  said  Joseph  Samuel  Church  of  the  other  part,  ho 
the  said  Lawrence  Gwynne  did  demise  and  lease  unto  the  said  Joseph 
Samuel  Church,  his  executors,  administrators,  and  assigns,  all  that 
piece  or  parcel  of  ground,  with  the  messuage  or  tenement  called  Cam- 
bridge House,  together  with  the  warehouses,  coachhouse,  stables,  and 
erections  thereon,  situate  on  the  north  side  of  the  Hackney  Road, 
Bethnal  Green,  with  the  appurtenances,  and  together  also  with  the  fix* 
tores  and  things  mentioned  in  the  schedule  thereunder  written,  for  the 
tenn  of  thirty-five  years  from  the  29th  of  September  then  last  past,  at 
the  annual  rent  of  1002.,  payable  as  therein  mentioned,  and  under  and 
subject  to  the  covenants  therein  contained  on  the  part  of  the  lessee  to 
be  performed :  And,  whereas,  the  said  Joseph  Samuel  Church,  being 
desu-ous  of  erecting  a  new  brewery  upon  part  of  the  premises  com- 
prised in  the  said  indenture  of  lease,  and  of  fitting  up  the  same 
with  all  necessary  utensils,  fixtures,  and  plant,  for  the  purpose  of 
carrying  on  the  business  of  a  brewer  therein,  applied  to  the  said 
Edmund  Pontifex  and  William  Pontifex,  and  requested  them  to  make 
or  supply  the  necessary  advances  or  funds  for  paying  for  the  mate- 
rials, work,  and  labour,  in  erecting  the  said  brewery,  and  lo  supply 
the  said  utensils,  plant,  and  fixtures;  and,  in  consideration  thereof, 
*the  said  Joseph  Samuel  Church  has  proposed  to  the  said  £d-  r-i^^o-t 
mond  Pontifex  and  William  Pontifex  to  grant  unto  them  an  ^  "* 
annuity  of  such  amount,  and  for  such  time,  and  secured  in  such  mah- 
ner,  as  hereinafter  is  agreed  upon,  and  to  deposit  the  said  lease  as  a 
secarity  for  their  advances  and  outlay  in  the  mean  time,  with  interest 
at  5  per  cent,  until  such  annuity  shall  be  granted ;  and  to  which  propo- 
sition  the  said  Edmund  Pontifex  and  William  Pontifex  have  consented 
utd  agreed,  and  have,  in  pursuance  thereof,  already  advanced  tn^  sum 
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of  ISOLj  the  Bam  of  250Z.,  part  thereof,  on  the  29th  of  December  last, 
and  the  sum  of  5002.  on  the  day  of  the  date  of  these  presents,  to  the 
said  Joseph  Samuel  Church,  towards  the  erection  of  the  said  brewery, 
as  he  the  said  Joseph  Samuel  Church  doth  hereby  admit  and  acknow- 
ledge, and  the  building  of  which  said  brewery  is  now  in  progress ;  and 
the  same,  together  with  the  utensils,  plant,  and  fixtures  for  the  same, 
is  expected  to  be  completed  in  or  about  the  month  of  May  now  next 
ensuing :    And  whereas,  in  pursuance  of  the  said  agreement,  the  said 
Joseph  Samuel  Church  has  deposited  the  said  lease  with  the  said 
Edmund  Pontifex  and  William  Pontifex,  as  they  hereby  admit :  Now, 
it  is  hereby  witnessed,  agreed,  and  declared,  between  and  by  the  said 
Joseph  Samuel  Church,  on  the  one  part,  and  the  said  Edmund  Pontifex 
and  William  Pontifex,  on  the  other  part,  in  manner  following,  that  is 
to  say,  that  they,  the  said  Edmund  Pontifex  and  William  Pontifex,  shall 
and  will  furnish  and  supply  all  necessary  funds  for  the  erection  and 
completion  of  the  said  brewery,  and  also  all  the  necessary  utensils, 
plant,  and  fixtures  to  be  placed  in  and  about  the  same,  at  their  usual 
trade  prices,  and  upon  the  calculation  and  dimensions  of  a  ten-quarter 
brewery ;  and,  further,  that  the  amount  due  to  the  said  Edmund  Pon- 
tifex and  William  Pontifex  in  respect  of  such  advances  and  outlay, 
*1^91  ^^^^'  l^b^^y  ^^d  materials,  shall  be  ^calculated  and  ascertained 
-^  by  the  parties,  if  either  of  them  shall  require  the  same,  at  the 
end  of  every  fourteen  days  from  the  present  time,  so  far  as  the  same 
shall  be  then  capable  of  being  ascertained,  and  a  memorandum  thereof 
shall  be  signed  by  the  respective  parties,  and  copies  thereof  kept  by 
each,  and  which  shall  be  binding  on  all  parties ;  and,  further,  that  the 
said  indenture  of  lease  shall  remain  in  the  possession  of  the  said 
Edmund  Pontifex  and  William  Pontifex,  as,  or  in  the  name  of,  an  equi- 
table charge  or  mortgage  for  the  amount  due  and  to  become  due  to 
them  from  time  to  time  as  aforesaid,  until  the  brewery  and  utensils, 
fixtures,  and  plant  shall  be  completed,  and  until  the  said  annuity  shall 
be  granted  as  hereinafter  mentioned ;  and,  further,  that,  as  soon  as  the 
said  brewery,  utensils,  plant,  and  fixtures  shall  be  completed,  and  the 
amount  due  to  the  said  Edmund  Pontifex  and  William  Pontifex  for  or 
in  respect  thereof,  shall  be  ascertained,  he  the  said  Joseph  Samuel 
Church  shall  and  will  grant  unto  the  said  Edmund  Pontifex  and  William 
Pontifex,  their  executors  and  administrators,  one  clear  annuity  or  yearly 
sum  of  such  an  amount  as  will  be  equal  to  the  sum  of  111.  per  annum 
for  every  sum  of  lOOZ.,  and  a  fractional  part  for  any  sum  less  than 
100^,  which  shall  be  then  due  and  owing  to  the  said  Edmund  Pontifex 
and  William  Pontifex,  their  executors  and  administrators,  for  or  in 
,  respect  of  the  erection  and  completion  of  the  said  brewery,  and  the 
advances  already  made  and  to  be  made  for  that  purpose  as  aforesaid, 
and  for  the  said  utensils,  plant,  and  fixtures  as  aforesaid,  for  and  daring 
the  natural  lives  of  Emily  Pontifex,  the  daughter  of  William  Pontifex, 
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party  hereto,  and  Sarah  Pontifex,  the  daughter  of  the  above-named 
Edmund  Pontifex,  and  the  life  of  the  survivor  or  longest  liver  of  them, 
and  shall  and  will  charge  the  same  upon  the  brewery,  utensils,  plant, 
and  fixtures,  and  other  the  premises  comprised  in  the  said  lease,  and 
shall  and  will  ^secure  the  due  payment  of  the  said  annuity,  by  a  r,|.onq 
demise  of  the  said  brewery,  utensils,  plant,  and  fixtures,  and  all  ^ 
other  the  premises  comprised  in  the  said  lease,  to  a  trustee  for  the  said 
Edmund  Pontifex  and  William  Pontifex,  for  the  then  residue  of  the 
said  term  of  thirty-five  years  thereby  granted,  except  tho  last  five  days 
thereof,  at  the  rent  of  a  peppercorn,  if  demanded ;  and  in  which  said 
grant  of  annuity  and  demise  shall  be  contained  the  usual  covenants  by 
the  said  Joseph  Samuel  Church,  his  executors  and  administrators,  for 
the  due  payment  thereof,  and  for  the  title  to  the  said  demised  premises, 
and  the  usual  powers  of  distress  and  entry  upon  the  said  demised  pre- 
mbes,  for  obtaining  payment  of  the  same  annuity,  in  case  the  same 
shall  be  in  arrear  for  the  space  of  twenty-one  days ;  and  also  with 
power,  in  case  the  said  annuity  shall  be  in  arrear  for  the  space  of  one 
calendar  month,  for  the  said  trustee,  either  to  levy  and  raise,  by  way 
of  sale,  mortgage,  or  other  disposition  of  the  said  premises,  all  the 
arrears  which  shall  from  time  to  time  be  due  in  respect  thereof,  or  else, 
at  the  discretion  of  the  said  trustee,  absolutely  to  sell  the  whole  of  the  . 
said  premises  for  the  then  residue  of  the  said  term,  and  invest  the  pur- 
chase-money at  interest,  and  apply  such  interest  towards  payment  of 
the  arrears  and  future  payments  of  the  said  annuity ;  with  such  other 
osnal  covenants,  remedies,  and  powers  for  securing  the  payment  of  the 
said  annuity  as  the  counsel  of  the  said  Edmund  Pontifex  and  William 
Pontifex  shall  advise ;  and,  further,  that,  for  better  securing  the  said 
annuity,  the  said  Joseph  Samuel  Church  shall  and  will  duly  execute  a 
warrant  of  attorney  to  confess  judgment  for  double  the  amount  of  the 
parchase-money  for  the  said  annuity,  with  tho  usual  defeasance  there- 
under written,  upon  the  due  payment  of  the  said  annuity :   And  it  is 
farther  agreed,  that  the  said  several  securities,  and  a  memorial  of  the 
enrolment  thereof,  if  the  same  shall  be  ^deemed  necessary,  shall  ri^c^oA 
he  prepared  by  the  said  Edmund  Pontifex  and  William  Pontifex,  ^ 
bat  the  costs  and  charges  thereof,  and  all  other  costs  and  charges,  as 
veil  of  these  presents,  as  also  of  or  relating  to  the  granting  of  the 
said  annuity,  shall  be  borne  and  paid  by  the  said  Joseph  Samuel  Church ; 
and,  further,  that,  in  the  grant  of  the  said  annuity,  power  shall  be 
reserved  to  the  said  Joseph  Samuel  Church,  his  executors  and  adminis- 
trators, at  any  time  or  times,  to  re-purchase  the  said  annuity,  or  any 
part  thereof,  not  less,  at  any  one  time,  than  one-sixth  part  of  the 
vhole,  until  the  whole  shall  be  extinguished,  on  giving  three  months'  « 
notice  thereof,  and  on  payment  to  the  said  Edmund  Pontifex  and  Wil- 
liam Pontifex,  their  executors  and  administrators,  of  the  amount  of  the 
Kud  purchase-money  for  the  same,  or  a  proportionate  part  thereof,  from 
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time  to  time,  in  proportion  to  the  amount  of  such  re-purchase,  as  the 
case  may  be,  and  all  arrears  thereof  up  to  the  date  of  such  re-purchase, 
and  all  costs  to  be  incurred  thereby.     In  witness,"  &c. 

The  statement  of  the  account  between  the  parties  was  put  in,  show- 
ing a  balance  due  to  Messrs.  Fontifex  of  3186Z.  28.  M.  The  annuity- 
deed,  bearing  date  the  27th  of  April,  1839,  was  also  put  in.  It  appeared 
to  have  been  enrolled  on  the  2d  of  May,  1839.  In  the  memorial  of 
enrolment,  pursuant  to  the  statute,  the  consideration  was  thus  stated, 
in  the  column  headed  <<  Consideration,  and  how  paid  :*' — 

a  80002.,  part  of  a  sum  of  31862.  2«.  3d.,  due  and  owing  from  the 
said  Joseph  Samuel  Church  to  the  said  Edmund  Fontifex  and  William 
Fontifex,  at  the  time  of  granting  the  said  annuity,  as  follows : — The 
sum  of  1882Z.  3«.  6(2.  for  work  and  labour  and  for  goods  sold  and 
delivered,  and  the  sum  of  18082.  18a.  9dm  for  money  lent  and  advanced 
and  interest  thereon,  in  the  sums  and  at  the  times  following, — that  is 

^notr{  ^^  B^7»  ^^®  ^^^  ^^  ^^^^*  P^^^  ^7  ^^^  check  of  the  said  Edmund 
^  ^Fontifex  and  William  Fontifex,  on,  and  dated,  the  29th  of 
December,  1837,  ai}d  drawn  in  the  then  name  of  their  trading  firm  of 
<  William  Fontifex,  Sons,  &  Wood,'  on  Messrs.  Smith,  Fayne,  &  Smith, 
their  bankers — the  further  sum  of  5002.  paid  by  a  like  check,  dated  the 
24th  of  February,  1838,— the  further  sum  of  232.  10«.  paid  by  a  like 
check,  dated  the  28th  of  February,  1838,— the  further  sum  of  2702. 
paid  by  a  like  check,  dated  the  25th  of  July,  1838,  drawn  in  the  then 
name  of  the  trading  firm  of  ^£.  &  W.  Fontifex  &  Wood,' — the  further 
sum  of  2002.,  paid  by  a  like  check  as  last  mentioned,  dated  the  11th  of 
January,  1839, — ^interest  on  the  above  sums  respectively,  up  to  the  27th 
of  April,  1839,  602.  8a.  9(2. 

The  annuity  being  in  arrear,  the  defendants  entered  on  the  property ; 
and  the  present  action  was  brought  by  the  grantor  to  recover  possession, 
on  the  ground  that  the  annuity  deed  was  void,  inasmuch  as  the  memorial 
was  defective,  the  memorial  not  showing  that  the  checks  which  formed 
part  of  the  consideration,  had  been  paid,  and  not  stating  at  what  time 
they  were  payable.  The  following  cases  were  cited, — Rumball  t^.  Mur- 
ray, 3  T.  R.  298,  Berry  t^.  Bentley,  6  T.  R.  690,  Foole  v.  Cabanes,  8 
T.  R,  328,  Drake  v.  Rogers,  2  Brod.  k  Bingh.  19  (E.  C.  L.  R.  vol.  6), 
4  J.  B.  Moore,  402  (E.  G.  L.  R.  vol.  4),  and  Abbott  v.  Douglas,  1  Man. 
Gr.  &  S.  483  (E.  C.  L.  R.  vol.  60). 

For  the  defendants,  it  was  insisted,  that  the  word  <<  check"  imported 
an  instrument  payable  on  demand ;  and,  further,  that,  the  consideration 
being  past,  it  was  not  necessary  to  mention  in  the  memorial  any  con- 
sideration at  all. 

The  learned  judge  expressed  no  opinion,  but  directed  a  verdict  for 
the  plaintiff,  reserving  leave  to  the  defendants  to  enter  the  verdict  for 
them,  or  a  nonsuit. 
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*Bifle8y  Serjt.,  accordingly,  in  Michaelmas  term  last,  obtained  r^coo^* 
a  rale  nisi. — He  referred  to  Johnson's  Dictionary,  and  to  Chitty  ^ 
on  Bills,(a)  for  the  definition  of  a  <<  check ;"  and  also  to  Ex  parte  Michell, 
2  East,  137,  Kelfe  v.  Ambrosse,  7  T.  R.  551,  and  Hall  v.  Lack,  1  Ezch. 
300,t  to  show  that  a  consideration  that  is  by-gone,  need  not  be  stated 
iQ  the  memorial  with  the  same  precision  and  particularity  as  a  consider- 
atioD  paid  at  the  time. 

WhaUlejf  and  J.  Brown  now  showed  cause. — The  facts  are  these : — 
Church,  a  brewer,  in  the  neighbourhood  of  London,  applied  to  Messrs. 
Pontifex  to  fit  up  certain  premises  for  him,  which  they  consented  to  do 
upon  his  agreeing  to  grant  an  annuity  for  the  lives  of  two  persons 
named,  at  the  rate  of  11  per  cent,  upon  the  amount  of  the  moneys  to 
be  advanced  and  the  work  to  be  done  by  them ;  and,  accordingly,  the 
agreement  of  the  19th  of  February,  1888,  was  entered  into.  The 
brewery  was  afterwards  completed  at  a  cost  of  3186Z.  2«.  Set.,  and  for 
30002.,  part  of  that  sum,  the  annuity  was  granted.  The  question  is, 
whether  a  proper  memorial  of  the  deed  by  which  that  annuity  is 
secured,  has  been  enrolled  pursuant  to  the  statute  58  O.  8,  c  141, 
8.  2.  It  is  submitted  that  there  has  not.  In  the  column  headed 
(<  Consideration,  and  how  paid,"  the  consideration  for  the  grant  is 
thus  stated : — <^  30002.,  part  of  a  sum  of  8186/.  2s.  8<2.,  due  and  owing 
from  the  said  Joseph  Samuel  Church  to  the  said  Edmund  Pontifex  and 
William  Pontifex,  at  the  time  of  granting  the  said  annuity,  as  follows : 
— The  sum  of  18822.  Zs,  6d.  for  work  and  labour  and  for  goods  sold 
and  delivered,  and  the  sum  of  13032.  18a.  9d.  for  money  lent  and 
^advanced,  and  interest  thereon,  in  the  sums  and  at  the  times  fol-  r^oq7 
lowing,  that  is  to  say,  the  sum  of  2502.  paid  by  the  check  of  the  '- 
said  Edmund  Pontifex  and  William  Pontifex,  on,  and  dated,  the  29th 
of  December,  1837,  and  drawn  on  Messrs.  Smith,  Payne,  &  Smith,  their 
bankers, — the  further  sum  of  5002.  paid  by  a  like  check,  dated  the  24th 
of  February,  1888, — ^the  further  sum  of  232.  10a.  paid  by  a  like  check, 
dated  the  28th  of  February,  1838,— the  further  sum  of  2702.  paid  by 
a  like  check,  dated  the  25th  of  July,  1888,— the  further  sum  of  2002. 
paid  by  a  like  check  us  last  mentioned,  dated  the  11th  of  January, 
1839, — interest  on  the  above  sums  respectively,  up  to  the  27th  of  April, 
1839,  602.  8«.  9(2. :"  in  no  one  instance  stating  when  the  checks  were 
payable,  or  that  they  were  ever  in  fact  paid.  Upon  this  ground  it  has 
been  held,  by  a  long  series  of  cases,  beginning  with  Rumball  t^.  Murray 
and  ending  with  Abbott  v.  Douglas,  that  the  annuity  is  void.  In  Rum- 
ball  V.  Murray,  Lord  Kenyon  said :  « I  agree  with  the  construction  put 
at  tbe  bar,  that  money  is  mentioned  in  the  act,  as  contradistinguished 
from  goods  ;  and,  so  far,  notes^  when  paid^  are  money  within  the  mean* 
ing  of  the  act :  but  still  the  dates  and  other  particulars  of  those  notes 
Bhoald  be  set  out,  otherwise  the  court  cannot  see  whether  a  considera" 

(a)  9th  edit  (bj  Chittj  and  Holme),  p.  611. 
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tion  for  the  annuity  was  or  was  not  given  :  for,  if  they  were  payahle  at 
a  distant  time,  and  no  allowance  made,  the  true  consideration  would  not 
appear  on  the  memorial."  That  case  was  followed  by  Berry  v.  Bentley, 
where  it  was  held,  that,  if  the  consideration  of  an  annuity  be  paid  by 
a  note  or  a  banker's  check,  the  time  when  it  becomes  payable  must  be 
set  forth  in  the  memorial.  The  same  point  was  decided  in  Poole  v, 
Cabanes.  In  Drake  v.  Rogers,  the  memorial  stated  the  consideration 
for  the  annuity  to  consist  of  Bank  of  England  notes  payable  on  demand, 
*9<lftl  ^^^  ^^  *  draft  payable  at  a  banker's,  *without  specifying  the  time 

-*  when :  the  annuity  had  been  paid  eleven  years,  and  the  attesting 
witness  and  agent  of  the  grantee  were  both  dead.  The  court  set  aside 
the  securities,  on  the  ground  that  the  memorial  did  not  state  when  the 
draft  was  payable,  or  whether  it  had  in  fact  been  paid.  Dallas,  C.  J., 
there  said :  <<  In  principle,  there  is  a  reason  why  it  should  appear  upon 
the  face  of  the  memorial  when  the  draft  was  payable,  and  that  reason 
is  given  in  Berry  v,  Bentley.  <  The  objection  was,  that  the  memorial 
did  not  set  forth  when  the  note  was  payable,  whether  immediately  or  at 
a  distant  day ;  for,  if  at  a  distant  day,  it  was  not  worth  7002.,  by  rea- 
son of  the  discount.'  Now,  the  draft  in  this  case  might  have  been 
payable  at  a  distant  day,  and  the  grantor  might  have  lost  so  much  of 
his  consideration  as  the  discount  of  the  draft  for  the  intermediate  time 
might  amount  to.  In  substance,  therefore,  and  on  principle,  here  is  a 
ground  why  the  time  at  which  a  bill  is  payable,  should  appear  on  the 
memorial."  The  last  case  where  the  point  came  distinctly  before  this 
court,  was  that  of  Abbott  v.  Douglas,  where  part  of  the  consideration 
money  was  stated  in  the  memorial  to  have  been  paid  by  <<  a  draft  of 
even  date  with  the  indenture,  drawn  by  the  grantor  on  Messrs.  A.  B. 
&  Co.,"  not  saying  when  the  draft  was  payable ;  and  the  memorial  was 
held  to  be  insuflBcient,  and  the  grant  consequently  void.  In  delivering  the 
judgment  of  the  court,  Tindal,  C.  J.,  carefully  reviews  the  earlier  cases. 
After  referring  to  the  statute  17  G.  8,  c.  26,  s.  1,  he  says :  "  Under 
that  section,  it  was  held,  that  all  considerations,  whether  pecuniary  or 
otherwise,  must  be  stated ;  and  that,  where  a  pecuniary  consideration,  or 
part  of  it,  was  paid  by  drafts  on  bankers,  or  promissory  notes,  it  was  neces- 
sary to  set  them  out,  and  mention  the  time  when  they  were  payable." 
His  lordship  then  refers  to  Rumball  v.  Murray,  Berry  v,  Bentley,  Poole  r. 
*9^Q1  *Cabanes,  and  Morris  v.  Wall,  1  B.  4;  P.  208 ;  all  which  decisions 

-*  were  confirmed  by  this  court  in  Drale  v.  Rogers.  The  learned 
chief  justice  then  says :  «  By  the  2d  section  of  the  53  G.  3,  c.  141,  it 
was  enacted,  <  that,  within  thirty  days  after  the  execution  of  every 
deed,  &c.,  whereby  any  annuity  or  rent-charge  shall,  from  and  after  the 
passing  of  this  act,  be  granted  for  one  or  more  life  or  lives,  kc,  a 
memorial  of  the  date  of  every  such  deed,  &c.,  the  pecuniary  considera- 
tion or  considerations  for  granting  the  same,  and  the  annual  sum  or 
sums  to  be  paid,  shall  be  enrolled  in  the  high  Court  of  Chancery,  in 


'l 
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■  —  " 

the  form  or  to  the  effect  following,  with  such  alterations  therein  as  the 
nature  and  circumstances  of  any  particular  case  may  require.'  By  this 
enactment,  it  is  not  made  necessary  to  mention  in  the  memorial  apy  but 
pecuniary  considerations ;  but  thet/  must  be  stated  in  the  form  pre- 
scribed by  the  act,  which  contains  a  column  headed  <  Consideration,  and 
how  paid,'  and,  under  that  heading,  the  words, — <  1001.  paid  in  money, 
500/.  paid  in  notes  of  the  governor  and  company  of  the  Bank  of 
England,  or  other  notes  or  bills  of  exchange,  as  the  case  may  be.'  If, 
in  the  present  case,  part  of  the  consideration  had  been  paid  by  a  bill 
of  exchange,  it  could  not  have  been  contended  that  the  time  when  it 
vould  become  payable  need  not  have  been  stated,  that  being  necessary 
to  show  the  real  nature  and  value  of  the  consideration.  The  same 
necessity  exists  for  stating  the  time  when  a  draft  is  payable :  and  the 
only  question  is,  whether  the  memorial  now  under  consideration  states 
the  time  when  the  draft  upon  Barnetts,  Hoare,  &  Co.  was  payable.  It 
does  not  do  so,  unless  the  word  <  draft'  means  draft  payable  on  demand. 
In  several  of  the  cases  cited,  the  courts  have  refused  so  to  construe  it ; 
and  those  '^'decisions  are  equally  applicable  to  memorials  enrolled  rn^g^An 
in  pursuance  of  the  53  G.  3,  c.  141,  as  to  those  under  the  17  G.  *-  "^ 
3,  c.  26.  We  feel  that  we  are  bound  by  them,  and  that  we  must  say 
that  the  memorial  in  question  is  insufficient."  Ex  parte  Michell  will  be 
relied  on,  as  being  at  variance  with  the  principle  of  the  decisions  above 
cited :  that  case  was,  however,  referred  to,  both  in  Drake  v.  Rogers  and 
in  Abbott  v.  Douglas.  The  court  must  be  able  to  see  from  the  memo- 
rial, bow  and  when  the  consideration  was  paid.  To  hold  this  memorial 
sufficient,  would  entirely  frustrate  the  intention  of  the  statute.  [Cress- 
well,  J. — The  consideration  stated  in  this  memorial,  is  a  pre-existing 
debt.  In  such  a  case,  is  it  necessary  to  show  upon  the  face  of  the 
memorial  when  the  debt  was  created  ?]  Kelfe  v.  Ambrosse,  7  T.  R.  551, 
which  may  also  be  relied  on,  would  have  been  to  the  purpose,  if  in  this 
case  the  advances  had  been  made  without  any  view  to  the  granting  of 
an  annuity.  The  same  observation  applies  to  Hall  v.  Lack,  1  Exch. 
3O0.f  [Cresswell,  J. — What  particular  annuity  was  agreed  upon  in 
the  first  instance  here?]  An  annuity  equivalent  to  11  per  cent,  upon 
the  amount  that  might  be  advanced.  [Cresswell,  J. — All  must  have 
been  paid  before  the  annuity  could  be  granted.  When  the  amount 
of  the  annuity  was  calculated,  the  parties  must  have  calculated  it  upon 
money  before  then  due,  and  actually  paid.]  The  parties  do  not,  as  in 
Kelfe  V.  Ambrosse,  agree  to  grant  an  annuity  in  consideration  of  an 
antecedent  debt.  In  equity,  the  annuity  would  have  been  considered 
as  an  annuity  existing  prior  to  the  execution  of  the  deed.  [Maule,  J. 
— ^Possibly,  if  the  agreement  had  been  for  a  specific  annuity.] 

A  check,  in  pleading,  is  ordinarily  described  as  «  a  draft  or  r»n4l 
order  in  writing  for  the  payment  of  money,  ^called  a  check  on  ^ 
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ft  banker. "(a)  In  the  stamp-act,  55  O.  3,  c.  184,  sched.  Part  I.,  tit. 
Bill  of  Exchange^  a  "draft"  is  mentioned  as  synonymous  with  "check." 
So,  in  the  9  O.  4,  c.  49,  s.  15,  checks  are  called  drafts  on  bankers.  In 
Byles  on  Bills,  6th  edit.  p.  10,  the  definition  is  given  without  the  learned 
author's  usual  accuracy, — "  A  check  on  a  banker  is,  in  legal  effect,  an 
inland  bill  of  exchange  drawn  on  a  banker,  payable  to  bearer  on 
demand.'*  In  Smith's  Mercantile  Law,(6)  it  is  more  correctly  defined, 
— "  A  check  is  a  bill  of  exchange  addressed  to  a  banker,  and  payable 
to  a  certain  person  or  bearer," — omitting  the  words  "on  demand.*' 
[Wilde,  C.  J. — The  author  takes  that  for  granted.]  Dr.  Story,  in  his 
treatise  on  promissory  notes,(c)  says :  "  A  check  is  a  written  order  or 
request,  addressed  to  a  bank,  or  to  persons  carrying  on  the  business  of 
bankers,  by  a  party  having  money  in  their  hands,  requesting  them  to 
pay,  on  presentment,  to  another  person,  or  to  him  or  bearer,  or  to  him 
or  order,  a  certain  sum  of  money  specified  in  the  instrument."  And 
in  §  490,  he  again  says :  "  It  has  already  been  stated  that  checks  are 
payable  immediately  on  presentment,  without  any  days  of  grace.  They 
are  sometimes  made,  in  terms,  payable  on  demand ;  which  language  of 
course  imports  that  they  are  payable  immediately.  But  they  are 
usually  in  England,  and  almost  invariably  in  America,  made  payable 
without  the  addition  of  the  words  on  demand;  and  then  they  are,  in 
contemplation  of  law,  equally  payable  on  demand.  It  makes  no  differ- 
ence in  point  of  law,  as  between  the  parties  (independent  of  the  stamp- 
acts),  whether  a  check  be  ante-dated  or  post-dated :  it  is  still  payable 
*9d91  ^^  ^^^  presentment,  at  any  time  after  the  *date.  But  a  case 
"^  may  be  supposed,  of  a  check  drawn  on  a  bank,  payable  on  a  spe- 
cified day,  as,  for  example,  it  may  be  dated  on  the  1st  day  of  January, 
1845,  and  be  made  payable,  in  terms,  on  the  10th  day  of  the  same 
January ;  and  the  question  might  then  arise,  whether  it  was  payable  on 
that  very  day,  without  any  allowance  of  the  days  of  grace.(e2)  The 
general  understanding  among  banks  is  believed  to  be,  that,  in  such  a 
case,  the  check  is  payable  on  the  10th  day  of  January,  without  grace, 
and  it  is  treated  as  a  check  payable  on  demand  on  that  very  day.  In 
any  other  view,  the  check  might  be  presented  for,  and  require,  accept- 
ance ;  and  yet  it  is  understood  that  such  acceptance  is  never  called  for 
or  given." 

Part  of  the  consideration  here  is  stated  to  be  work  and  labour  and 
goods  sold  and  delivered, — ^not  saying  when  the  work  and  labour  was 
done  or  the  goods  delivered.  If  it  was  necessary  to  state  the  particu- 
lars of  the  checks,  n  was  equally  necessary  to  state  when  the  work 
was  done  and  the  goods  delivered. 

BovUl  (with  whom  was  ByUsj  Serjt.),  in  support  of  the  rule. — The 

(a)  8«e  2  Chitty,  PI.  7th  edit  pp.  99, 100. 

(6)  4Ui  edit,  bj  DowdeiweU,  p.  18S  (a).  (e)  2d  edit  }  487. 

(d)  CitiDs  the  eM«  of  Tb«  Mobawk  Bunk  «.  Braderiek,  10  Wend.  R.  304>  S.  0.  IS  Wend. 
JU138. 
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foundation  upon  which  all  the  cases  relied  on  upon  the  other  side, 
rest,  is  this, — that  the  statement  in  the  memorial,  confirmed  by  the 
deed,  is  simply  of  an  acknowledgment  of  a  check  or  draft  having  been 
given  at  the  time  of  the  grant  of  the  annuity,  and  not  of  its  having 
previously  been  paid.  A  further  distinction  between  those  cases 
and  the  present,  is,  that,  in  all  of  them,  the  thing  is  described  as  a 
draft  on  a  banker,  or  a  draft  payable  at  a  banker's,  which  is  am- 
bigaous;  whereas,  here,  the  description  is  «a  check,"  which  in 
ordinary  understanding  is  an  ^instrument  payable  on  demand.  ^^243 
In  Rumball  v.  Murray,  the  consideration  was  erroneously  stated  ^ 
to  be  in  numey^  whereas  it  was  given  by  a  banker's  check  and  a  promis- 
sory note ;  in  Berry  t^.  Bentley,  the  consideration  money  was  described 
to  have  been  paid  by  a  promissory  note,  drawn  by  Hammersley,  and 
payable  at  Hammersley,  Morland,  &  Co.'s,  <<  which  said  sum  so  secured 
has  been  nnce  paid," — ^that  is,  after  the  grant  of  the  annuity,  and  before 
the  enrolment  of  the  memorial ;  in  Poole  v.  Cabanes,  part  of  the  con- 
sideration was  stated  in  the  memorial  to  be,  a  draft  of  a  stranger  on 
Messrs.  Lockharts,  bankers,  in  Pall  Mall,  <<  which  said  draft  wan  duly 
honoured," — that  is,  which  had  been  duly  honoured  before  the  enrol- 
ment ;  Drake  v.  Rogers,  again,  was  the  case  of  a  draft  of  a  stranger  on 
a  banker,  with  an  acknowledgment  of  the  draft  only,  and  not  that  it  had 
been  paid :  and  in  Abbott  v.  Douglas,  the  consideration  was  stated  to 
have  been  paid  by  «  a  draft  of  even  date  with  the  indenture,  drawn  by 
the  grantee,  on  Messrs.  A.  B.  &  Co.,"  not  saying  when  payable.  On 
the  other  side,  the  authorities  are  precise  and  clear.  In  Ex  parte 
Michcll,  2  East,  137,  the  memorial  was  held  good,  the  consideration 
being  stated  to  have  been  paid  in  money,  though  part  of  it  was  paid  by 
means  of  a  banker *s  check,  the  value  of  which  had  been  actually  received 
by  the  grantor  some  time  before  the  execution  of  the  deeds.  Berry  v. 
Bentley  and  Poole  t^.  Cabanes  having  been  cited  there.  Gross,  J.,  said : 
<^  All  the  prior  cases  in  which  it  has  been  deemed  necessary  to  set  out 
in  the  memorial  the  payment  of  any  part  of  the  consideration  money 
by  bankers'  checks  (where  such  has  been  the  fact),  have  been  wherQ  the 
check  was  delivered  as  payment  at  the  time  of  executing  the  deeds, 
when  non  constat  it  would  ever  be  paid.  But  here  the  *money  rn^oAi 
had  been  actually  received  upon  the  check  a  month  before  by  the  *- 
grantor;  therefore,  at  the  time  of  such  execution,  the  consideration 
might  well  be  stated  to  be  so  much  money  paid  to  her."  In  O'Callaghan 
V.  Ingilby,  9  East,  135,  148,  Lord  Ellenborough  says  :  <<It  has  been 
determined  by  several  cases,  that,  where  the  consideration  was  not  paid 
in  money,  but  by  a  draft,  the  particulars  of  that  draft  must  be  set 
forth ;  as  in  Rumball  t?.  Murray,  Berry  r.  Bentley,  Poole  t».  Cabanes. 
And  it  is  equally  clear,  that,  if  paid  by  a  draft  converted  into  cash  before 
the  execution  of  the  deedSj  the  particulars  of  the  draft  need  not  be  stated." 
In  that  case,  the  consideration  was  stated  to  have  been  paid  at  or  before 
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the  sealing  or  delivery  of  the  annuity-deed,  by  a  draft  of  the  grantee  on 
his  bankers ;  and  it  was  held  that  these  statements  did  not  necessarily 
import,  that,  at  the  time  of  executing  the  deeds,  the  drafts  only  but  not 
the  money  had  been  paid  to  Morland  and  Hammersley.  Here,  the  con- 
sideration is  stated  to  be  a  sum  of  money  due  and  owing  from  the  grantor 
to  the  grantees  at  the  time  of  granting  the  annuity,  as  follows, — 1882J. 
8«.  6d.  for  work  and  labour  and  for  goods  sold  and  delivered,  and  1303{. 
18$.  9d,  for  money  lent  and  advanced,  and  interest  thereon,  in  the  sums, 
and  at  the  times,  mentioned. 

The  consideration  being  a  pre-existing  debt,  the  case  is  not  within 
the  annuity  act  at  all ;  and  no  memorial  was  necessary.     In  Kelfe  v. 
Ambrosse,  7  T.  R.  551,  it  was  held  that  money  lent  and  paid  at  different 
times  for  the  education  and  advancement  of  the  defendant,  was  a  good 
consideration  for  the  grant  of  an  annuity,  within  the  17  G.  3,  c.  26,  s. 
8 ;  and  that  such  a  consideration  was  sufficiently  expressed  in  the  deeds 
for  securing  the  annuity,  under  the  description  of  "  money  lent  and 
♦91^1  "^^^^'^^^6^9  ^^d  ^Is^  paid,  laid  out,  and  expended  to  and  for  the 
-^  maintenance,  education,  and  advancement  in  the  world  of  the 
defendant."     Grose,  J.,  there  says:  "The  objection  is,  that  it  should 
have  been  set  forth  when  the  diiferent  sums  of  money  were  paid ;  to 
support  which,  cases  have  been  alluded  to,  in  which  it  was  ruled  that 
the  names  of  the  persons  by  whom  the  consideration  was  paid  should  be 
set  forth ;  but  what  was  determined  in  the  latter  class  of  cases,  ought 
not  to  bo  applied  to  such  a  case  as  the  present,  where  the  grantor  him- 
self admitted  that  the  consideration  was  an  antecedent  debt  due  from 
him  to  the  grantee,  arising  from  different  sums  paid  at  different  times 
for  his  use.     It  would  be  extending  the  act  of  parliament  too  far,  to 
decide  that  this  annuity  could  not  be  supported,  merely  because  the 
respective  times  when  these  different  sums  of  money  were  advanced  by 
the  grantee  are  not  mentioned,  when  everything  that  passed  at  the  time 
of  granting  the  annuity  is  sufficiently  set  forth."    So,  in  Hall  v.  Lack,  1 
Exch.  300,t  the  plaintiff  had  advanced  to  the  defendant  several  sums, 
amounting  to  5000i.,  less  the  sum  of  250?.,  which  C,  the  agent  of  both 
parties,  improperly  retained  without  the  authority  or  knowledge  of  the 
plaintiff;  and  C.  received  five  bills  of  exchange,  accepted  by  the  defend- 
ant, to  the  amount  of  5000Z.,  by  way  of  security :  the  dates  of  the  bills 
did  not  exactly  correspond  with  the  dates  of  the  advances,  nor  were  the 
advances  in  the  exact  sums  for  which  the  bills  were  given.     The  plain- 
tiff  accepted  the  annuity  from  the  defendant,  in  satisfaction  of  the  bills 
and  the  5000Z.  secured  thereby.     The  memorial,  under  the  head  "  Con- 
sideration, and  how  paid,"  was  to  this  effect, — "  5000?.  made  up  of  five 
several  sums  of  300t,  200?.,  2000?.,  1500?.,  and  1000?.,  previously  lent 
♦91R1  *^^  advanced  by  *the  plaintiff  to  or  for  the  use  of  the  defendant 
^  and  E.  J.  Lack  (the  defendant's  son),  and  owing  to  the  plaintiff 
on  security  of  five  several  bills  of  exchange  drawn  by  E.  J.  Lack  upon, 
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and  accepted  by,  the  defendant,  and  endorsed  by  E.  J.  Lack,  the  said 
consideration  being  paid  or  satisfied  by  the  cancellation  of  the  said  bills  ; 
and  a  release  by  the  plaintiff  of  the  defendant  and  E.  J.  Lack  from  the 
sum  secured  thereby,  and  interest,"  It  was  held  that  the  memorial 
iras  sufficient ;  for,  that  it  is  not  necessary,  in  the  case  of  existing  by- 
gone debts,  to  state  how  each  sum  constituting  the  debt,  was  advanced. 
It  may  be  conceded,  that,  if  the  debt  be  contracted  with  the  view  to  the 
purchase  of  the  annuity,  a  memorial  is  necessary.  It  may  also  be  con- 
ceded, that,  in  1888,  these  parties  entered  into  an  agreement  for  the 
granting  of  an  annuity :  but  it  is  equally  clear  that  the  annuity  now 
ooder  consideration,  was  not  granted  in  pursuance  of  that  agreement. 
[Maule,  J. — You  say  that  the  original  agreement  was  put  an  end  to, 
and  a  new  one  entered  into.]  Yes.  The  original  bargain  was,  that  the 
whole  debt  should  be  converted  into  an  annuity.  Here,  the  annuity 
was  granted  for  a  part  only  of  the  debt.  Marriage  v.  Marriage,  1  M. 
Gr.  k  S.  761  (E.  C.  L.  R.  vol.  50),  is  also  an  authority  to  show  that  an 
annuity  granted  for  a  by-gone  consideration,  is  not  within  the  annuity- 
acts.  With  regard  to  the  work  and  labour  and  goods  sold,  there  is 
notriing  in  the  statutes  to  require  the  times  at  which  the  work  was  done 
or  the  goods  delivered,  to  be  stated  in  the  memorial. 

Wilde,  C.  J. — I  had  not  the  advantage  of  hearing  the  argument  of  Mr. 
Whateleif  ;{a)  but  I  have  heard  *Mr.  Brovm,  who  has  exhausted  r^o^^^ 
the  subject.  It  seems  to  me  that  the  rule  for  entering  a  nonsuit  ^ 
must  be  made  absolute :  in  other  words,  that  the  annuity  is  a  valid 
annuity,  and  the  memorial  sufficient.  The  objection  which  was  made  to 
the  memorial,  was,  that  it  does  not  strictly  comply  with  the  statute,  in 
stating  the  "  consideration,  and  how  paid."  It  appears  to  me,  however, 
that  the  statement  is  sufficient :  it  is  thus : — «  3000Z.,  part  of  a  sum  of 
3186/.  2«.  3(2.,  due  and  owing  from  the  said  Joseph  Samuel  Church  to 
the  said  Edmund  Pontifex  and  William  Pontifex,  at  the  time  of  granting 
the  said  annuity,  as  follows : — The  sum  of  1882/.  8«.  6d.  for  work  and 
labour  and  for  goods  sold  and  delivered,  and  the  sum  of  1303Z.  18«.  9{/., 
for  money  lent  and  advanced,  and  interest  thereon j  in  the  sums  and  at 
the  times  following."  The  objection  is  confined  to  this  latter  sum,  of 
1303/.  18«.  9rf.,  for  money  lent,  and  interest ;  the  mention  of  the  interest 
rather  tends  to  exclude  all  doubt  as  to  the  moneys  having  been  pr^- 
tiou%ly  advanced.  The  memorial  then  proceeds  to  state  the  sums  and 
the  times  of  lending,  thus : — "  The  sum  of  250/;  paid  by  the  check  of 
the  said  Edmund  Pontifex  and  William  Pontifex,  on,  and  dated,  the 
29th  December,  1837,  and  drawn  in  the  then  name  of  their  trading  firm 
of  William  Pontifex,  Sons,  k  Wood,  on  Messrs.  Smith,  Payne,  &  Smith, 
their  bankers."    The  date,  as  it  seems  to  me,  is  to  be  referred  to  the 

(a)  His  lonbblp  was,  on  the  day  upon  which  that  part  of  the  argamont  took  place,  presiding 
in  the  Court  of  Criminal  Appeal.  Mr.  Jnstice  Cbzbswell  was  also  absent  on  that  day,  for  the 
like  reason. 

TOL.  IX.— 12 
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period  at  which  the  money  was  lent  and  advanced.  The  memorial  then 
proceeds, — «  The  further  sum  of  500/.,  paid  by  a  like  check,  dated  the 
24th  of  February,  1888/'— omitting  the  statement  that  it  was  paid  on 
that  day ;  but  that  statement  in  the  first  instance  was  wholly  unneces- 
sary. It  then  goes  on, — «<  The  further  sum  of  2SL  10«.,  paid  by  a  like 
check,  dated  the  28th  of  February,  1838 ;  the  further  sum  of  270/.,  paid 
*9481  ^^  ^  ^^^^  check,  dated  the  25th  of  July,  1838,  drawn  in  *the  then 

-'  name  of  the  trading  firm  of  E.  k  W.  Pontifex  &  Wood ;  the 
further  sum  of  200/.,  paid  by  a  like  check  as  last  mentioned,  dated  the 
11th  of  January,  1889 ;  interest  on  the  above  sums  respectively  up  to 
the  27th  of  April,  1839,  60/.  8«.  9d."  The  effect  of  this  statement  is, 
that  the  several  sums  were  paid,  by  checks,  on  the  days  on  which  those 
checks  respectively  bear  date.  One  question  which  has  been  raised,  is, 
as  to  what  is  the  import  of  a  statement  of  a  payment  <^by  check."  The 
general  understanding,  I  take  to  be,  that  it  imports  an  instrument  pay- 
able on  its  date ;  for,  every  check  properly  purports  to  be  drawn  on  the 
day  of  its  date ;  and  we  are  not  to  assume  that  a  false  date  is  given  to 
it.  Looking,  therefore,  at  this  memorial,  it  can  hardly  be  doubted  that 
the  parties  meant  to  state  the  exact  days  of  payment  of  the  several 
sums.  There  is  no  suggestion  that  any  fraud  upon  the  act  of  parlia- 
ment was  contemplated;  and,  applying  to  this  memorial  a  fair  and 
reasonable  construction,  I  think  it  professes  to  set  forth  truly  and 
correctly  the  sums  in  which,  and  the  times  when,  the  consideration 
money  was  advanced,  and  therefore  that  the  objection  fails. 
,  Further,  I  think,  that,  inasmuch  as  the  annuity  in  question  was 
granted  for  a  by-gone  consideration,  an  antecedent  debt,  no  memorial 
at  all  was  necessary.  How  stand  the  facts  ?  There  was  an  agreement 
between  the  parties  in  February,  1838,  that  certain  work  should  be 
done  and  certain  moneys  advanced  by  Messrs.  Pontifex  for  Mr.  Church, 
and  that  the  latter  should,  in  consideration  of  that  work  and  those 
advances,  grant  to  the  former  an  annuity  at  the  rate  of  11  per  cent, 
upon  the  amount,  when  such  amount,  which  was  necessarily  uncertain 
at  that  time,  should  be  afterwards  ascertained..  The  work  being  com- 
pleted, and  the  accounts  between  the  parties  adjusted,  it  appears  that 
there  is  a  balance  due  to  Messrs.  Pontifex,  of  3186/.  2$.  3({.,  comprising 
i^QAQ-i  1SS2/.  *Ss.  6d.  for  work  done  and  goods  supplied,  and  1303/.  ISi. 

-'  9<j.  for  cash  advanced,  and  interest.  What  do  the  parties  then 
do  7  Do  they  carry  into  effect  the  original  agreement  ?  I  think  not. 
They  enter  into  a  new  agreement,  to  grant  an  annuity  of  11  per  cent, 
on  3000/.,  the  186/.  2^.  Sd.  having  probably  been  paid.  It  may  be  said 
that  the  difference  is  small :  but  that  is  immaterial.  They  agree, — and 
there  is  no  suggestion  that  it  was  colourably  done, — that  8000/.  of  what 
had  been  incurred  in  the  manner  before  mentioned,  should  be  considered 
as  a  debt  due  and  owing, — and  it  is  dear  that  work  done  and  goods  and 
money  supplied  in  contemplation  only  of  the  grant  of  an  annuity,  could 
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not  constitate  a  debt  due  and  owing,  and  tbey  come  to  a  new  agreement, 
that  an  annuity  at  11  per  cent,  upon  this  sum  of  80002.  shall  be  granted ; 
jost  as,  upon  the  determination  of  a  lease,  the  parties  sometimes  come 
to  an  agreement  for  a  new  tenancy  on  the  terms  of  the  old  lease.  I 
think  the  whole  had  become  a  debt,  the  balance  of  which  would  have 
been  recoverable  upon  an  account  stated,  and  that  the  annuity  having 
been  thus  granted  in  consideration  of  an  antecedent  debt,  no  memorial 
need  have  been  enrolled  at  all. 
The  rest  of  the  court  concurring, 

Rule  absolute  for  a  nonsuit. 


♦MACKENZIE  t;.  The  SLIGO  AND  SHANNON  RAILWAY  ^^^.^ 

COMPANY.    Jan.  26.  L  "^" 

Tb«  cooii  wQl  not  make  an  order  for  payment  of  money  dlreeted  by  an  award  to  be  paid,  so  at 
to  enable  the  party  entitled  to  receire  it  to  avail  himself  of  the  1  A  2  Yict  o.  110,  s.  IS, 
except  where  the  case  is  dear  and  free  from  doubt 

An  actioB  against  a  raUway  company  was  referred  to  arbitration.  The  arbitrator  made  his 
award  on  the  28th  of  April,  1849, — directing  the  company  to  pay  to  the  plaintiff  a  certain  snm, 
by  four  instalments,  on  the  12th  of  June  and  26th  of  November,  1849,  and  the  26th  of  Febru- 
ary and  26th  of  May,  1850.  On  the  4th  of  May,  1849,  the  Vice-chancellor  made  an  absolute 
order  for  the  dissolntion  and  winding  up  of  the  eompany,  under  the  11  k  12  Yict  c.  45,  and 
an  offlcial  manager  was  duly  appointed.  On  the  1st  of  August^  1849,  the  12  k  13  Vict  c  108, 
passed,  declaring,  that  the  former  act  should  not  apply  to  railway  companies.  Under  these 
eireamstanees,  Uie  court  refused  to  make  an  order  upon  the  company  (upon  a  service  and 
demand  upon  the  secretary  and  one  of  the  directors)  to  pay  the  instalments  which  had  become 
payable  on  the  12th  of  June  and  26th  of  November,  1849,  considering  the  matter  to  be  too 
doubtful  to  be  disposed  of  on  a  summary  application. 

(^wre,  whether  the  jotnt-stoek-eompanies-winding-up  act,  1848  (11  k  12  Vict.  c.  45),  applies  to 
railway  oompanies;  and  whether  the  joint-etook-companiet-windi&g-up  aot,  1849  (12  k  IS 
Tiet  e.  108),  is  retrospective? 

(guerre,  whether  an  attachment,  or  an  order,  can  be  obtidned  on  non-payment  of  an  inttalment. 

Attachment  does  not  lie  against  a  corporation  (e.  g,  an  incorporated  railway  eompany),  for  non- 
perfonnanee  of  an  award. 

An  action  having  been  brought  by  the  plaintiff  against  the  Sligo  and 
Shannon  Railway  Company,  to  recover  a  large  sum,  which  he  claimed 
to  be  due  to  him  for  services  rendered  by  him  as  engineer  to  the  com- 
pany ;  and  the  company  having  appeared  and  pleaded,  it  was  agreed 
(by  a  judge's  order  dated  the  2d  of  April,  1849)  that  all  matters  in 
difference  in  the  cause  should  be  referred  to  an  arbitrator ;  the  costs 
of  the  action  to  abide  the  event  of  the  award,  and  the  costs  of  the 
reference  to  be  in  the  arbitrator's  discretion ;  and  by  the  order  it  was 
directed,  that,  in  case  the  arbitrator  should  make  his  award  in  favour 
of  the  plaintiff,  any  sum  or  sums  of  money  which  might  be  awarded  to 
be  paid  to  the  plaintiff,  should  be  awarded  to  be  paid  to  him  in  mannei 
following,  that  is  to  say,  one-fourth  part  of  the  *who1e  amount  r^nr-i 
to  be  paid  on  the  12th  of  June,  1849,  one  third-part  of  the  who?e  ' 
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amount  on  the  26tli  of  November,  1849,  and  the  balance  by  two  equal 
payments,  the  first  of  such  payments  to  be  made  on  the  26th  of  February, 
1850,  and  the  other  on  the  26th  of  May,  in  the  same  year. 

By  his  award,  bearing  date  the  28th  of  April,  1849,  the  arbitrator 
adjudged  and  determined,  that  all   further  proceedings  in  the  cause 
should  thenceforth  cease  and  be  no  further  prosecuted ;  that  there  was 
due  and  owing  from  the  said  Sligo  and  Shannon  Railway  Company  to 
the  said  William  Mackenzie,  in  respect  of  plans,  plates,  engravings,  and 
other  causes  of  action  in  the  declaration  mentioned,  the  sum  of  3320{.; 
that  the  said  Sligo  and  Shannon  Railway  Company  should  w^ell  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  William  Mackenzie,  or 
Messrs.  Clutton,  Cooper,  &  Ade,  his  attorneys,  for  the  use  of  the  said 
William  Mackenzie,  at,  &c.,  the  sum  of  3320/.  of'  lawful  British  money, 
in  full  satisfaction  and  discharge  of  and  for  all  matters  in  difference  in 
the  cause  referred  to  the  said  arbitrator  as  aforesaid,  in  the  manner 
following,  that  is  to  say,  the  sum  of  830Z.,  being  one-fourth  part  of  the 
whole  amount  of  3320/.,  to  be  paid  on  the  12th  of  June  next,  the  sum 
of  1106/.  13«.  4(/.,  being  one-third  part  of  the  whole  amount  of  3320/., 
on  the  26th  of  November  next,  and  the  sum  of  1383/.  6s.  8c/.,  the 
balance,  by  two  equal  payments,  the  first  of  such  payments,  amounting 
to  the  sum  of  691/.  139.  4(2.,  to  be  made  on  the  26th  of  February, 
1850,  and  the  other,  amounting  to  the  like  sum  of  691/.  13«.  4(/.,  on 
the  26th  of  May  in  the  same  year :  that,  upon  payment  of  the  said  sum 
of  3320/.,  in  manner  aforesaid,  the  said  William  Mackenzie  should,  if 
required  so  to  do,  deliver  to  the  said  company,  or  their  solicitors,  all 
copper-plates,  copper-plate  engravings,  and  lithographed  plans  and  sec- 
^ocQ-i  tions,  of  or  relating  to  *the  said  railway,  and  then  in  the  cus- 
''-'  tody,  possession,  or  power  of  the  said  William  Mackenzie ;  and 
that  the  said  company  should  pay,  or  cause  to  be  paid,  the  costs  of  the 
reference. 

The  order  of  reference  was  made  a  rule  of  court  on  the  10th  of  May, 
1849 ;  and,  on  the  18th  of  July,  the  costs  of  the  reference  were  taxed 
and  allowed  at  98/.  5^. 

On  the  4th  of  May,  1849,  the  Yice-Chancellor  of  England,  upon  the 
petition  of  certain  directors  of  the  company,  ordered  ^<  that  the  said 
Sligo  and  Shannon  Railway  Company  be  absolutely  dissolved  and  wound 
up  under  the  provisions  of  the  joint-stock-companies-winding-up  act, 
1848 ;  and  that  it  be  referred  to  one  of  the  masters  of  the  court,  in 
rotation,  to  wind  up  the  affairs  of  the  said  company  under  the  provisions 
of  the  said  act." 

.  On  or  about  the  24th  of  May,  the  petitioners,  under  the  direction 
of  Master  Senior,  caused  to  be  inserted  in  the  London  Gazette, 
and  also  in  the  Times,  Morning  Chronicle,  and  Daily  News,  a  notice 
of  the  master's  intention  to  appoint  an  official  manager  of  the  said 
company  on  the  7th  of  June  then  next,  and  also  the  following  notice  :-^ 
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«In  the  matter  of  the  joint-stock-companies-Tvinding-up  act,  1848, 
and  of  the  Sligo  and  Shannon  Railway  Company : — 

"Notice  is  hereby  given,  that  all  parties  claiming  to  be  creditors  of 
this  company,  are  to  come  in  and  prove  their  debts  before  Nassau  Wil- 
liam Senior,  the  master  of  the  high  court  of  chancery  charged  with  the 
winding  up  of  the  said  company,  at  his  chambers,  Southampton  Buildings, 
Chancery  Lane,  London :  and,  until  they  shall  so  come  in,  they  will  be 
precluded  from  commencing  or  prosecuting  any  proceeding  for  the  reco- 
very of  their  debts." 

Accordingly,  on  the  7th  of  June,  the  master  *appointed  James  r^^oro 
Edward  Coleman  to  be  official  manager  of  the  company :  but  ^ 
neither  the  plaintiff,  nor  any  person  on  his  behalf,  had  come  in  and 
proved  his  debt  before  the  master. 

Upon  an  affidavit  of  the  plaintiff,  stating  that  he,  on  the  2d  of 
January  instant,  served  Abraham  Gole,  who  was  and  still  remained, 
the  secretary  of  the  company,  duly  authorized  and  acting  in  the  affairs 
of  the  said  company,  at  his  residence  at  Chelsea,  with  a  true  copy  of 
the  rule  of  court  of  the  10th  of  May,  1849,  and  the  allocatur  there- 
under written,  and  also  a  copy  of  the  award,  at  the  same  time  showing 
him  the  originals,  and  demanded  of  him  payment  of  the  two  instal- 
ments of  830/.  and  1106/.  13«.  4(2.,  due  respectively  the  12th  of  Juno 
and  26th  of  November,  1849,  and  the  98/.  58.  costs,  which  sums  he 
refused  to  pay ;  and  also  stating  a  similar  service  and  demand  upon 
William  Gkilt,  one  of  the  directors  of  the  company :  and  also  an  aflidayit 
by  the  plaintifif's  attorneys,  negativing  payment  of  the  money  to  them 
or  to  either  of  them. 

Creamf,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  company  to  show  cause  why  they  should  not  forthwith  pay  to  the 
plaintiff,  or  to  Messrs.  Clutton  k  Ade,  his  attorneys,  the  several  sums 
of  830/.  and  1106/.  13«.  4c/.,  being  the  respective  amounts  of  the  first 
and  second  instalments  directed  by  the  award  to  be  paid,  and  also  the 
98/.  5«.  for  costs,  pursuant  to  the  said  award,  rule,  and  allocatur. 

Wordsworth  appeared  to  show  cause  on  behalf  of  Mr.  Coleman,  the 
official  manager. 

Oreasy  objected,  that  it  was  not  competent  to  the  official  manager  to 
appear  in  opposition  to  the  rule,  the  appointment  of  an  official  manager 
pre-supposing  the  ♦dissolution  of  the  company ;  11  &  12  Vict,  r^oc  j 
c.  45,  ss.  21,  22 ;  and  ho  not  being  a  party  called  upon  by,  or  ^ 
served  with,  the  rule. 

Ward9W<nih. — Since  the  order  for  the  dissolution  and  winding  up  of 
the  company,  the  official  manager  is  the  only  representative  of  the 
company.  The  52d  section  of  the  11  &  12  Vict.  c.  45,  enects,  "  that, 
where  any  action,  suit,  or  other  proceeding  shall  be  pending  against 
the  company  in  respect  of  which  such  official  manager  shall  have  been 
appointed,  or  against  any  person  authorized  to  be  sued  as  the  nomi- 
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nal  defendant  on  behalf  of  such  company,  it  shall  be  lawful  for  the 
plaintiff  in  such  action,  suit,  or  other  proceeding,  to  substitute  the 
official  manager  of  such  company,  by  such  style  or  designation  as  here- 
inbefore mentioned,  as  the  defendant  in  such  action,  suit,  or  other 
proceeding,  by  entering  a  suggestion  on  the  roll  to  that  effect  in 
such  action,  and  by  obtaining  an  order  to  that  effect  in  such  suit, 
such  order  to  be  obtained  on  motion  or  petition,  without  notice;  and 
that  it  shall  be  lawful  for  the  plaintiff  in  such  action,  suit,  or  other 
proceeding,  to  prosecute  the  same  thenceforward  against  the  official 
manager,  in  the  same  manner,  and  with  the  same  effect,  to  all  intents 
and  purposes,  and  to  have  the  same  benefit  of  any  order,  decree, 
judgment,  or  other  proceeding  previously  made,  obtained,  and  had, 
as  if  such  action,  suit,  or  proceeding  had  been  commenced  against 
the  official  manager  as  defendant  under  the  provisions  of  this  act." 
[Maulb,  J. — The  effect  of  that  section  is  merely  to  give  an  option  to 
the  plaintiff.]     The  73d  section  enacts,  that,  after  the  first  appoint- 
ment of  an  official  manager,  no  creditor  or  other  person  shall,  except 
60  far  as  the  master  shall  permit,  have  power  to  commence,  or  to 
proceed  with,  any  action  against  the  official  manager,  or  ogaiMt  the 
company  J  or  any  other  person  representing  the  same,  or  who  is  sued  as 
^^^.  .^  *a  contributory  thereof,  until  after  proof,  or  exhibiting  or  making 
^  such  proof  as  he  may  be  able,  of  his  debt  or  demand  before  the 
master,  as  thereinafter  mentioned ;  and  that  it  shall  be  lawful  for  any 
judge  of  the  court  in  which  such  action  shall  be  pending,  upon  summons 
taken  out  before  him  for  that  purpose,  to  order  that  all  ftirther  proceed- 
ings in  such  action  shall  be  stayed  until  after  proof  shall  have  been 
made,  or  exhibited,  before  the  master.*'(a)  [Crbsswell,  J. — ^If  you  come 
here  to  say  that  the  company  does  not  exist,  how  can  we  hear  yon!] 
The  company,  notwithstanding  its  dissolution,  still  survives  to  a  certain 
extent.     [Maule,  J. — That  is  shown  by  the  53d  section,  which  autho- 
rizes the  prosecution  of  pending  actions  on  behalf  of  the  company,  is 
the  name  of  the  official  manager.    By  what  section  is  the  company  dis 
solved  7]    By  the  14th  and  16th,  the  former  of  which  authorizes  the 
court  of  Chancery  to  make  an  absolute  order  for  the  dissolution  and 
winding  up,  or  for  the  winding  up,  of  the  company ;  and  the  latter  of 
which  enacts,  <<  that,  from  the  date  of  any  order  absolute  for  dissolu- 
tion, or  from  any  date  to  be  therein  fixed  for  that  purpose,  the  companj 
therein  specified  shall  be  absolutely  dissolved."     [Maulb,  J. — ^The 
whole  scope  of  the  act  shows  that  the  company  is  not  so  dissolved  as  to 
be  disabled  from  appearing  for  itself.]     The  order  for  the  dissolution 
operates  a  complete  suspension  of  all  acts  and  proceedings  by  the  com- 
pany or  any  of  its  members  or  servants.     The  57th  section  enacts, 
<<  that  all  judgments  which  shall  be  entered  up  in  any  action  at  law 
against  the  official  manager  of  any  such  company,  shall  have  the  like 

(a)  A  anmmont  for  tbftt  parpoae  had  be«a  Uk«n  oat  beforo  tho  argomont  of  tho  role. 
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effect  and  operation  upon  and  against  the  property  of  such  company, 
and  upon  and  against  the  persons  and  property  of  the  contribatories 
thereof,  and  *8hall  be  enforced  in  like  manner,  as  if  such  judg-  p^co^^ 
ments  had  been  entered  up  against  such  company,  or  against  any  ^ 
person  duly  authorized  to  be  sued  on  behalf  of  the  same."  AH  these 
provisions,  it  is  submitted,  show  that  the  company  can  only  be  repre- 
sented by  the  official  manager,  from  the  time  of  his  appointment  down 
to  the  final  winding  up  of  the  affairs  of  the  company.  [Wilde,  C.  J. — 
Upon  whom  was  the  rule  served  7  Orecujf. — Upon  the  secretary  and 
one  of  the  directors.] 

Wordtwarthj  admitting  that  he  was  instructed  on  behalf  of  the  com- 
pany, then  proceeded  to  show  cause  against  the  rule. — The  rule  calls 
upon  the  company  to  pay  two  instalments  of  a  sum  awarded  against 
them,  and  also  the  costs  of  the  reference,  and  is  objectionable  on  several 
grounds, — ^first,  the  company  has  been  dissolved  under  the  statute  11 
k  12  Vict.  c.  45,  and  therefore  a  service  pursuant  to  the  135th  section 
of  the  companies-clauses-consolidation  act,  1845,  8  Vict.  c.  16,(a)  is  not 
a  good  service, — ^secondly,  assuming  the  company  to  be  for  some  pur- 
poses a  subsisting  company,  the  order  prayed  by  the  rule  is  in  the 
nature  of  an  attachment,  which  does  not  lie  against  an  incorporated 
company,  who  can  only  be  made  amenable  by  action  or  by  mandamus^ — 
thirdly,  that,  supposing  an  attachment  will  lie  against  an  incorporated 
company,  it  will  not  lie  for  an  instalment^ — fourthly,  that,  assuming  the 
company  to  be  a  subsisting  company,  and  the  remedy  ^properly  r^nc^ 
prayed,  there  should  have  been  a  demand  of  the  money  on  the  ^ 
official  manager. 

1.  The  service  here  was  upon  the  secretary  of  the  company,  and 
upon  one  of  the  directors.  The  first  winding-up  act,  11  &  12  Vict.  c. 
45,  received  the  royal  assent  on  the  14th  of  August,  1848,  the  second, 
12  &  13  Vict.  c.  108,  on  the  1st  of  August,  1849.  The  dates  of  the 
proceedings  in  this  case  are  as  follows : — The  order  of  reference  was 
dated  the  2d  of  April,  1849.  The  arbitrator  made  his  award  on  the 
28th,  directing  the  company  to  pay  to  the  plaintiff  83202.,  by  four 
instalments,  the  first,  830Z.,  on  the  12th  of  June,  the  second,  1106Z. 
13«.  4(2.,  on  the  26th  of  November,  and  the  balance,  13832.  69.  8i., 
by  two  equal  payments,  on  the  26th  of  February,  and  the  26th  of 
May,  1850.  On  the  4th  of  May,  1849,— after  the  making  of  the 
award,  but  before  the  time  for  payment  of  the  first  instalment, — the 
order  absolute  was  obtained  for  the  dissolution  and  winding  up  of  the 
company,  under  the  first  winding-up  act ;  an  official  manager  has  been 
duly  appointed ;  and  the  plaintiff  has  not  proved  his  debt  before  the 
master,  pursuant  to  the  73d  section  of  that  act.     The  first  question  is, 

(«)  Which  entets  that  "  uiy  nimmoDS  or  notice,  or  any  writ  or  other  proceeding,  at  law  or 
in  eqvitjy  requiring  to  be  served  upon  the  oompany,  be  serred  bj  the  same  being  left  at,  or 
transmitted  tiirongh  the  post,  directed  to  the  principal  offloe  of  the  oompany,  or  one  of  thefir 
principal  ofioes,  where  there  shall  be  more  than  one,  or  being  given  personally  to  the  secretary* 
or,  in  ease  there  be  no  Mcretary,  then  by  being  given  to  any  one  director  of  the  company. 
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— ^what  is  the  effect  of  the  Vice-Chancellor's  order  ?    The  73d  section 
of  the  11  &  12  Vict.  c.  45,  in  terms  prohibits  anj  person  from  com- 
mencing or  proceeding  with  any  action  against  the  company,  or  against 
any  other  person  representing  the  company,  without  the  permission  of 
the  master,  until  after  proof  of  his  debt  or  demand  as  therein  provided. 
The  rights  of  the  parties  in  this  case  are  not  varied  by  the  12  k  13 
Vict.  c.  108,  the  1st  section  of  which  enacts,  amongst  other  things, 
that,  <<  notwithstanding  anything  in  the  11  k  12  Vict.  c.  45,  contained, 
importing  a  more  limited  application  thereof,  the  same  shall  apply  to 
all  partnerships,  associations,  and  companies,  whereof  the  partners  or 
^c)f^Q-i  associates  are  not  less  than  seven  in  number,  whether  *incorpo- 
-'  rated  or  unincorporated,  and  whether  formed  or  subsisting  before 
or  after  the  passing  of  the  said  act  or  this  act,  other  than,  and  except, 
railway  companies  incorporated  by  act  of  parliament,  to  which  companies 
such  act  shall  not  apply.*'     The  38th  section,  however,  which  provides 
« that  this  act  shall  be  taken  and  construed  (so  far  as  practicable)  as  a 
part  of  the  said  joint-stock-companies-winding-up  act,  1848,"  shoTrs 
that  the  provisions  of  the  second  act  were  not  intended  to  over-ride 
proceedings  which  had  already  been  taken  under  the  first  act. 

2.  This  is  a  proceeding  in  the  nature  of  an  attachment.  [Cress- 
well,  J. — Rather,  in  substitution  for  it.]  An  attachment  does  not  lie 
against  an  incorporated  company.  [Wilde,  G.  J. — It  is  a  mere  per- 
sonal remedy.]  Precisely  so.  In  Gorpe  v.  61yn,  8  B.  &  Ad.  801  (E, 
G.  L.  R.  vol.  23),  a  dock  company  were  authorized  by  statute  to  sne 
and  be  sued  by  their  treasurer,  but  he  was  not  to  be  liable  in  his  own 
person  or  goods  by  reason  of  his  being  defendant  in  any  such  action ; 
and  all  costs  incurred  by  him  in  prosecuting  or  defending  any  action 
for  the  company,  were  to  be  defrayed  out  of  the  moneys  applicable  to 
the  purposes  of  the  act.  Two  actions  between  the  treasurer  and  Corpe, 
in  one  of  which  the  treasurer  was  plaintiff,  and  in  the  other  defendant, 
were  referred  to  an  arbitrator,  who  awarded  against  the  treasurer  in 
both,  with  costs.  The  costs  and  damages  being  unpaid,  and  an  attach- 
ment being  moved  for  against  the  treasurer, — ^it  was  held,  that  he  had 
not  rendered  himself  personally  liable  by  submitting  to  an  order  of 
reference :  and  the  court  refused  an  attachment,  but  ordered  a  maiida- 
mits  to  the  treasurer  and  directors  to  pay  the  sums  awarded.  [Wilde, 
C.  J. — Does  the  plaintiff  contend  that  an  attachment  will  lie  against 
this  company?     Creasy. — No.] 

^orq-i  *^'  The  same  rules  that  are  applicable  to  attachments,  will 
Apply  to  this  proceeding.  There  have  been  numerous  cases  of 
motions  for  orders  for  the  payment  of  money,  to  be  rendered  available 
under  the  1  k  2  Vict.  c.  110,  s.  18 ;  and  it  has  uniformly  been  held 
that  the  same  strictness  of  service  and  other  matters  is  necessary  as  in 
the  case  of  a  motion  for  an  attachment :  Jones  v.  Williams,  11  Ad.  & 
E.  175  (E.  C.  L.  R.  vol.  89),  4  P.  t  D.  217 ;  Neale  v.  Postlethwaite,  I 
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Q.  B.  243  (E.  C.  L.  R.  vol-  41),  4  P.  k  D.  628 ;  Doe  v.  Amey,  8  M.  & 
W.  565,t  1  Dowl.  N.  S.  28 ;  Kerr  v.  Jeston,  1  Dowl.  N.  S.  840 ;  Abra- 
hams  V.  Taunton,  1  D.  &  L.  819 ;  Wilson  v.  Foster,  6  M.  &  G.  149  (E. 
C.  L.  R.  vol.  46),  6  Scott,  N.  R-  936 ;  Hawkins  v.  Benton,  2  D.  &  L. 
465 ;  Dickenson  v.  Allsop,  13  M.  k  W.  722  ;t  Winwood  v.  Holt,  8  D.  & 
L.  85.  [Williams,  J. — All  these  cases  only  show,  that,  to  entitle  you 
to  an  order  under  the  1  &  2  Vict.  c.  110,  you  must  take  all  the  same 
preliminary  steps  that  would  be  required  to  found  a  motion  for  an 
attachment ;  not  that  you  can  only  obtain  an  order  in  cases  where  an 
attachment  would  be  granted.]  It  is  only  in  cases  that  are  clear  and 
free  from  doubt,  that  the  court  will  entertain  an  application  of  this 
sort :  Spence  v.  Clarkson,  1  Dowl.  N.  S.  887 ;  Holcroft  r.  Manby,  7  M. 
&  G.  848  (E.  C.  L.  R.  vol.  49),  8  Scott,  N.  R.  473.  At  all  events,  an 
attachment  cannot  be  granted  for  an  instalment :  Leveridge  v.  Forty, 
1  M.  &  Selw.  706 ;  Atkinson  v.  Bayntun,  1  N.  G.  444,  1  Scott, 
404.{a) 

4.  There  has  been  no  proper  demand  of  the  money:  the  affidavit 
states  a  service  of  the  award,  rule  of  court,  and  allocatur,  and  a  demand 
of  the  money  upon  the  secretary  and  one  of  the  directors ;  whereas,  it 
should  have  been,  either  upon  the  official  manager,  or  upon  the  treasurer 
of  the  company,  the  person  who,  in  the  ^contemplation  of  the  r^ofso 
act,  has  the  custody  of  their  money.  The  135th  section  of  the  ^ 
companies  clauses  consolidation  act  applies  only  to  summonses,  notices, 
writs,  and  rules  of  court,  and  not  to  demand*  of  money,  which  appear 
to  be  omitted.  The  50th,  90th,  91st,  109th,  and  143d  sections  of  that 
statute  seem  to  show  that  the  treasurer  is  the  person  upon  whom  the 
demand  should  have  been  made.  [Wildb,  G.  J.  (addressing  CretMy). — 
Is  it  the  practice  of  the  court  to  proceed  by  way  of  attachment,  so  as 
to  preclude  the  discussion  of  that  which  may  amount  to  a  bond  fide 
defence,  or  by  rule  calling  upon  a  party  to  show  cause  why  he  should 
not  pay  the  money  ?] 

Creasy. — ^It  may  be  conceded  that  the  plaintifif  is  bound  to  show  that 
the  defendants  will  sustain  no  undue  prejudice  by  this  mode  of  pro- 
ceeding. But,  it  is  submitted  that  here  the  company  could  have  no 
defence,  if  the  plaintiff  were  to  proceed  to  enforce  the  award  by  action. 
[Maule,  J. — Might  they  not  set  up  the  vice-chancellor's  order?]  Clearly 
not.  The  defendants  cannot  be  prejudiced  by  this  rule  being  made  abso^ 
lute :  for,  suppose  an  attempt  were  made  to  take  any  of  their  effects 
in  execution  under  it,  the  question  would  then  arise,  whether  or  not 
they  had  become  vested  in  the  official  manager,  by  virtue  of  the  vice- 
chancellor's  order.  He  would  not  be  concluded  by  the  order  of  this 
court.  The  only  object  of  this  proceeding,  is,  to  enable  the  plaintiff  to 
proceed  against  shareholders ;  as  a  preliminary  to  which,  he  must  obtain 
judgment  and  execution  against  the  company :  Peart  v.  The  Universal 

(a)  But  see  Cooke  v.  Whorwood,  2  Wma.  Sannd.  8S7. 
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Salvage  Company,  6  M.  Gr.  &  S.  478  (E.  C.  L.  R.  vol.  60),  6  D.  4  L. 
822.  [Maule,  J. — In  truth,  you  wish  us  to  decide  a  difficult  question, 
upon  motion,  and  so  deprive  the  defendants  of  the  means  of  reviewing 
*9fin  ^^^  decision  by  a  writ  of  error.]  Undoubtedly,  that  would  ♦be 
-*  the  efifect  of  this  motion.  Very  grave  doubts  have  been  enter- 
tained, whether  the  joint-stock-companies-winding-up  act,  1848,  was 
ever  intended  to  apply  to  railway  companies :  and,  at  all  events,  the 
Lord  Chancellor  seems  to  have  had  no  difficulty  in  holding  the  33d 
section  of  the  12  &  18  Yict.  c.  108,  to  be  retrospective :  In  re  The 
North  of  England  Joint-stock  Banking  Company  (Sanderson's  case),  19 
.Law  Journ.  N.  S.  Chan.  122.  There,  a  motion,  by  way  of  appeal 
from  a  decision  of  a  master,  made  under  the  winding-up  act  of  1848, 
was  made  to  one  of  the  vice-chancellors,  and  decided  by  him  on  the  7th 
of  July.  A  notice  of  motion,  by  way  of  appeal  from  the  vice-chancel- 
lor's decision,  was  given  on  the  8th  of  August,  after  the  passing  of  the 
12  k  13  Vict.  c.  108.  The  motion  was  refused  by  the  Lord  Chancellor, 
on  the  ground  of  the  notice  of  motion  having  been  given  more  than 
three  weeks  after  the  decision  of  the  vice-chancellor  ;  and  that  the  33d 
section  (a)  of  the  last-mentioned  act,  limiting  the  time  within  \fhich 
notice  of  motion  for  a  re-hearing  must  be  given,  applies  to  orders  made 
under  the  winding-up  act  of  1848.  [Maulb,  J. — The  court  will  only 
aid  you  in  the  way  you  ask,  where  the  case  is  free  from  douht. 
[Cresswbll,  J. — ^You  must  show  that  the  company  is  liable  to  an 
execution.] 

WiLDB,  C.  J. — This  rule  asks  for  an  order,  upon  which  the  plaintiff 
may  proceed  to  judgment  and  execution  against  the  property  of  the 
company.  Now,  it  is  contrary  to  the  usual  practice  of  the  court,  to 
*9fi91  S^^^  ^  '''party  a  summary  remedy,  which  shall  have  the  effect  of 
^  shutting  out  a  discussion  upon  the  merits,  where  there  exists  a 
reasonable  and  well-founded  doubt.  I  think  this  is  not  a  case  in  which 
we  ought  to  make  the  order  prayed. 

Maulb,  J. — ^I  am  of  the  same  opinion.  We  might  do  great  injustice 
if  we  granted  this  rule,  and  can  do  but  little  in  refusing  it,  seeij^g  that 
the  plaintiff  has  still  his  remedy  by  action. 

The  rest  of  the  court  concurring. 

Rule  discharged,  without  costs. 

(a)  Which  enacts  **  that  no  notice  of  motion  for  a  re-hearing  before  the  Lord  ChanceUor  of 
Oreat  Britain  or  Ireland  reepeetively  of  any  order  of  the  Master -of  the  Rolls  in  Bngland  or 
Ireland,  or  of  any  of  the  Tice-ehaneellors  in  Bngland,  mder  the  sud  act  or  this  act,  shall  be 
giren  after  the  expiration  of  three  weeks  afler  the  order  oomplained  of  shaU  have  been  mads." 
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STEAD  V.  ANDERSON.    Jan.  81. 

A.,  a  prisoner  in  the  Qaeen's  prison,  In  execntion  for  the  costs  of  a  nonsait,  was,  by  an  order  of 
tbe  InsolTent  debtors'  court  made  he/ore  the  passing  of  the  11  A  12  Vict  c  7,  directed  to  file  a 
schedule  of  his  property,  debts,  Ae.,  pursuant  to  the  86th  section  of  the  1  A  2  Viet  e.  110. 
A/Ur  the  11  it  IS  Vict  e.  7,  came  into  operation,  the  keeper  of  the  prison,  pursuant  to  the 
directions  for  the  classification  of  prisoners  under  the  2d  section  of  that  act,  remoTcd  A.  to 
that  part  of  the  prison  appropriated  to  first-class  prisoners : — Held,  that  such  remoral  waa 
proper. 

SembU,  that,  where  a  prisoner  oomplalns  of  an  undue  exercise  of  authority  bj  the  gaoler,  his 
proper  course  is,  to  apply  to  the  court,  or  a  judge,  by  petition,  for  relief  under  the  32  G.  2,  e. 
28,  s.  11,  and  not  by  hah^aa  corput, 

Thb  plaintifif  being  in  custody  in  execution  at  the  suit  of  the  defend* 
ant,  for  costs,  and  the  defendant  having,  on  the  2l8t  of  December, 
1847,  obtained  a  vesting  order  under  the  statute  1  &  2  Vict.  c.  110,  is. 
36,  which  order  was,  on  the  23d,  served  upon  the  keeper  of  the  Queen's 
prison,  and  also  upon  the  plaintiff,  the  plaintiff  was,  on  the  4th  of  July, 
1848  (he  not  having  in  the  mean  time  filed  a  schedule,  in  obedience  to 
the  order),  removed  from  that  part  of  the  prison  in  which  he  had  before 
been  detained  as  a  prisoner  of  the  third  class,  and  placed  in  that  part 
which,  by  the  rules  framed  *by  the  secretary  of  state  for  the  regu-  r^^aco 
lation  and  classification  of  prisoners,  pursuant  to  the  statutes  5  ^ 
k  6  Vict.  sess.  2,  c.  22,  and  11  &  12  Vict.  c.  7,  is  devoted  to  first-class 
prisoners,  which  is  composed  of  the  three  following  descriptions  of  pri- 
soners, vis. :  <<  First,  debtors  adjudged  under  the  77th,  78th,  and  96th 
clauses  of  the  1  &  2  Vict.  c.  110,  as  not  entitled  to  the  benefit  of  the 
said  act,  and  to  be  discharged  at  some  future  period ;  secondly,  debtors 
refuting  or  neglecting  to  file  a  schedule  of  their  propertg^  when  ordered 
to  do  90  by  the  court  for  the  relief  of  insolvent  debtors,  under  the  provi- 
sions of  the  86th  section  of  the  1  &  2  Vict.  c.  110 ;  thirdly,  bankrupts, 
against  whom  a  warrant  may  be  issued  and  lodged  by  the  commissioners 
of  bankruptcy,  for  fraud,  or  contempt  of  court." 

Pashley,  in  Michaelmas  term  last,  moved  for  a  rule  calling  upon  the 
keeper  of  the  Queen's  prison  to  show  cause  why  an  attachment  should 
not  issue  against  him  for  the  alleged  improper  detention  of  the  plaintiff. 
The  statute  (11  k  12  Vict.  c.  7,  s.  2)  under  which  the  regulation  as  to 
first-class  prisoners  is  made,  received  the  Royal  assent  on  the  28th  of 
March,  1848,  which  was  after  the  making  of  the  vesting  order.  Now, 
by  an  invincible  rule  of  construction  of  penal  statutes,  the  words 
<«when  ordered,"  must  be  limited  to  an  order  made  after  the  passing 
of  the  act.  Thus,  Lord  Gokb,  in  his  Commentary  on  the  statute  of 
Gloucester,  c.  3,  that,  <<  if  a  man  aliene  a  tenement  that  he  holdeth  by 
the  law  of  England,(a)  his  son  shall  not  be  barred  by  the  deed  of  his 
father  (from  whom  no  heritage  to  him  descended)  to  demand  and  reca 

(a)  «.  «.  as  tenant  by  the  eurteqr- 
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ver  by  writ  of  mortdauncestor,  of  the  seisin  of  his  mother,  although 
the  deed  of  his  father  doth  mention  that  he  and  his  heirs  be  boand  to 

*9fiJ.1  ^*''^"^i^^y/*  B*ys  K^)  "  ^^^®  extendeth  to  alienations  made  after 
-"  the  ^statute,  and  not  before  ;  for,  it  is  a  rule  and  law  of  parlia- 
ment, that  regularly  nova  constitiUio  futuris  formam  tmponere  debet^  non 
prceteritis,''  In  Ashburnham  v.  Bradshaw,  2  Atkyns,  36,  there  was  a 
devise  to  charitable  uses  under  a  will  in  1734 ;  the  testator  lived  till 
July,  1736,  a  month  after  the  new  statute  of  mortmain  took  place,  and 
then  died  without  revoking  his  will :  it  was  referred  by  the  Court  of 
Chancery  to  the  judges  for  their  opinion,  whether  this  was  a  good  dis- 
position to  charitable  uses ;  and  all  of  them  certified  that  the  devise  tc 
these  uses  was  good  in  law,  notwithstanding  the  act.  So,  in  Moon  v. 
Durden,  2  Exch.  22,t  it  was  held  by  the  Court  of  Exchequer  {dmen- 
tiente  Platt,  B.),  that  the  18th  section  of  the  8  &  9  Vict.  c.  109, 
which  enacts  that  «<  all  contracts  and  agreements  by  way  of  gaming  or 
wagering,  shall  be  null  and  void,  and  that  no  suit  shall  be  brought  or 
maintained  in  any  court  of  law  or  equity  for  recovering  any  sum  of 
money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or  which 
shall  have  been  deposited  in  the  hands  of  any  person  to  abide  the  event 
upon  which  any  wager  shall  have  been  made,"  had  not  a  retrospective 
operation,  so  as  to  defeat  an  action  for  a  wager,  commenced  before  the 
statute  passed.  In  Henderson  v.  Sherborne,  2  M.  &  W.  236,  239,t 
Lord  Abingeb  says :  <<  The  principle  adopted  by  Lord  TENTERDEN,(i) 
that  a  penal  law  ought  to  be  construed  strictly,  is  not  only  a  sound  one, 
but  the  only  one  consistent  with  our  free  institutions.  The  interpreta- 
tion of  statutes  has  always,  in  modern  times,  been  highly  favourable  to 
the  personal  liberty  of  the  subject,  and  I  hope  will  always  remain  so." 
[Maule,  J. — There  is  no  doubt  that,  in  this  country,  the  liberty  of  the 
subject  is  very  much  regarded  and  talked  about,  and  that  all  statutes 
^natzn  ^^^  to  ">©  80  coustrued  as  to  favour  it,  *rather  than  otherwise.] 
■^  As  to  the  remedy, — Hawkins,  in  treating  of  attachment,  says  :{c) 
«  There  being  scarce  anything  of  this  kind  to  be  met  with  in  the  books, 
I  shall  only  observe,  that  it  seems  clear,  from  the  general  reason  of  the 
law,  which  gives  all  courts  of  record  a  kind  of  discretionary  power  in 
the  government  of  their  own  ofiicers,  that  any  such  court  may  proceed 
in  such  manner  against  any  such  officer,  not  only  for  refusing  to  execute 
its  commands,  or  for  executing  them  irregularly ,  remi99ly^  or  oppremvely^ 
but  also  for  all  kinds  of  oppression  or  injustice  done  by  tJunn  in  the  exe- 
cution of  their  offices^  or  by  colour  of  them."  In  12  Co.  127,  cited  in 
Com.  Dig.  Imprisonment  (I),  is  an  instance  of  an  indictment  against  a 
gaoler — «  quod  vhi  quidem  Robertus  de  Bayons  de  Tunelby  captusfuiXy 
et  in  prisond  Castri  London*  detentus  pro  quodam  debito  statuti  merca^ 

(a)  2  Inst  292. 

(6)  In  Proctor  «.  Mainwarlng,  3  B.  A  Aid.  145  (E.  C.  L.  R.  vol.  5). 

(e)  Hawk.  P.  C,  Book  2,  {  IS. 
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font  in  eustodid  Thomce  Botelier^  eranstahularii  Caatri  de  London\  ubi 
ipte  Thomas  le  Botelier  poauit  tpsum  Rohertum  in  profunda  gaolOj  inter 
knone$y  et  vili  prisondj  contra  formam  statuti^  ^c,  viz,  de  1  Ed.  3,  et  in 
eodem  profunda  detinuit  quousque  idem  RabertuM  feeit  finem  cum  eo  de 
40i.,  quo$  ei  solvit^  et  hoc  per  ezactianem/'  And  in  Co.  Litt.  260  a,  it 
is  said,  that  <<  a  man  in  prison  by  process  of  law,  ought  to  be  kept  in 
lalvd  et  arctd  cuHadid^  and,  by  the  law,  ought  not  to  go  out,  though  it 
be  with  a  keeper,  and  with  the  leave  and  sufferance  of  the  gaoler :  but 
ret  imprisonment  must  be  custodiaj  et  nan  poena  ;  for,  career  ad  homines 
ciutodiendoSy  nan  ad  puniendoSj  dari  debeL'\a) 

Wilde,  C.  J.— *There  was  a  case  in  this  court,  of  Osborne  v.  Angle, 
2  Scott,  500,  where  this  matter  was  discussed.  *By  a  rule  of  r^o/./. 
Hilary  term,  3  G.  2,  the  warden  of  the  Fleet  Prison  was  directed  ^ 
to  provide  a  confined  room  or  dungeon  for  the  confinement  of  persons 
endeavouring  to  make  their  escape,  or  guilty  of  any  other  misdemeanor, 
— i^tbat  the  general  quietness  and  liberty  of  the  rest  of  their  fellow- 
prisoners  may  not  be  restrained  or  suffer  thereby.''  A  warrant  from 
the  Lord  Mayor,  for  the  apprehension,  on  a  charge  of  forgery,  of  a 
prisoner  in  execution  in  the  Fleet,  being  lodged  at  the  door  of  the 
prison,  the  warden  caused  the  party  to  be  placed  in  the  strong-room. 
A  mle  having  been  obtained,  calling  upon  the  warden  to  show  cause 
«(why  the  defendant  should  not  be  restored  to  the  proper  and  ordinary 
custody  of  the  prison,"  I  showed  cause;  and,  there  being  a  good 
answer  upon  the  merits,  no  discussion  took  place  as  to  the  form  of  the 
application.  There  may  be  some  difficulty  in  granting  a  rule  for  an 
attachment  in  this  case :  but,  still,  the  prisoner  has  a  right  to  have  the 
legality  of  his  custody  considered.  If  you  think  you  can  maintain  a 
rule  in  the  form  adopted  in  Osborne  t^.  Angle,  probably  it  may  be 
granted. 

Mauls,  J. — In  Tidd*s  Practice,  9th  edit.  p.  232,  I  find  a  statute  set 
out  irhich  seems  to  provide  for  a  case  of  this  sort, — the  32  G.  2,  c.  28, 
—the  11th  section  of  which,  «for  the  more  speedy  punishing  gaolers, 
bailiffs,  and  others  employed  in  the  execution  of  process,  for  extortion, 
or  other  abuses  in  their  respective  offices  and  places,"  enacts,  <«that, 
upon  the  petition^  in  term  time,  of  any  prisoner  or  person  being,  or 
having  been,  under  arrest  or  in  custody,  complaining  of  any  exaction 
or  extortion  by  any  gaoler,  bailiff,  or  other  officer  or  person  in,  or 
employed  in  the  keeping  or  taking  care  of,  any  gaol  or  prison,  or  other 
place,  where  any  such  prisoner  or  person  under,  *or  having  been  r^nn^^ 
under,  arrest,  or  in  custody,  by  any  process  or  action,  is  or  shall  ^ 
have  been  carried,  or  in  respect  of  the  arresting  or  apprehending  any 
person  or  persons,  by  virtue  of  any  process,  action,  or  warrant,  or  of 
any  other  abuse  whatsoever  committed  or  done  in  their  respective  offices 

(a)  The  eue  of  the  Canadian  prUonen,  Leonard  Watmn  and  othen,  9  Ad.  A  E.  731  (E.  C.  L. 

^  ToL  36),  waa  alao  referred  to.   . 
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or  places,  unto  any  of  His  Majesty's  courts  of  record  at  Westminster, 
from  whence  the  process  issned  bj  which  any  person  who  shall  so  peti- 
tion, was  arrested,  or  under  whose  power  or  jurisdiction  any  such  gaol, 
prison,  or  place,  is,  or,  in  vacation  time,  to  any  jadge  of  any  such 
courts  at  Westminster  from  whence  any  such  process  so  issued ;  or  to 
the  judges  of  assize,  or  justices  of  great  sessions,  in  their  respective 
circuits ;  or  to  the  judge  or  judges  of  any  other  court  of  record  where 
any  prisoner  or  person  being,  or  having  been,  under  arrest  or  in  cus- 
tody, was  arrested  or  in  custody  by  process  issued  out  of,  or  action 
entered  in,  any  such  other  court  of  record  within  that  part  of  Oreat 
Britain  called  England ;  every  such  court,  judge  of  assize,  and  justices 
of  great  sessions,  and  judge  and  judges  of  all  inferior  courts  of  record, 
are  hereby  authorized  and  required  respectively,  within  their  several 
jurisdictions,  to  hear  and  determine  the  same  in  a  summary  way,  and 
to  make  such  order  thereupon  for  redressing  the  abuses  which  shall,  by 
any  such  petition,  be  complained  of,  and  for  punishing  such  officer  or 
person  complained  against,  and  for  making  reparation  to  the  party  or 
parties  injured,  as  they  shall  think  just,  together  with  the  full  costs  of 
every  such  complaint ;  and  all  orders  and  determinations  which  shall 
be  thereupon  made  by  any  of  the  said  courts,  or  any  of  the  said  judges, 
justices  of  assize,  justices  of  great  sessions,  judge  or  judges  of  any  such 
inferior  court  as  aforesaid,  respectively,  in  such  summary  way  as  is 
herein  prescribed,  shall  have  the  same  effect,  force,  and  virtue,  and 
♦ORRi  obedience  thereunto  may  be  enforced  by  the  respective  *courts, 
judges,  justices  of  assize,  justices  of  sessions,  judge  or  judges  of 
any  such  inferior  court,  by  attachment,  or  in  any  other  manner,  as 
other  orders  of  the  said  respective  courts,  judges,  justices  of  assize  and 
great  sessions,  judge  or  judges  of  inferior  courts  of  record,  may  be 
enforced."  If  that  statute  is  still  in  force,  the  proper  way  of  obtaining 
redress  would  seem  to  be  by  petition.(a) 

Pashley  intimated  his  intention  to  proceed  in  the  way  suggested; 
and  accordingly,  on  the  26th  of  November,  he  read  a  note  of  a  case 
with  which  he  had  been  furnished  by  Mr.  Robinson,  of  the  Crown  Office : 
— <(In  the  matter  of  Henry  Gompertz,  Easter  term,  1837.  Prosecu- 
tor had  obtained  several  attachments  against  the  defendant  for  not 
answering  a  bill  in  the  Exchequer,  &c.,  &c. ;  and  application  was  made 
to  the  Court  of  Qaeen*s  Bench  for  a  rule  calling  on  the  marshal  of  the 
prison  to  confine  the  defendant  (who  had  the  liberty  of  the  rules)  within 
the  walls.  The  defendant  showed  for  cause  that  the  marshal  had  the 
discretion  of  giving  the  defendant  the  rules,  or  refusing  them;  and 

(a)  See  Torke  v.  CHapman,  10  Ad.  A  E.  207  (E.  C.  L.  R.  toI.  87),  2  P.  A  D.  493;  it  was 
Bought  to  reatrain  a  prisoner  from  bringing  an  action  of  assaolt  and  false  imprisonment  against 
the  marshal  of  the  Queen's  Bench  Prison,  on  the  ground  that  he  ooght  to  hare  proceeded,  by 
petition,  nnder  the  aboye  statute :  but  the  eoort  held  that  the  itatate  merely  gave  a  eamalati^# 
remedj,  and  did  not  take  awaj  the  common  law  right  to  proceed  by  action. 

See  Ex  paite  William  Cobbetty  6  M.  Gr.  A  S.  418  (E.  C.  L.  R.  toL  67). 
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that  the  certificates  of  the  defendant's  medical  men,  as  to  his  ill  health, 
justified  the  marshal  in  allowing  him  to  remain  in  the  rules.  But,  per 
curiam.  <  There  is  a  manifest  distinction  between  cases  of  debt,  and 
criminal  cases  and  cases  for  not  answering.  An  attachment  is  a  crimi- 
nal proceeding:  in  such  case,  this  eaurty  and  not  the  marshalj  must 
exercise  their  discretion  on  the  special  ^circumstances  of  the  case.*  r4cOf^Q 
And  the  rule  was  made  absolute,  to  confine  the  defendant  within  *- 
the  walls.*' 

At  the  same  time,  he  presented  the  following  petition : — 

« In  the  Common  Pleas. 

r  David  Stead,  Plaintiff, 

Between }        and 

[  George  Anderson,  Defendant. 

«  To  the  Right  Honourable  Sir  Thomas  Wildb,  knight,  lord  chief 
jastice,  and  the  Honourable  the  justices  of  Her  Majesty's  Court  of  Com- 
mon Pleas  at  Westminster. 

<<  The  humble  petition  of  David  Stead,  the  above-named 
plaintiff, 
"Showeth — That,  judgment  having  been  given  for  the  defendant  in  this 
action,  the  said  defendant,  on  or  about  the  5th  of  October,  1847,  caused 
a  writ  of  ca.  sa.  to  be  sued  out  in  this  action,  and  directed  to  the  sheriff 
of  Middlesex,  against  your  petitioner,  for  377Z.,  the  defendant's  costs 
in  this  action,  and  interest  thereon ;  and  that  your  petitioner  was  arrested 
by  the  said  sheriff  on  the  said  writ,  on  the  9th  of  November  in  that 
year,  and  was,  at  his  own  instance,  on  the  25th  of  that  month,  delivered 
orer  by  the  said  sheriff,  on  habeas  corpus  cum  causd,  and  committed  to 
the  Queen's  prison,  and  there,  then,  and  up  to  the  time  hereafter  men- 
tioned, was  duly  lodged  as  a  prisoner  of  the  class  called  Class  3,  under 
the  5  &  6  Vict.  sess.  2,  c.  22. 

"  That,  on  the  4th  of  July,  1848,  the  said  keeper  removed  your  peti- 
tioner from  out  of  the  said  division  of  the  said  Queen's  prison,  duly 
appropriated  for  the  said  third  class,  into  the  division  appropriated  for 
the  first  class,  and  has  ever  since  detained  him  there,  although  your 
petitioner  continued  without  any  other  cause  of  detention  than  the  said 
commitment  in  execution  ;  but  the  said  keeper  alleged,  and  alleges,  that, 
the  said  ^defendant  in  this  action  having,  on  the  23d  of  Decern-  rn^cynr^ 
ber,  1847,  lodged  at  the  prison  a  vesting  order  of  your  peti-  ^ 
tioner's  estate,  with  a  certain  endorsement  thereon,  limiting  a  time  for 
filing  a  schedule,  and  sued  out  of  the  court  for  relief  of  insolvent 
debtors  by  the  said  defendant,  and  your  petitioner  not  having  filed  a 
schedule  according  to  the  said  endorsement,  your  petitioner  was  and  i 
a  prisoner  of  the  first  class,  from  and  after  the  passing  of  the  11  &  12 
Vict.  c.  7,  intituled  <  An  act  to  amend  an  act  consolidating  the  Queen's 
Bench,  Fleet,  and  Marshalsea  prisons,  and  for  regulating  the  Queen's 
prison :' 
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«  That,  bj  the  said  last-mentioned  act,  the  said  first  class  of  prisoners 
is  composed  of  the  three  descriptions  of  persons  following,  that  is  to 
say, — First,  debtors  adjudged,  nnder  the  77th,  78th,  and  96th  clauses 
of  the  1  &  2  Vict.  c.  110,  as  not  entitled  to  the  benefit  of  the  said  act, 
and  to  be  discharged  at  some  future  period, — Secondly,  debtors  refusing 
or  neglecting  to  file  a  schedule  of  their  property,  when  ordered  to  do 
so  by  the  court  for  relief  of  insolvent  debtors,  under  the  provisions 
of  the  36th  section  of  the  1  &  2  Vict.  c.  110, — Thirdly,  bankrupts 
against  whom  a  warrant  may  be  issued  and  lodged  by  the  commissioners 
of  bankruptcy,  for  fraud,  or  contempt  of  court : 

(( That  such  removal  was  against  your  petitioner's  consent,  and  on 
threats  by  the  keeper,  or  his  officers,  of  force,  in  case  your  petitioner 
refused  to  remove ;  and  your  petitioner  solemnly  protested  against  such 
removal,  and  has  continued  to  remonstrate  with  him  against  such  deten- 
tion as  a  prisoner  of  the  said  first  class,  and  frequently  required  the 
said  keeper  to  allow  him  to  remain  or  be  in  the  said  division  for  Glass 
3,  being  the  general  prison  to  which  prisoners  are  committed  on 
habeas  corptis;  and,  particularly,  your  petitioner,  on  the  26th  of  Sep- 
tember, 1848,  applied  to  the  said  keeper,  or  his  proper  officer  in  attend- 
j^p--^  ance,  and  in  his  place,  by  notice  *in  writing,  whereby  your 
-^  petitioner  demanded  of  him,  within  the  space  of  six  hours  after 
making  that  demand,  a  true  copy  of  the  warrant  or  warrants  of  your 
petitioner's  commitment  and  detainer  in  the  criminal  side  and  separate 
division  of  the  Queen's  prison  appointed  for  prisoners  of  the  first  class, 
being  prisoners  confined  for  other  causes  than  for  debt ;  and  that  the 
clerk  of  the  papers  of  the  said  Queen's  prison  sent  your  petitioner  an 
answer  in  writing,  to  the  said  demand,  as  follows: — <The  Queen's  pri- 
son is  not  a  criminal  prison,  and  David  Stead  is  not  confined  or  impri- 
soned therein  for  a  criminal,  or  supposed  criminal  offence.  David  Stead 
is  confined  or  imprisoned  for  debt,  and  can  have  a  copy  of  the  causes  of 
his  detainer,  by  paying  the  authorized  fee  of  8«.  6d.* 

«  That  the  said  keeper  has  not  in  fact  any  warrant  whatever  for  such 
removal  and  detention  of  your  petitioner  as  a  prisoner  of  the  said  first 
class,  but  acts  on  his  own  surmise  of  the  law  and  fact  that  your 
petitioner  was  so  ordered  as  described  in  the  last-mentioned  act  of  par- 
liament ;  and  your  petitioner  believes  that  such  surmise  is  only  founded 
on  his,  the  keeper's,  own  reading  and  considering  a  duplicate  copy  left 
with  him  of  the  said  vesting  order  and  endorsement ;  and  with  respect 
to  the  law  and  fact  of  your  petitioner's  so  refusing  or  neglecting,  he 
admits  that  he  has  no  warrant  whatever  thereof,  but  requires  your 
petitioner  to  produce  to  him  a  certificate  from  the  said  court  that  he 
has  filed  a  schedule : 

^  That  the  aforesaid  division  appropriated  to  the  said  third  class,  being 
the  general  prison  aforesaid,  is  a  large  and  comparatively  well-accom- 
modated place  and  habitation,  and  comprises  the  far  greater  part  of  the 
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original  prison,  from  which  the  division  of  the  said  first  class,  and  a 
division  for  confinement  of  persons  under  sentence  of  criminal  courts, 
are  sirull  wards ;  and  the  ^persons  confined  in  the  said  first  class  rn^nn^} 
are  in  fact  efiectuallj  cut  ofi*  from  communication  with  the  per-  *- 
sons  in  Class  8 ;  and  that  iron  bars  are  affixed  to  the  windows  of  the 
Class  1 ;  and  the  only  place  for  air  and  exercise  of  the  said  class,  is, 
a  narrow  dark  court-yard,  of  about  one-tenth  the  area  of  the  space 
enjoyed  by  Class  8 ;  and  that  your  petitioner  has  suffered  greatly  in 
his  health  by  such  further  confinement  in  such  narrow  prison  of  punish- 
ment, and  he  feels  that  his  constitution,  which  was  before  very  excellent, 
cannot  long  hold  out  in  such  confinement. 

<«  Your  petitioner,  therefore,  humbly  prays  your  lordships  to  hear  and 
determine  the  same  petition  in  a  summary  way,  and  to  make  an  order 
thereupon  for  redressing  the  abuses  by  such  petition  complained  of,  and 
for  miJcing  reparation  to  your  petitioner,  as  your  lordships  shall  think 
just,  together  with  the  full  costs  of  such  complaint.  And  your  petitioner 
will  ever  pray,  &c.  (Signed)        ««  David  Stead." 

This  petition  was  accompanied  by  the  following  affidavit  of  the 
prisoner  :— 

<(  David  Stead,  a  prisoner  in  the  divbion  appropriated  for  prisoners 
of  the  first  class  in  the  Queen's  prison,  the  above-named  plaintiff,  maketh 
oath  and  saith,  that  the  name  <  David  Stead'  to  the  petition  hereto 
annexed,  is  in  the  proper  handwriting  of  this  deponent ;  that  all  the 
allegations  of  this  deponent  as  such  petitioner  in  the  said  petition,  are 
true ;  that  the  paper  writing  hereto  annexed,  marked  A.,(a)  is  a  true 
copy  of  his  copy  of  ^causes  furnished  to  him  on  the  25th  of  r^^'jo 
November  last,  since  which  no  alteration  has  taken  place  in  his  ^ 
causes  of  detention ;  that  the  printed  book  of  regulations  of  the  said 
Queen's  prison,  and  purporting  to  be  approved  and  signed  by  Sir  George 
Grey  on  the  17th  of  June,  1848,  and  to  bear  thereon  the  seal  of  the 
said  Queen's  prison,  now  shown  to  this  deponent,  marked  B.,  is  a  true 
copy  of  the  regulations  in  force  on  the  4th  of  July,  1848 ;  and  this 
deponent  verily  believes  the  same  is  a  true  copy  of  the  regulations  made 
bj  the  said  Sir  George  Grey,  as  secretary  of  state,  under  the  acts  of 
parliament  in  that  case  made  and  provided,  <  for  regulating  the  Queen's 
prison,'  and  the  same  regulations  have  remained,  and  remain,  in  force 
there,  and  no  other  regulations  have  been  made,  or  are  in  force  there, 
from  or  since  the  said  4th  of  July,  to  the  best  of  the  knowledge  and 
belief  of  this  deponent." 

On  the  same  day, 

(a)  Th«  copy  of  CftUMs  stated  thai  the  defendant  had  been  committed  in  execution  npon  a 
hobeat  eorpu*  on  the  25th  of  NoTcmber,  1847,  the  return  to  which  stated  that  he  had  been  taken 
Boder  a  en.  m.  on  the  9th  of  that  month,  at  the  suit  of  Anderson  "  for  877^  costs  and  charges  in 
the  said  soit  mentioned;"  and  that  "on  the  23d  of  December,  1847,  an  order  of  the  court  for 
relief  of  insolrent  debtors  was  left  with  the  keeper,  made  npon  the  petition  of  Anderson,  yestinip 
ths  real  and  personal  estate  of  the  plaintiff,  in  the  provisional  assignee  for  the  dme  being,  Ac" 
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Pashley  moved  that  the  plaintiff  might  be  discharged  out  of  cnstodj, 
under  the  48  G.  8,  c.  123,  which  enacts  that  all  persons  in  execution 
upon  any  judgment  obtained  in  any  €Ourt,  &c.,  for  any  debt  or  damages 
not  exceeding  202.^  exclusive  of  the  costs  recovered  by  such  judgment, 
and  who  shall  have  lain  in  prison  thereupon  for  the  space  of  twelve  suc- 
cessive calendar  months  next  before  the  time  of  their  application  to  be 
discharged,  may,  upon  application  for  that  purpose,  in  the  manner 
therein  mentioned,  be  forthwith  discharged  out  of  custody  as  to  such 
execution,  by  the  rule  or  order  of  such  court.  Although  that  statute, 
in  termSj  applies  to  defendants  only,  yet,  being  remedial,  it  has  been 
«074.i  ^^^^'  *^°  Roylance  v.  Howling,  3  M.  &  Selw.  282,  to  apply  to  a 
-*  plaintiff  in  execution  for  costs  of  a  nonsuit :  and,  though  some 
doubt  seems  to  have  been  thrown  upon  that  case  in  Tinmouth  v.  Taylor, 
10  B.  k  C.  114  (E.  C.  L.  R.  vol.  21),  6  M.  &  R.  44  (E.  C.  L.  R.  vol. 
17),  yet  it  was  acted  upon  in  a  later  case  of  Bradley  v.  Webb,  7  Dowl. 
P.  C.  588.  The  damages  in  the  action  in  which  these  costs  were  in- 
curred, could  only  have  been  40«. 

Maulb,  J. — The  cases  all  treat  the  costs  as  a  judgment-debt.  The 
plaintiff  here  cannot,  in  any  sense,  be  said  to  be  in  execution  upon  a 
judgment  for  a  debt  not  exceeding  20/. 

The  rest  of  the  court  concurring.  This  rule  was  refused. 

W.  H.  Watson  and  Unthank  were  now  heard  on  behalf  of  the  keeper 
of  the  Queen's  prison,  in  opposition  to  the  plaintiff's  petition. — The 
17th  section  of  the  5  &  6  Vict.  c.  22,  enacted  that  prisoners  in  the 
Queen's  Prison  should  be  classed  thus, — <<  1.  Debtors  remanded  by  the 
commissioners  of  the  court  for  the  relief  of  insolvent  debtors,  on  the 
ground  of  fraud,  or  for  refusing  to  file  a  schedule  of  their  property ; 
2.  Debtors  who  do  not  maintain  themselves,  and  are  not  included  in 
the  first  class ;  8.  Debtors  who  do  maintain  themselves,  and  are  not 
included  in  the  first  class ;  4.  Prisoners  committed  for  libel ;  5.  Pri- 
soners committed  for  assault ;  6.  Prisoners  committed  by  courts-mar- 
tial;  7.  Prisoners  not  included  in  one  of  the  foregoing  classes. 
j\jid  that  it  shall  be  lawful  for  the  secretary  of  state  to  make  separate 
rules  for  each  class  of  prisoners ;  and  that,  as  far  as  the  construction 
of  the  prison  will  allow  thereof,  the  prisoners  of  each  class  shall  be 
^^-.^  ^separated  from  each  other,  and  especially  the  debtors  from  the 
-*  prisoners  confined  for  other  causes  than  for  debt."  The  11  &  12 
Vict.  c.  7,  8.  1,  recites  that  part  of  the  17th  section  of  the  former  act 
which  relates  to  first  class  prisoners,  and  that  <<  doubts  have  arisen  as 
to  the  construction  and  application  of  so  much  of  the  above-recited  act 
as  sets  forth  the  description  of  such  debtors  as  shall  be  comprised  in 
the  first  class,"  and  repeals  that  provision :  and  the  2d  section  enacts 
<<  that,  from  and  after  the  passing  of  that  act,  the  first  class  of  prisoners 
in  the  Queen's  prison  shall  be  composed  of  the  three  following  descrip- 
tions of  persons,  viz.,  First,  debtors  adjudged,  under  the  77th,  78th, 
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and  96th  clauses  of  the  1  &;  2  Yict.  c.  110,  as  not  entitled  to  the  benefit 
of  the  said  act,  and  to  be  discharged  at  some  future  period :  Secondly, 
debtors  refuiing  or  neglecting  to  file  a  schedule  of  their  property ^  when 
mkred  to  do  so  by  the  court  for  the  relief  of  insolvent  debtors^  under 
the  provisions  of  the  86th  section  of  the  1  &  2  Vict.  c.  110 :  Thirdly, 
bankrupts  against  whom  a  warrant  may  be  issued  and  lodged  by  the 
commissioners  of  bankruptcy,  for  fraud  or  contempt  of  court."  The 
resting  order  in  this  case,  which  was  obtained  upon  the  petition  of  An- 
derson, was  lodged  on  the  28d  of  December,  1847.  The  11  &  12  Vict. 
c.  7,  passed  on  the  28th  of  March  in  the  following  year.  It  will  be 
contended  on  the  other  side,  that  the  11  &  12  Vict.  c.  7  is  not  retro- 
spective, and  therefore  does  not  apply  to  the  plaintiC  That  statute, 
however,  merely  describes  a  class  of  prisoners,  to  one  of  which  the 
plaintiff  belongs,  as  a  « debtor  refusing  or  neglecting  to  file  a  schedule 
of  his  property,  when  ordered  to  do  so  by  the  court  for  the  relief  of 
insolvent  debtors."  The  refusal  and  neglect  is  a  continuing  contempt 
of  court  from  the  time  of  the  making  of  the  order,  thenceforward. 
[Maulb,  J. — Can  a  man  be  imprisoned  for  refusing  or  neglecting  to 
file  a  schedule,  unless  he  has  *been  brought  up,  and  committed  r^nnf* 
by  the  court  for  not  doing  so  ?]  There  is  no  clause  in  the  act  ^ 
authorizing  the  commissioners  to  have  the  prisoner  brought  up,  or  to 
commit  him,  for  such  refusal  or  neglect.  By  the  69th  section,  it  is 
provided  that  the  prisoner  shall,  within  fourteen  days  next  after  the 
making  of  the  vesting  order,  or  next  after  notice  in  writing  of  such 
order  having  been  made  shall  have  been  given  to  him,  in  case  such 
order  shall  not  have  been  made  on  his  own  petition,  or  within  such 
further  time  as  the  court  shall  think  reasonable,  deliver  in  to  the  court 
a  schedule  of  his  debts,  property,  &c. :  and,  by  the  70th  section,  the 
court  is  empowered  to  appoint  a  time  and  place  for  bringing  up  the 
prisoner,  after  his  schedule  has  been  filed.  [Cresswell,  J. — The  court 
has  no  power  to  compel  him  to  file  a  schedule,  if  he  chooses  to  take  the 
consequences  of  his  default.]    None.(a)    [Wilde,  C.  J. — How  does 

(a)  Iq  CooWs  Pnfltloo  of  the  InsolTant  Conrt,  2d  edit,  p.  28,  it  is  said :  "  There  is  no  specific 
peialtj,  beyond  commitment  to  close  enstody  in  the  county  gaol,  for  contempt  nndor  the  6Cth 
ieetioDyt  denonneed  as  attaching  to  a  prisoner's  neglect  or  refusal  to  obey  this  order  of  the 
eeorty  requiring  him  to  file  a  schedule ;  bnt  the  prorisional  assignee  is  empowered  at  once  to 
take  possession  of  the  debtor's  property  of  every  natore  and  description.  It  wns,  perhaps  wisely 
Ukd  considerately,  thought  by  the  legislature,  that  close  imprisonment,  with  forfeiture  of  aU  pro- 
peiiji  was  punishment  enough  for  this  offence." 

X  The  6dth  section  of  the  1  A  2  Viet  c  110,  enacts,  "  that,  in  case  any  assignee  or  other  ptruom 
shall  disobey  any  rule  or  order  of  the  said  court,  duly  made  by  the  said  court  for  enforcing  the 
purposes  and  provisions  of  this  act,  or  mode  and  entered  into  by  the  consent  of  such  assignee  or 
ether  person  for  carrying  into  effect  the  purposes  and  prorisions  of  this  act,  it  shall  and  may  be 
lawfol  for  the  said  court  to  order  the  person  so  offending  to  be  arrested  and  committed,  as  for  a 
contempt  of  the  said  court,  to  the  prison  of  the  Queen's  Bench,  or  to  the  common  gaol  of  any 
eountj,  city,  or  place  where  he  or  she  shall  be,  or  where  he  or  she  shall  usually  reside,  there  to 
remain  witibeut  baU  or  mainprise  until  such  person  shall  have  fblfilled  the  duty  required  by  the 
■aid  recitsd  acts  or  this  act,  or  until  the  said  court  shaU  malce  order  to  the  contrary." 
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n^MPt-i  the  gaoler  know  whether  the  party  has  been  *guilty  of  neglect 
""  ■*  or  not  ?]  He  derives  his  information  from  the  court. 
Pashlet/^  in  support  of  the  petition. — The  11  k  12  Vict.  c.  7,  repeals 
the  5  &  6  Vict.  c.  22,  s.  17,  so  far  as  it  relates  to  first  class  prisoners; 
and  the  2d  section  of  the  repealing  act  can  only  apply  to  future  offend- 
ers,— "when  ordered  so  to  do"  clearly  cannot  mean  "who  may  hereto- 
fore have  been  ordered  so  to  do,"  which  is  the  construction  contended 
for  on  the  other  side.  The  insolvent  could  not  be  said  to  be  in  defanlt, 
or,  at  all  events,  the  keeper  of  the  prison  could  not  know  the  fact,  unless 
he  had  been  brought  up  before  the  insolvent  court  and  committed  for  not 
doing  what  that  court  clearly  had  the  power  to  order  him  to  do.  [Maule, 
J. — ^You  say  that  the  new  act  will  not  apply  where  the  order  is  made 
before,  and  the  default  or  disobedience  takes  place  after,  its  passing?] 
Yes.  [In  further  support  of  his  argument,  Piuhley  referred  to  the 
authorities  before  cited,  viz.  2  Inst.  292,  Ashbumham  v.  Bradshaw,  and 
Moon  V.  Dunden ;  and  particularly  to  the  judgment  of  Rolfe,  B.,  in  the 
last-mentioned  case.] 

Wilde,  C.  J. — This  case  appears  to  me  to  be  free  from  difficulty;  and 
the  construction  to  be  put  upon  the  statutes  referred  to,  seems  to  me  to 
be  plain  and  obvious.  By  the  86th  section  of  the  1  &  2  Vict.  c.  110,  it 
is  provided,  that,  if  any  prisoner  who  shall  have  been  committed  to  any 
prison  or  gaol,  and  charged  in  execution  for  any  debt,  damages,  or  costif*, 
&c.,  shall  not,  within  twenty-one  days,  make  satisfaction  to  the  creditor 
at  whose  suit  he  shall  have  been  so  committed  or  charged  in  execution, 
— ^it  shall  be  lawful  for  the  creditor  to  apply,  by  petition,  to  the  court  for 
an  order  vesting  the  estate  and  effects  of  such  prisoner  in  the  provisional 
*2781  ^^^S^^^  y  ^^^  ^^®  party  or  parties  ^presenting  snch  petition,  shall 
-^  thereby  state  that  he  or  they  is  or  are  desirous  that  such  prisoner 
shall  be  ordered  to  file  a  schedule  of  his  property  according  to  the  pro- 
visions of  this  act,  and  should  thereupon  be  brought  up  before  the  said 
court,  to  be  dealt  with  according  to  the  provisions  of  the  act ;  and  the 
said  court  shall  and  may  require  such  prisoner  to  file  his  schedule,  and 
shall  and  may  cause  such  prisoner  to  be  brought  up  to  be  dealt  with 
according  to  the  act,  and  all  things  to  be  done  thereupon,  or  preparatory 
thereto,  as  in  other  cases  according  to  the  act.  Section  37  vests  the 
prisoner's  estate  and  effects  in  the  provisional  assignee,  immediately  upon 
the  filing  of  such  petition,  and  the  evidence  in  support  thereof.  The 
69th  section  enacts,  that  every  prisoner  whose  estate  shall,  by  an  order 
to  be  made  under  the  act,  be  vested  in  the  provisional  assignee  of  the  said 
court  for  the  relief  of  insolvent  debtors  (whether  upon  his  own  petition, 
or  on  the  petition  of  any  such  creditor  as  aforesaid),  shall,  within  four- 
teen days  next  after  such  order  shall  have  been  made,  or  next  after 
notice  in  writing  of  such  order  having  been  made  shall  have  been  given 
to  him,  in  case  such  order  shall  not  have  been  made  on  his  own  petition, 
or  within  such  further  time  as  the  said  court  shall  think  reasonable,  deli- 
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rer  ia  to  the  said  court  a  schedule  of  his  debts,  property,  &c.  The  70th 
sectioQ  enacts,  that  the  said  court  for  the  relief  of  insolvent  debtors, 
Bhall  forthwith,  after  %uch  schedule  shaU  have  been  filed  as  aforesaid  in 
the  said  court  by  such  prisoner^  appoint  a  time  and  place  for  such  pri- 
soner to  be  brought  up  before  such  court,  &c.,  to  be  dealt  with  according 
to  the  provisions  of  the  act.  The  71st  section  provides  for  the  giving 
of  notice  to  the  creditors ;  and  some  subsequent  sections  regulate  the 
mode  of  proceeding  at  the  hearing.  These  several  clauses  form  a  series 
which  seem  to  me  to  be  perfectly  intelligible,  showing  that,  if  the  debtor 
^does  not  himself  proceed  to  give  his  creditors  the  benefit  of  the  r^n^o 
act,  the  creditors  may  call  upon  the  court  to  exercise  its  jurisdic- 
tion, and  vest  the  property  in  the  official  assignee.  The  debtor  h^vving 
filed  a  schedule  in  obedience  to  the  order  of  the  court,  and  a  day  having 
been  appointed  for  the  hearing,  the  insolvent  may  be  brought  up,  and 
dealt  with  as  in  the  case  of  a  petition  presented  by  himself.  But  it 
nowhere  seems  to  be  contemplated  that  the  insolvent  is  to  be  brought  up 
to  be  examined  or  dealt  with  in  any  way  before  he  has  filed  such  sche- 
dule. The  act  names  a  certain  time  for  filing  the  petition,  but  superadds 
a  power  of  extension,  the  mode  of  obtaining  which  extension  is  pointed 
oat  by  the  rules  and  practice  of  the  court.  Now,  the  11  &  12  Vict.  c. 
7,  8.  2,  the  object  of  which  seems  to  have  been  merely  to  remove  doubts 
as  to  the  construction  of  the  5  &  6  Vict.  c.  22,  and  not  to  relax  any  of 
its  provisions,  enacts  that  the  first  class  of  prisoners  shall  be  composed 
(amongst  others)  of  debtors  refusing  or  neglecting  to  file  a  schedule  of 
their  property,  when  ordered  so  to  do  by  the  court  for  the  relief  of 
insolvent  debtors,  under  the  provisions  of  the  86th  section  of  the  1  &  2 
Vict.  c.  110.  Looking  at  the  provisions  of  the  insolvent  act,  there  can 
be  little  doubt  that  the  party  is  not  to  be  brought  up  until  after  the  filing 
of  his  schedule.  The  question  is,  whether  the  words  "refusing  or 
neglecting  to  file  a  schedule  of  their  property,  when  ordered  so  to  do  by 
the  court,"  mean  that  the  refusal  or  neglect  shall  be  a  refusal  or  neglect 
to  file  a  schedule  which  the  party  has  been  directed  to  file,  by  an  order 
made  subsequently  to  the  passing  of  the  11  &  12  Vict.  c.  7,  or  whether 
the  gaolor,  finding  him  at  the  time  that  act  passed  in  the  position  of  hav- 
ing been  guilty  of  the  particular  default,  is  not  justified  in  placing  him 
amongst  the  prisoners  of  that  class,  without  waiting  for  a  second  order. 
I  see  nothing  in  the  insolvent  act  ^rendering  it  necessary  for  the  r^oHO 
court  to  make  any  second  order :  and  I  cannot  conceive  that  the 
legislature,  in  passing  a  statute  having  for  its  object  the  classification 
onlj,  and  not  the  punishment,  of  prisoners,  should  have  contemplated 
the  necessity  of  bringing  up  a  prisoner  and  a  second  time  ordering  him 
to  do  that  which  he  had  already  been  fruitlessly  ordered  to  do.  If  they 
had  so  intended,  they  would  doubtless  have  said  it  in  plain  and  explicit 
terms.  It  appears  to  me  that  Mr.  Stei^d  is  a  person  in  the  condition 
contemplated  by  the  statutCi  of  having  refused  or  neglected  to  file  a 
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schedule  when  ordered  so  to  do  by  the  insolvent  court ;  and,  therefore, 
that  he  has  properly  been  removed  to  that  part  of  the  Queen's  prison 
from  which  he  seeks  to  be  relieved.  Whether  the  insolvent  court  had 
or  had  not  power  to  make  a  second  order,  it  is  immaterial  for  us  to  con- 
sider, inasmuch  as  I  think  that  none  was  necessary. 

The  rest  of  the  court  concurring,  Petition  dismissed. 

WaUan  asked  for  the  costs  to  which  the  keeper  of  the  prison  had  beeu 
put  in  opposing  the  petition. 

Wilds,  G.  J. — ^Applications  of  this  sort  ought  not  to  be  made  except 
upon  reasonable  grounds.  As  it  does  not  appear  to  the  court  that  there 
was  reasonable  ground  for  complaining  of  the  conduct  of  the  gaoler  here, 
we  think  the  prisoner  ought  to  bear  the  costs  of  his  speculative  attempt. 

Petition  dismissed  with  costs. 


*281]  *DYE  V.  BENNETT.    Jan.  28. 

DUtanoc,  and  the  smallnesi  of  the  amount  of  the  platntilTi  elaim,  form  no  groond  for  reftitinK 
a  writ  in  the  nature  of  a  uwmdoMut  for  the  examination  of  witnesaet  abroad,  on  behalf  of  tlvi 
defendant,  under  the  1  W.  4,  e.  22. 

HuNTSB,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  plaintiff  to  show  cause  why  a  writ  in  the  nature  of  a  tnandamui 
should  not  issue,  directed  to  the  chief  justice  and  the  other  judges  of 
the  Supreme  Court  of  Judicature  at  Sydney,  in  New  South  Wale£, 
commanding  them  to  hold  a  court  for  the  examination  of  John  Spmks 
and  such  other  witnesses  on  behalf  of  the  defendant  in  this  cause,  and 
for  receiving  other  proofs  therein,  pursuant  to  the  statutes  for  that 
purpose  made  and  provided,(a)  as  may  be  within  the  jurisdiction  of  that 
court,  and  to  perform  all  such  matters  and  things  as  by  the  directions 
of  the  said  statutes  were  required;  and  why  the  depositions  to  be 
thereupon  taken,  should  not  be  transmitted,  under  the  seal  of  the  said 
coui*t,  to  the  masters  of  this  court ;  and  why  the  trial  of  this  cause 
should  not  be  postponed  until  the  return  of  the  said  writ,  or  until  the 
court  shall  otherwise  order. 

The  motion  was  founded  upon  the  affidavits  of  the  defendant  and  his 
attorney,(i)  which  stated  that  the  action  was  brought  for  the  recovery 
of  69Z.  1S$.  8d.,  the  balance  alleged  to  be  due  from  the  defendant  to 
the  plaintiff,  for  wages  as  mate  of  the  ship  Countess  of  Yarborough ; 
that  bsue  was  joined  on  the  27th  of  December  last,  and  notice  of  trial 
given  for  the  sittings  after  this  term ;  that  John  Spinks,  an  officer  in 
*2R21  ^^^  Majesty's  Customs  at  Sydney,  in  New  South  Wales,  *and 
-*  several  persons,  are  now  residing  at  Sydney  aforesaid,  who  are 

(a)  13  G.  3,  e.  69,  as  to  India,  extended,  by  1  W.  4,  e.  22,  to  all  tbo  colonies. 
(6)  See  Healjr  v.  Yonng,  2  M.  Gr.  k  S.  702  (E.  C.  L.  R.  toI.  52). 
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material  and  neceasary  witnesses  for  the  defendant,  and  without  whose 
testimony  the  deponents  were  advised  and  verily  believed  that  the 
defendant  could  not  proceed  with  safety  to  the  trial  of  the  cause. 

Raines  now  showed  cause. — The  granting  a  writ  under  these  statutes 
is  not  a  matter  of  course :  the  applicant  must  show  reasonable  ground 
for  it.  [Wilds,  C.  J. — Primd  faeie^  the  party  is  entitled  to  have  his 
vitnesses  examined,  wherever  they  may  happen  to  reside.  It  is  for  the 
party  objecting,  to  show  some  ground  of  objection.]  In  Lloyd  v.  Key, 
3  Dowl.  P.  C.  253,  it  was  held,  that,  where  a  witness  resides  abroad, 
at  such  a  great  distance  that  a  commission  sent  out  to  examine  him 
would  necessarily  occasion  great  delay,  it  is  not  a  matter  of  course  to 
grant  such  a  commission,  on  the  application  of  the  defendant.  [Maule, 
J. — The  statutes  contemplated  that  considerable  delay  would  sometimes 
arise.]  The  1  W.  4,  c.  22,  s.  1,  provides  that  the  power  thereby  given 
shall  only  be  exercised  <<  when  it  shall  appear  that  the  examination  of 
vitnesses  under  a  writ  or  commission  issued  in  pursuance  of  the  autho- 
rity thereby  given,  will  be  necessary  or. conducive  to  the  due  adminis- 
tration of  justice,  in  the  matter  wherein  such  writ  shall  be  applied  for." 
Here,  regard  being  had  to  the  small  amount  of  the  plain tifif's  claim, 
and  the  enormous  expense  of  the  writ,  the  granting  it  will  amount  to 
an  absolute  denial  of  justice.  In  Cow  v.  Kinnersley,  6  M.  &  6.  981 
(E.  C.  L.  B.  vol.  46),  7  Scott,  N.  B.  892,  1  D.  &  L.  906,  the  defendant 
was  required  to  bring  the  money  into  court. 

Wilds,  C.  J. — I  see  no  ground  whatever  for  not  allowing  the  writ  to 
go  in  this  case.  In  Cow  v.  ^Kinnersley  the  affidavit  did  not  r«90Q 
give  the  name  of  a  single  witness,  nor  did  it  even  state  that  the  *-  '' 
defendant  believed  there  were  persons  at  Bombay  who  could  give  evi- 
dence in  her  favour.  Here,  however,  the  affidavits  present  all  that  the 
court  has  ever  required.  Let  the  writ  be  returnable  on  the  18th  of 
November  next. 

The  rest  of  the  court  concurring, 

Bule  absolute  accordingly. 
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A  capxoM  11  not  gnuiUble  to  hold  the  defendant  to  bail,  in  an  action  by  the  endorsee  of  a  bill  of 
Udbg  againit  the  master  of  the  reisel,  for  a  deceit  in  the  representation  in  the  bill  of  lading 
rigned  by  him,  that  the  goods  were  ''shipped  in  good  order  and  well  conditioned." 

Tb«  eonrt  ordered  a  bail-bond,  which  had  been  taken  nnder  a  Judge's  order  to  hold  to  bail  in 
neh  an  action,  to  be  delivered  up  to  be  cancelled. 

A  WRIT  of  summons  having  bsued  against  the  defendant  at  the  suit 
of  the  plaintiff,  in  an  action  on  promises^  a  judge's  order  for  a  capias  to 
hold  the  defendant  to  bail,  under  the  1  &  2  Vict.  c.  110,  s.  8,  was  ob« 
tained,  upon  an  affidavit  by  the  plaintiff,  to  the  following  effect : — 
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That  this  action  is  brought  to  recover  compensation  in  damages  from 
the  defendant  for  the  loss  sustained  by  this  deponent  under  the  circum- 
stances hereinafter  mentioned :  that  this  deponent,  on  the  19th  of  Sep- 
tember, 1849,  entered  into  a  contract  in  writing  with  Thomas  Melladew, 
as  agent  of  James  Scotland,  of  Memel,  merchant,  for  the  purchase  of 
about  SOOO  qrs.  of  good-conditioned  oats,  at  9«.  8d.  per  quarter,  free 
on  board  at  Memel :  that,  according  to  the  custom  of  merchants  in  the 
said  trade,  this  deponent  was  to  pay  for  the  oats  to  be  shipped  in  pur- 
suance of  the  said  contract  of  purchase,  by  accepting  the  seller's  drafts 
*QR11  ^^  ^  drawn  *upon  him,  on  receipt  of  a  bill  of  lading  for  the 
-*  oats  shipped  according  to  the  said  contract :  that,  in  pursuance 
of  the  said  contract,  and  according  to  the  aforesaid  custom  of  merchants, 
this  deponent  was  called  upon  by  the  said  Thomas  Melladew,  as  the 
agent  of  the  said  James  Scotland,  the  seller  of  the  said  oats,  to  accept 
four  bills  of  exchange,  amounting  together  to  the  sum  of  7187.  lit., 
drawn  by  the  said  James  Scotland  upon  this  deponent,  bearing  date, 
respectively,  the  19th  of  November,  1849,  and  payable  at  eight  days 
after  date  thereof  respectively,  upon  a  bill  of  lading  being  produced  to 
this  deponent  as  the  bill  of  lading  of  the  pretended  shipment  of  part 
of  the  oats  sold  to  this  deponent  under  the  said  contract,  and  which 
was  signed  by  the  above-named  defendant  as  the  master  of  the  ship 
Mercury,  and  of  which  the  following  is  a  copy : — 

<<  Shipped,  by  the  grace  of  God,  in  good  order  and  wdl-conditionedy 
by  Mr.  J.  Scotland,  in  and  upon  the  good  ship  or  vessel  called  the  Mer- 
cury, whereof  is  master,  under  God,  for  this  present  voyage,  A.  M'Lean, 
and  now  riding  at  anchor  in  this  harbour,  and,  by  God's  grace,  bound 
for  London,  to  say,  1563,  fifteen  hundred  and  sixty-three  quarters  of 
oats,  being  marked  and  numbered  as  in  the  margin,  and  are  to  be  deli- 
vered, in  the  like  good  order  and  well-conditioned^  at  the  aforesaid  port 
of  London,  the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  what- 
ever nature  or  kind  soever,  save  risk  of  boats,  so  far  as  ships  are  liable 
thereto,  excepted,  unto  order,  or  to  assigns,  he  or  they  paying  freight 
for  the  said  goods  as  per  charter-party,  with  primage  and  average 
accustomed :  In  witness  whereof,  the  master  or  purser  of  the  said  ship 
hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date,  the  one 
^ogtri  ^^  which  three  bills  being  accomplished,  the  Mother  two  to  stand 
-*  void :  And  so  Qoi  send  the  good  ship  to  her  desired  port  in 
safety. 

"  Memel,  Nov.  19, 1849. 

(Signed)  «  Albx«  MXbak,  Master. 

(Endorsed)  « James  Scotland,  Nov.  19,  1849." 

That  this  deponent  was  induced  so  to  accept  the  said  bills  of  exchange 
by  the  tender  and  delivery  to  him  of  the  said  bill  of  lading,  and  upon 
the  faith  and  reliance  that  the  oats  therein  acknowledged  by  the  de 
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lendant  to  hare  been  received  on  board  his  said  vessel  in  good  order 
and  well  conditioned,  were  aocordingly  in  good  order  and  well  condi- 
tioned when  shipped ;  and  that,  but  for  the  delivery  to  him  this  depo- 
nent of  a  bill  of  lading  containing  such  acknowledgment  of  the  good 
order  and  condition  of  the  oats  when  shipped,  as  aforesaid,  this  deponent 
would  not  have  accepted  the  said  bills  of  exchange,  or  either  of  them : 
that  he,  this  deponent,  duly  paid  the  amount  of  the  said  several  bills  of 
exchange  so  accepted  by  him  as  aforesaid,  to  the  respective  holders 
thereof,  when  they  respectively  arrived  at  maturity :  that  the  Mercury 
arrived  in  the  port  of  London  on  the  8th  of  December,  1849 ;  and  that 
he,  this  deponent,  went  on  board  thereof  on  the  10th,  and  inspected 
the  said  oats  shipped  on  board  thereof,  which  are  mentioned  in  the  said 
bill  of  lading,  and  found  the  same  to  be  in  a  very  damaged  state,  from 
heating:  that  the  mate  of  the  said  vessel  admitted  to  this  deponent 
that  the  said  oats  were  in  a  bad  and  heated  state  when  they  were  received 
on  board  the  said  vessel  at  Mem  el:  that,  on  the  12th  of  December,  the 
deponent  again  went  on  board  the  said  ship  Mercury,  and  saw  the 
defendant,  and  spoke  to  him  on  the  subject  of  the  said  oats,  and  their 
damaged  condition,  when  the  defendant  admitted  that  the  said  oats  were 
oat  of  condition  when  he  the  defendant  took  them  on  board  his  vessel, 
and  that,  if  he  had  had  a  long  voyage,  the  oats  ^would  before  1-4.90^ 
arrival  only  have  been  fit  to  be  thrown  away ;  that,  if  the  said  ^ 
oats  had  arrived  in  good  order  and  well  conditioned,  they  would  have 
produced  such  an  amount,  by  the  sale  thereof,  after  payment  of  freight 
and  all  expenses,  as  would  have  fully  reimbursed  this  deponent  the 
UBOunt  of  the  said  several  bills  of  exchange  so  accepted  and  paid  by 
this  deponent  in  payment  of  the  contract  price  for  the  said  oats  as 
aforesaid ;  but  that  this  deponent  had  had  the  said  cargo  of  oats  valued, 
and  that  the  market  value  thereof,  in  their  actual  condition  on  arrival, 
was  less,  by  the  sum  of  270Z.  and  upwards,  than  the  market  value  of 
the  same  oats  if  in  good  order  and  well  conditioned :  that,  by  reason 
of  the  premises,  and  under  the  circumstances  herein  set  forth,  he,  this 
deponent,  had  sustained  damage  to  the  amount  of  the  said  sum  of  2702. 
and  upwards :  that  this  deponent  had  caused  payment  of  his  said  claim 
to  be  demanded  from  the  said  defendant,  but  that  he  had  been  unable 
to  obtain  payment  of  or  satisfaction  for  the  same,  or  any  part  thereof: 
that  the  defendant's  said  vessel  was  then  in  the  river  Thames,  and  the 
deponent  had  been  informed  by  Mr.  George  Wedd,  of,  &c.,  merchant, 
that  the  defendant  applied  to  him  to  charter  the  ship  for  Alexandria, 
and  which  information  the  deponent  verily  believed  to  be  true,  and  the 
deponent  verily  believed  that  the  defendant  was  negotiating  a  charter- 
party  for  Alexandria  aforesaid,  or  for  some  other  foreign  port,  and  that 
the  defendant  was  then  about  to  take  in  his  ballast,  and  that  the  ballast 
was  then  alongside  the  said  ship,  in  order  that  he  might  proceed  to  such 
foreign  port  as  soon  as  he  should  have  arranged  the  terms  of  his  charter- 
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party ;  and  the  deponent  verily  believed  that  the  defendant  intended  tc 
leave  England  in  a  day  or  two,  on  his  said  voyage,  and  that  be  would 
so  quit  England,  unless  he  were  apprehended  and  held  to  bail :  and 
*^R71  ^^^^'  unless  *the  defendant  were  so  apprehended  and  held  to  bail, 
-J  the  deponent  would  be  in  great  danger  of  losing  the  compenea- 
tion  in  damages  to  which  he  is  advised  he  is  entitled  from  the  defend- 
ant ;  and  that  he  had  caused  a  writ  of  summons  to  be  issued  out  of 
this  court  against  the  defendant  at  the  suit  of  him  the  deponent. 

The  defendant  was  arrested  upon  a  eapia$  issued  pursuant  to  the 
judge's  order,  on  the  26th  of  December  last,  and  was  discharged  from 
custody  on  the  Slst  upon  giving  a  bail-bond  to  the  sheriff. 

PrentieCj  on  a  former  day,  obtained  a  rule  calling  upon  the  plaintiff 
to  show  cause  why  the  judge's  order,  and  the  capioM  issued  in  pursuance 
thereof,  should  not  be  set  aside,  and  why  the  bail-bond  should  not  ho 
delivered  up  to  be  cancelled,  on  the  ground  that  the  affidavit  to  hold  to 
bail  disclosed  no  cause  of  action.  He  submitted  that  the  bill  of  lading 
is  a  mere  contract  between  the  shipper  and  the  shipowner ;  Thompson 
V.  Dominy,  14  M.  k  W.  403  ;t  and  that  the  representation  therein  that 
the  goods  are  shipped  in  good  order  and  well  conditioned,  is  not  a  re- 
presentation made  to  an  endorsee,  whatever  might  be  its  effect  as  between 
the  immediate  parties  to  the  contract. 

Bovill  now  showed  cause. — The  first  part  of  the  rule  cannot  be  sus- 
tained, all  the  materials  which  were  before  the  judge  at  chambers  not 
having  been  brought  before  the  court ;  the  defendant  can  only,  at  the 
most,  have  the  bail-bond  cancelled :  Needham  v,  Bristow,  4  Scott,  N. 
B.  773,  1  Dowl.  N.  S.  700.  The  question  is,  whether  a  good  cause  of 
action  appears  upon  the  affidavit  upon  which  the  defendant  was  held  to 
MQfn  ^^*  [Maule,  J. — Are  we  to  try  the  existence  of  a  ^cause  of 
^  action,  upon  affidavit  ?]  There  is  no  difficulty  as  to  the  property 
in  the  goods  passing  by  endorsement  of  the  bill  of  lading :  the  only 
question  is,  whether  the  master  incurs  any  responsibility  when  he  makes 
upon  the  face  of  the  bill  of  lading  a  representation  which  is  false  in 
fact,  and  false  within  his  own  knowledge.  A  host  of  cases,  from  Pasley 
t;.  Freeman,  3  T.  B.  51,  down  to  Langridge  v.  Levy,  2  M.  &  W.  519, t(a) 
and  Pilmore  v.  Hood,  5  N.  C.  97,  6  Scott,  827,  has  settled  the  grounds 
upon  which  an  action  for  deceit,  in  making  false  representations,  is 
maintainable.  Howard  v.  Tucker,  1  B.  &  Ad.  712  (E.  G.  L.  R.  vol.  20), 
has  some  bearing  upon  this  case.  There,  goods  being  shipped  in  India 
for  London,  on  account  of  a  person  there,  the  bill  of  lading  was  for- 
warded to  him,  and  he  endorsed  it  over  for  value.  The  bill  of  lading 
signed  by  the  captain,  stated  the  freight  to  have  been  paid  in  Bengal, 
but  it  was  found,  after  the  above  transfer,  that  the  freight  never  had 
been  paid,  through  the  default  of  the  shipper.  It  was  held  that  the 
shipowners,  who  detained  the  goods,  could  not  claim  payment  of  the 

(a)  S.  C,  in  timt,  Lery  «.  LMtgridge,  4  M.  A  W.  SST.f 
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freight  from  the  assignees  of  the  bUI  of  lading.  If^  in  the  present 
case,  the  plaintiff  had  not  been  deceived  by  the  representation  made  by 
the  master,  he  would  not  have  accepted  the  bills  drawn  on  account  of 
the  oats.  [Wilce,  C.  J. — The  question  is  whether  the  affidavit  dis- 
closes so  clear  and  distinct  a  cause  of  action,  as  to  justify  the  defend- 
ant's being  held  to  bail.]  Enough  is  shown  upon  the  face  of  the  affidavit, 
to  justify  the  order  (the  master  having  himself  acknowledged  that  the 
oats  were  in  a  bad  condition  when  shipped),  and  to  cast  upon  the  defend- 
ant the  necessity  of  applying  for  his  discharge  under  the  6th  section 
of  the  1  &  2  Yiot.  *c.  110 :  and,  if  so,  the  affidavits  filed  in  r^c^r^Q 
opposition  to  this  rule,  abundantly  answer  the  application.  ^ 

Channellj  Serjt.,  and  Prentice,  oontrft,  were  not  called  upon. 

Wilde,  G.  J. — ^The  court  is  of  opinion  that  the  affidavit  upon  which 
the  order  for  the  capiae  in  this  case  issued,  does  not  disclose  any  good 
cause  of  action.  The  ground  of  the  action  is  said  to  be  fraud ;  but,  to 
constitute  fraud,  it  would  1>e  necessary  to  show  that  the  master  had 
knowledge  of  the  unsound  state  of  the  oats  when  they  were  shipped. 
All  that  the  affidavit  states  in  support  of  that  charge,  is,  a  conversation 
into  which  the  master  seems  to  have  been  not  very  fairly  entrapped. 
Upon  the  whole,  we  think  that  remedy  enough  will  be  given  to  the 
defendant,  by  ordering  the  bail-bond  to  be  delivered  up  to  be  cancelled, 
without  costs.  Rule  absolute  accordingly. 


WILLIAM  ROBINSON  v.  EDWARD  FRANCIS  BURBIDGE 
(sued  as  EDWARD  FRANCIS  BURBRIDGE),  and  THOMAS 
WILLIAM  O'KEEFE.    Jan.  31. 

It  if  BO  objectioD  to  an  order  nlii  to  eharge  itook,  pnmuuii  to  the  1  A  2  Vlot.  o.  IIO,  u.  14^  16^ 
that  it  calls  upon  the  Jodgiiient4obtor  to  show  oaiua  on  liU  dajf  ctrtaUu 

JuDaMBirr  having  been  signed  on  the  25th  of  May,  1849,  against 
<<  Edward  Francis  Burbridge,  and  another,"  upon  a  warrant  of  attorney, 
in  which  the  defendants  were  described  as  <<  Edward  Francis  r^^oQA 
*Barbidge  and  Thomas  William  O'Keefe,"  the  following  order  *- 
was  obtained  ex  parUy  in  pursuance  of  the  1  &  2  Vict.  o.  110,  ss.  14, 
15:— 

Upon  reading  the  affidavit  of  the  plaintiff,  I  do 
order,  that,  unless  cause  be  shown  to  contrary  before 
me,  or  such  other  judge  as  shall  be  in  attendance  at 
^  the  judges'  chambers.  Rolls  Gardens,  Chancery  Lane, 
on  Monday,  the  14th  of  January  instant,  at  3  o'clock 
in  the  afternoon,  by  the  defendant  Burbidge,  his  attor- 
ney or  agent,  that  the  sum  of  27,064/.  16#.  11(2.  Bank  8  per  cent.  An- 


"WiUiam  Robinaon 
r. 

Edirard  Fraacis 
Barbidfo,  food  as 
Edvard  VraocU 
Borbrid^,  and 
Tbomu  WUIiam 
OToefa. 
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nuities,  remaining  on  the  credit  of  the  cause  of  Burbidge  v.  Burbidge, 
pending  in  the  high  court  of  Chancery,  in  the  name  of  the  Accountant* 
General  of  that  court,  <The  Legacy  Account,'  shall  be,  and  shall  in 
the  mean  time  stand,  charged  with  the  payment  of  the  sum  of  40002.  to 
the  plaintifif,  being  the  amount  for  which  judgment  has  been  reco?ered 
in  this  cause,  and  SL  10«.  costs,  and  interest  thereon,  pursuant  to  the 
statute  1  &  2  Vict.  c.  110. 

<<  Dated,  the  8d  day  of  January,  1850. 

«  T.  N.  Talfourd." 

On  the  5th  of  January,  Burbidge's  attorneys  gave  notice  to  the  plain* 
tiff's  attorney  that  they  would  attend,  by  counsel,  on  the  9th,  at  12 
o'clock  at  noon,  to  show  cause  against  the  above  order.  The  plaintiff's 
attorney  declining  to  attend  on  the  9th,  pursuant  to  this  notice,  Bur- 
bidge appeared  by  counsel  on  that  day  before  Maule,  J.,  far  the  purpoii 
of  showing  cause  ;  but  that  learned  judge  declined  to  hear  him :  and,  on 
the  14th,  the  original  order  of  the  3d  was  made  absolute,  no  one  appear* 
ing  to  oppose  it.  On  the  16th,  these  two  orders  were  made  a  rule  of 
court.     On  the  21st, 

*2Q11      *Whateleyy  on  behalf  of  Burbidge,  obtained  a  rule  nisi  to  set 
^  aside  the  above  orders  and  rule  of  court,  with  costs,  on  the 
grounds,  that  there  was  no  such  judgment  as  that  mentioned  in  the 
fii'st  order,  and  that. the  order  did  not  comply  with  the  statute. 

Humfrey  now  showed  cause. — This  court  has  no  jurisdiction  in  the 
matter,  be  the  order  as  bad  as  it  may.  In  Witham  t;.  Lynch,  1  Exch. 
391,t  a  judge  at  chambers  having  made  an  order  charging  an  annuity 
payable  out  of  the  suitors'  fund,  by  order  of  the  lord  chancellor,  in 
pursuance  of  the  provisions  of  the  46  6.  8,  c.  128,  the  Court  of  Exche- 
quer, considering  it  doubtful  whether  or  not  the  judge's  order  was  valid, 
refused  to  set  it  aside,  as,  by  so  doing,  they  would  deprive  the  party  of 
the  right  of  appeal.  [Cresswbll,  J. — The  conclusion,  you  draw  from 
that  case,  is  not  warranted  by  the  judgment  of  the  court.  Maulb, 
J. — Mr.  Baron  Parke  expressly  says  that  the  court  has  a  general 
jurisdiction,  unless  there  be  something  in  the  context  that  is  repugnant 
to  that  construction.]  At  all  events,  there  is  no  ground  for  setting 
aside  the  order  in  question.     [The  court  called  on 

Honyman  to  support  the  rule. — The  order  was  clearly  bad.  There 
is  no  judgment  in  a  cause  intituled  as  the  judge's  order  is  intituled : 
and  these  orders,  being  in  the  nature  of  writs  of  execution,  must  corres- 
pond with  the  judgment.  The  cases  of  Reeves  v.  Slater,  7  B.  &  C.  486 
(E.  C.  L.  R.  vol.  14),  1  M.  &  R.  266  (E.  C.  L.  R.  vol.  17),  Fisher  v. 
Magnay,  1  D.  &  L.  40,  Tagg  v,  Simmonds,  4  D.  &  L.  582,  show  how 
strict  the  practice  is  in  this  respect. 

The  learned  judge  had  no  authority  to  make  the  order  in  the  form  in 

.^oQoi  ^l^ich  it  is  framed :  instead  of  ^limiting  the  defendant  to  a  par- 

-'  ticular  day  for  showing  cause,  he  should,  according  to  the  wordu 
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of  the  15th  section,  have  afforded  hixn  the  opportunity  >f  coming  to 
show  caase  at  any  time  tvithin  a  given  period, — «« within  a  month,"  or 
<•  within  six  calendar  months,"  as  in  Fowler  v,  Churchhill,  11  M.  &  W. 
57,t  and  Morris  v.  Manesty,  7  Q.  B.  674  (E.  C.  L.  R.  vol.  53).  That 
the  court  has  jurisdiction  to  entertain  an  application  of  this  sort,  is 
clear,  from  Brown  v.  Bamford,  9  M.  &  W.  42,t  and  Witham  i;.  Lynch ; 
though  in  the  latter  case,  some  members  of  the  court  express  themselves 
very  guardedly. 

Wilde,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
It  seems  to  me  that  no  suflBcient  objection  to  the  order  of  my  brother 
Talfourd  has  been  pointed  out.  The  statute  which  authorizes  the 
making    these   orders  for  charging   stock,(a)  provides,   that,   unless 

(a)  The  14th  section  of  the  1  A  2  Viot.  c.  110,  enacts,  "  that,  if  any  person  against  whom  any 
jadgment  shaU  have  heen  entered  up  in  any  of  Her  Majesty's  superior  courts  at  Westminster, 
shall  have  any  gOTemment  stock,  funds,  or  annuities,  or  any  stock  or  shares  of  or  in  any  public 
company  in  England  (whether  incorporated  or  not),  standing  in  his  name,  in  his  own  right  or 
in  the  name  of  any  person  in  trust  for  him,  it  shall  be  lawful  for  a  judge  of  one  of  the  superior 
courts,  on  the  application  of  any  judgment  creditor,  to  order  that  such  stock,  funds,  annuities, 
or  shares,  or  such  of  them,  or  such  part  tUereof,  respectively,  ai  he  shall  think  fit,  shall  stand 
charged  with  the  payment  of  the  amount  for  which  judgment  shall  have  been  so  recovered,  and 
interest  thereon  ;  and  such  order  shall  entitle  the  judgment  creditor  to  all  such  remedies  as  he 
would  have  been  entitled  to,  if  such  charge  had  been  made  in  his  favour  by  the  judgment  del  t. 
or:  provided  that  no  proceedings  shall  be  taken  to  have  the  benefit  of  iuoh  charge,  until  af^er 
the  expiration  of  six  calendar  months  from  tho  date  of  such  order." 

And  section  15,  ''in  order  to  prevent  any  person  against  whom  judgment  shall  have  been 

obtained,  from  transferring,  receiving,  or  disposing  of  any  stock,  funds,  annuities,  or  shares 

hereby  authorised  to  be  charged  for  the  benefit  of  the  judgment  creditor,  under  an  order  of  a 

judge,"  further  enacts  "that  every  order  of  a  judge  charging  any  government  stock,  funds,  or 

annuities,  or  any  stock  or  shares  in  any  public  company,  under  this  act,  shall  be  made,  in  the 

first  instance,  tx  parte,  and  without  any  notice  to  the  judgment  debtor,  and  shall  be  an  ordei  to 

show  cause  only ;  and  such  order,  if  any  government  stock,  funds,  or  annuities,  standing  in  (be 

nsme  of  Uie  Judgment  debtor,  in  his  own  right,  or  in  the  name  of  any  person  in  trust  for  hiDi, 

is  to  be  affected  by  such  order,  shall  restrain  the  governor  and  company  of  the  Bank  of  Englund 

frop  permitting  a  transfer  of  such  stock  in  the  mean  time  and  until  such  order  shall  be  mude 

absolute  or  discharged ;  and,  if  any  stock  or  shares  of  or  in  any  public  company,  standing  in 

the  name  of  the  judgment  debtor,  in  his  own  right,  or  in  the  name  of  any  person  in  trust  for 

kim,  is  or  are  to  be  affected  by  any  such  order,  shall,  in  like  manner,  restrain  such  company 

from  permitting  a  transfer  thereof;  and  that,  if,  ofter  notice  of  such  order  to  the  person  or 

persons  to  be  restrained  thereby,  or,  in  case  of  corporations,  to  any  authorised  agent  of  suca 

corporation,  and  before  the  same  order  shall  be  discharged  or  made  absolute,  such  corporation, 

or  person  or  persons,  shall  permit  any  such  transfer  to  be  made,  then,  and  in  such  case,  the 

corporation  or  person  or  persons  so  permitting  such  transfer,  shall  be  liable  to  the  judgment 

creditor  for  the  value  or  amount  of  the  property  so  charged  or  so  transferred,  or  such  part 

thereof  as  may  be  sufficient  to  satisfy  his  judgment;  and  that  no  disposition  of  the  judgment 

debtor  in  the  mean  time  shall  be  valid  or  effectual  as  against  the  judgment  creditor ;  and  further, 

that,  unle*9  the  judgment  debtor  thallf  within  a  time  to  be  mentioned  in  euch  order,  ehoui  to  a  judgt 

of  one  of  the  euperiar  eourtt  eufficient  ea««e  to  the  contrary,  the  mid  order  ehall,  after  proof  of 

notice  thereof  to  the  Judgment  debtor,  hie  attomeg  or  agent,  be  made  abeolute:  provided,  that  any 

tach  judge  shall,  upon  the  application  of  the  judgment  debtor,  or  any  person  interested,  have 

foil  power  to  discharge  or  vary  such  order,  and  to  award  such  costs,  upon  such  application,  as 

he  may  think  fit" 

And  see  the  3  A  4  Vict  c.  82,  s.  1,  which,  reciting  the  1  A  2  Vict  c.  110,  s.  14,  and  that 
"doabts  have  been  entertained  whether  the  said  provisions  extend  to  the  cases  hereinafter  men- 
tioDed,'*  declares  and  enacts  "that  the  aforesaid  provisions  of  the  said  act  shall  be  deemed  and 
taken  to  extend  to  the  interest  of  any  judgment  debtor,  whether  in  possession,  remainder,  or 
nversion,  and  whether  vested  or  contingent,  as  weU  in  any  such  stock,  funds,  annuities,  or 
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^^qo-i  the  judgment-debtor  shall,  within  a  time  to  be  mentioned  *in  9ueh 
•^  ordeTj  show  to  a  judge  of  one  of  the  superior  courts  suflScient 
*9Qil  ®*^'®  *^  ^^^  contrary,  the  said  order  *shall,  after  proof  of  notice 
•^  thereof  to  the  judgment-debtor,  his  attorney  or  agent,  be  made 
absolute.  It  is  contended  that  the  proper  construction  of  this  provision 
is,  that  the  order  shall  mention  a  certain  space  of  time  for  showing 
cause,  and  that  it  is  open  to  the  defendant  to  come  in  and  show  cause 
at  any  moment  he  pleases,  within  that  interval.  The  proposition  is 
perfectly  anomalous :  the  great  inconvenience  that  would  result  from 
such  a  construction,  accounts  for  its  never  having  been  suggested 
before.  The  obvious  meaning  of  the  statute  is,  that  the  order  shall 
provide  for  cause  being  shown  within  a  certain  and  reasonable  period ; 
and,  according  to  the  invariable  practice  of  the  courts,  such  time  must 
be  a  fixed  time.  If  the  time  limited  be  an  inconvenient  one,  the  proper 
course  for  the  defendant  to  adopt,  is,  to  apply  to  the  judge,  upon  a 
^oqr-i  statement  of  the  circumstances,  *to  vary  his  order  in  that  respect, 
-^  — that  being  a  power  which  the  judge  possesses,  in  all  cases,  by 
the  practice  of  the  court.  If  the  judge  refuses  to  vary  the  order,  I 
apprehend  it  is  competent  to  the  judgment-debtor  to  appeal  to  the 
court.  Now,  what  has  the  party  done  here  ?  The  time  mentioned  in 
my  brother  Talfourd's  order  for  cause  to  be  shown,  being  the  14th  of 
January,  the  judgment-debtor  appears  by  counsel  before  another  learned 
judge  on  the  9th,  and  asks,  not  to  have  the  original  order  varied,  but 
to  be  permitted  to  show  cause  ex  parte.  The  learned  judge,  however, 
declined  to  hear  him.  Instead  of  coming  to  the  court  to  complain  of 
that  refusal,  or  (which  would  probably  have  been  the  better  course) 
going  to  my  brother  Talfourd,  and  asking  him  to  vary  his  order,  the 
judgment-debtor  lets  the  time  for  showing  cause  go  by,  and  then 
comes  here  to  complain  that  the  order  did  not  comply  with  the  terms 
i)f  the  statute.  I  think  he  has  not  succeeded  in  showing  any  impro- 
priety in  the  order,  or  that  any  injustice  has  been  done.     The  objection 

ihsrea  m  aforesidd,  as  alfo  in  the  diridends,  interest^  or  annrnd  produce  of  any  rach  itock,  ftindf , 
innnitiee,  or  shares;  and,  whenever  any  saoh  Judgment  dehtor  shall  have  any  estate,  right,  title, 
or  interest,  Tested  or  contingent,  in  possession,  remainder,  or  rerersion,  in,  to,  or  out  of  any 
such  stocks,  funds,  or  annuities  or  shares  as  aforesaid,  which  now  are  or  shaU  hereafter  be  stand- 
ing in  the  name  of  the  accountant-general  of  the  Court  of  Chancery,  or  the  accountant-general 
of  the  Court  pf  Exchequer,  or  in,  to,  or  out  of  the  dividends,  interest,  or  annual  produce  thereof, 
it  shidl  be  lawful  for  such  Judge  to  make  any  order  as  to  such  stock,  funds,  annuities,  or  sharet, 
or  the  interest,  dividends,  or  annual  produce  thereof,  in  the  same  way  as  if  the  same  had  been 
standing  in  the  name  of  a  trustee  of  sueh  Judgment  debtor :  Provided  always,  that  no  order  of 
any  Judge  as  to  any  stock,  ftinds,  annuities,  or  shares  standing  in  the  name  of  the  accountant- 
general  of  the  Court  of  Chancery,  or  the  accountant-general  of  the  Court  of  Exchequer,  or  as  to 
the  interest,  dividends,  or  annual  produce  thereof,  shall  prevent  the  governor  and  company  of 
the  Bank  of  England,  or  any  public  company,  from  permitting  any  transfer  of  such  stock,  funds, 
annuities,  or  shares,  or  payment  of  the  interest,  dividends,  or  annual  payments  thereof,  in  rach 
manner  as  the  Court  of  Chancery  or  the  Court  of  Exchequer  respectively  may  direct,  or  bhall 
have  any  greater  effect  than  if  such  debtor  had  charged  such  stock,  funds,  annuities,  or  shares, 
or  the  interest,  dividends,  or  annual  produce  thereof,  in  favour  of  the  Judgment  creditor,  with 
the  amount  of  the  sum  to  be  mentioned  in  such  order." 
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is  one  of  a  strictlj  technical  nature,  and  should  be  made  out  very 
clearly.  I  think  my  brother  Maulb  did  perfectly  right  in  refusing  to 
allow  cause  to  be  shown  at  any  other  time  than  that  mentioned  in  the 
order.  And,  moreover,  I  think  the  order  was  strictly  in  conformity 
with  the  act. 

There  is  no  pretence  for  the  other  objection.  The  judgment  appears 
to  have  been  properly  signed  in  pursuance  of  the  authority  given  by  the 
warrant  of  attorney. 

Maulb,  J. — I  entertain  no  doubt  that  the  court  has  jurisdiction, 
whether  in  the  case  of  an  order  nisi  or  an  order  absolute ;  but,  I  agree 
with  the  Court  of  Exchequer  in  Witham  v.  Lynch,  that,  where  there  is 
the  slightest  doubt,  it  is  better  to  leave  it  to  the  chancellor  to  decide  it. 
There  is  nothing  in  the  15th  section  of  *the  1  &  2  Vict.  c.  110,  r^Kooa 
as  I  conceive,  to  show  that  there  is  anything  wrong  in  the  ^ 
frame  of  this  order.  If  it  had  directed  cause  to  be  shown  <' within 
next  week,"  probably  it  would  have  done  very  well.  Here,  the  order  is 
«  unless  cause  be  shown  to  the  contrary  on  the  14th  of  January  instant." 
Tlie  terms  of  this  order  expressly  exclude  a  hearing  in  the  interim. 
There  is,  then,  a  regular  order,  calling  upon  the  judgment-debtor  to 
6hi)w  cause  on  the  14th.  He  does  not  think  proper  to  show  cause  on 
th/fct  day :  and  therefore,  I  apprehend,  the  order  was  properly  made 
abnolute.  The  party  has  let  slip  the  proper  time  for  taking  his  objec- 
tion. 

Cbesswbll,  J.,  signified  his  concurrence  in  the  reasons  above  given. 

Williams,  J.,  had  gone  to  chambers. 

Rule  discharged,  with  costs.(a) 

fa)  No  oljeetton  wm  taken  to  the  order,  on  the  ground,  that,  while  it  contemplate!  the  possi- 
bilitj  of  eaiue  being  shown  before  the  mum  jadge  by  whom  the  order  is  made,  yet  no  place,  and 
apparently  no  time,  is  fixed  for  that  purpose. 
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The  Judges  who  sat  in  Banco  during  this  Vacation,  were 

Maule,  J.  Williams,  J, 

Gresswsll,  J.  Talfourd,  J. 


HOWARD  V.  SHEPHERD.    Feb.  16. 

The  endorsee  of  a  biU  of  lading  cannot  maintain  an  action  upon  the  oaae  for  the  non-delirery 
of  the  goods  at  the  port  of  delivery. 

The  declaration  stated,  that  the  defendant  was  owner  of  a  ship  bound  for  Bombay,  and  rec«iT«d 
on  board  the  same  divers  goods  and  merchandises,  to  wit,  Ac,  then  shipped  on  board  thereof 
by  J.  S.  to  be  carried  by  the  defendant  to  Bombay  for  freight;  that  the  master  signed  and 
delirered  to  J.  S.  two  bills  of  lading,  acknowledging  tho  shipment  of  the  goods,  and  nnder* 
taking  to  deliver  them  at  Bombay,  to  the  order  of  J.  S.,  or  to  his  assigns,  for  certain  freight; 
that,  at  the  time  of  the  shipment  of  the  goods,  and  of  the  signing  and  delivering  of  the  said 
bills  of  lading,  there  was,  and  is,  a  custom  amongst  merchants,  traders,  and  shipowners  at 
London  and  Bombay,  tha(,  when  goods  are  shipped  for  conveyance  on  board  ship  for  freight, 
and  for  and  relating  to  which  goods  a  bill  of  lading  is  signed  and  delivered  to  the  shipper  by 
the  master,  such  goods  are  deliverable  at  the  place  in  that  behalf  therein  mentioned,  by  the 
master,  to  the  bond  Jlde  holder,  endorsee,  and  assign  of  the  bill  of  lading,  on  production 
thereof  by  him,  according  to  the  terms  thereof,  and  that  the  dnty  of  the  owner  of  snch  ship 
by  whose  captain  and  servant  snch  bill  of  lading  hath  been  so  signed  and  delivered,  is,  to 
deliver  the  goods,  at  the  said  place,  to  the  bondjide  holder,  endorsee,  or  assign  of  snch  biU  of 
lading,  on  production  thereof  by  him,  according  to  the  terms  thereof;  that  J.  S.  upon  the 
delivery  to  him  of  the  said  bills  of  lading,  bond  fide,  and  for  valuable  consideration,  endorsed, 
assigned,  and  delivered  the  said  bills  of  lading  to  the  plaintiff,  as  a  security  for  moneys 
advanced  to  J.  8.;  that  the  plaintiff  then  became,  and  was  and  still  continued  to  be,  the  bond 
fide  holder  and  endorsee  and  assign  of  the  bills  of  lading,  and  of  the  said  goods,  and  lawfully 
entitled  to  the  possession  of  the  bills  of  lading  and  of  the  said  goods ;  that  the  freight,  Ac,  were 
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dttl  J  paid  in  London ;  that  tbe  thip  sailed  for  Bombay  with  the  goodi  on  board,  and  it  became 
the  duty  of  the  defendant,  according  to  the  terms  of  the  bills  of  lading,  and  the  custom,  to 
delirer  the  goods  to  the  bond  fidt  holder  and  endorsee  and  assign  of  tbe  said  bills  of  lading 
according  to  the  terms  of  the  said  bills  of  lading  and  the  custom  of  merchants  in  that  behalf; 
jret,  that,  although  the  ship  arrived  at  Bombay,  having  the  goods  on  board,  and  altbongh  the 
plaintiff  was  the  bond/ide  holder  and  endorsee,  and  lawfully  entitled  to  the  said  bills  of  lading, 
and  was  tbe  asiicn  of  the  said  bills  of  lading,  and  of  the  said  goods,  according  to  the  terms 
of  the  said  bills  ox  lading,  and  according  to  the  custom  of  merchants  in  that  behalf,  and  law- 
fully entitled  to  the  possession  of  the  goods,  on  production  of  the  said  bills  of  lading,  the 
defendant,  wrongfully,  and  contrary  to  the  terms  of  the  said  bills  of  lading,  and  contrary  to 
hie  said  duty,  and  to  the  custom  of  merchants  in  that  behalf,  delivered  the  goods  to  other 
persons,  to  the  plaintiff  unknown,  not  being  the  bond  /ide  holders  or  endorsees  or  assigns  of 
the  said  bills  of  lading,  and  not  to  the  plaintiff,  or  any  person  on  bis  behalf, — whereby  the 
goode  were  loet  to  the  plaintiff,  Ac. : — 
Held,  thai  the  declaration  was  bad  in  sobstanoe, — ^bad,  as  a  declaration  in  ease,  as  founded  upon 
a  supposed  breach  of  duty  arising  out  of  a  contract  not  by  law  transferable ;  and  bad  as  i 
count  in  trorer,  as  it  did  not  allege  a  conversion,  or  state  any  facts  which  amounted  to  % 
conversion. 
The  defendant  pleaded,  that  J.  S.  was  the  agent  of  M.  A  Co.,  merchants  at  Bombay,  and  in  Uto 
habit  of  receiving  consignments,  and  purchasing  goods  in  London  on  their  account;  that  tiio 
plaintiff  was  employed  by  J.  S.,  as  a  broker,  to  purchase  and  ship,  and  did  purchase  and  ship 
the  goods  in  question  for  M.  A  Co.,  in  J.  8.'8  name,  under  the  bills  of  lading  in  the  declaration 
mentioned;  that  the  plaintiff  sent  an  invoice  to  J.  S.,  and  gave  him  notice  of  the  shipment, 
in  order  that  he  might  advise  M.  A  Co.  of  the  purchase  and  shipment,  and  transmit  them  a 
copy  of  the  invoiee, — which  invoice  J.  8.  did  send  out  to  M.  A  Co.,  with  a  letter  of  advice 
of  the  shipment;  that»  upon  the  shipment^  the  bills  of  lading  were  delivered  by  the  master 
to  the  plaintiff  as  agent  for  J.  S. ;  that  the  plaintiff  did  not  deliver  the  bills  of  lading  to  J. 
S.,  nor  did  he  transmit  the  same,  or  suffer  J.  S.  to  transmit  them,  to  M.  A  Co. ;  but  that  he, 
after  the  ship  had  proceeded  on  her  voyage  with  the  goods  on  board,  fraudulently  procured 
J.  S.  to  endorse  the  bills  of  lading,  for  the  purpose  of  securing  a  debt  alleged  to  be  due  from 
J.  S.  to  the  plaintiff;  that,  upon  the  ship's  arrival  at  Bombay,  the  master,  during  the  space 
of  four  months,  used  all  reasonable  diligence  to  discover  the  holder,  endorsee,  or  assign  of 
tbe  bills  of  lading,  but  was  unable  to  do  so,  and  there  was  during  all  that  time  no  person 
ready  at  Bombay  to  prodace  the  bills  of  lading,  and  receive  the  goods ;  and  that,  at  the  expi- 
ration of  that  time,  the  vessel  being  about  to  leave  Bombay,  and  M.  A  Co.  producing  the 
invoice  and  letter  of  advice  of  the  shipment  so  sent  to  them  by  J.  S.,  and  demanding  the 
goods,  the  master  delivered  the  goods  to  M.  A  Co. : — 
Held,  that  the  plea  was  bad. 

This  was  an  action  upon  the  case  against  a  shipowner,  for  the  non- 
delivery of  goods  pnrsnant  to  certain  bills  of  lading. 

*The  declaration  stated,  that  theretofore,  and  before  the  com-  r^nqo 
milting  of  tbe  grievances  thereinafter  mentioned,  the  defendant  ^ 
was  a  merchant  and  shipowner,  and  was  possessed  of  a  certain  ship  or 
vessel  chilled  the  Sophia  Moffat,  bound  for  certain  parts  beyond  seas,  to 
wit,  Bombay :  That  thereupon,  to  wit,  on  the  14th  of  September,  1847, 
the  defendant  received  in  and  on  board  his  said  vessel  divers  goods  and 
merchandise,  to  wit,  ^thirty  casks  of  cochineal,  then  shipped  on  r^qaq 
board  thereof  by  one  George  Bennie,  to  be  by  the  said  defendant  *■ 
Carrie*!  in  his  said  vessel  to  Bombay  aforesaid,  for  certain  freight, 
money i,  and  reward  to  be  paid  to  the  defendant  in  that  behalf:  That 
thereupon,  and  upon  the  shipment  of  the  said  goods  and  merchandise, 
one  Honry  Poole,  as  master  and  captain,  and  then  being  master  and 
captain,  of  the  said  vessel  for  the  said  voyage,  and  the  servant  of  the 
f^Id  defendant  in  that  behalf,  and  by  him  then  duly  authorized  in  that 
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behalf,  signed  and  delivered  to  the  said  Oeorge  Rennie,  divers,  to  wit, 
two,  bills  of  lading  of  and  relating  to  the  said  goods  and  merchandise, 
and  by  which  said  bills  of  lading  the  defendant,  to  wit,  by  his  said  cap- 
tain, acknowledged  the  shipment  of  the  said  goods  and  merchandise  on 
board  of  the  said  vessel,  and  undertook  to  deliver  the  same  at  Bombay 
♦<inoi  *^'^^®^*^^>  *^  *^^^  order  of  the  said  George  Rennie,  br  to  his 

-*  assigns,  for  certain  freight  in  that  behalf,  according  to  the  terms 
of  the  said  bills  of  lading, — and  which  said  bills  of  lading  were  and 
are  in  the  words  and  figures  following,  to  wit,  <<  Shipped,  in  good  order 
and  well  conditioned,  by  George  Rennie,  in  and  upon  the  good  ship 
called  Sophia  Mofiat,  whereof  is  master  for  this  present  voyage  Henry 
Poole,  and  now  riding  at  anchor  in  the  port  of  London,  and  bound  for 
Bombay,  to  say,  twenty-seven  casks  merchandise,  being  marked  and 
numbered  as  in  the  margin,  and  are  to  be  delivered  in  the  like  good 
order  and  well  conditioned,  at  the  aforesaid  port  of  Bombay  (the  act  of 
God,  the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind 
soever,  excepted),  unto  order  or  his  assigns*    Freight  for  the  said  goods 
to  be  paid  in  London,  lost  or  not  lost,  with  primage  and  average  accus- 
tomed.    In  witness  whereof,  the  master  or  purser  of  the  said  ship  hath 
afSrmed  to  four  bills  of  lading,  all  of  this  tenor  and  date,  the  one  of 
which  bills  being  accomplished,  the  other  three  to  stand  void.     Dated, 
in  London,  the  14th  of  September,  1847.     Contents  unknown.    H. 
PooLB."     And  the  other  of  the  said  bills  of  lading  was  and  is  in  the 
words  and  figures  following,  to  wit  [setting  out  the  second  bill  of  lading, 
which  was  for  «< three  casks  of  merchandise*']:   That  the  said  goods 
and  merchandise  in  the  said  bills  of  lading  mentioned  were  and  are  the 
goods  and  merchandise  so  shipped  in  the  defendant's  said  vessel,  to  be 
carried  to  Bombay  for  reward  and  freight,  as  aforesaid :  That,  before 
and  at  the  time  of  the  shipment  of  the  said  goods  and  merchandise, 
and  of  the  signing  and  delivering  of  the  said  bills  of  lading,  and  con- 
tinually thenceforward  to  the  time  of  the  committing  by  the  defendant 
*^011  ^^  ^^^  grievances  thereinafter  mentioned,  *there  was,  and  still  is, 

-*  a  good  and  approved  custom  and  usage  among  merchants,  traders, 
and  shipowners,  to  wit,  at  London  and  Bombay,  that,  when  goods  and 
merchandise  are  shipped  for  conveyance  on  board  ship,  for  freight  and 
reward  in  that  behalf,  and  for  and  relating  to  which  goods  and  mer- 
chandise, a  bill  of  lading  is  signed  and  delivered  to  the  shipper  by  the 
captain  of  such  ship,  such  goods  and  nCierchandise  are  and  shall  bo 
deliverable,  at  the  place  in  that  behalf  therein  mentioned,  by  the  cap- 
tain of  such  ship,  to  the  band  fide  holder,  endorsee,  and  assign  of  the 
said  bill  of  lading,  on  production  thereof  by  him,  according  to  the 
terms  thereof,  and  that  the  duty  of  the  owner  of  such  ship,  by  whose 
captain  and  servant  in  that  behalf  such  bill  of  lading  hath  been  so  signed 
and  delivered,  is,  and  shall  be,  to  deliver  the  said  goods  and  merchan- 
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dise,  at  the  said  place,  to  the  bond  fide  holder,  endorsee,  or  assign  of 
such  bill  of  lading,  on  production  thereof  by  him,  according  to  the 
terms  thereof:  That  the  said  George  Rennie,  upon  the  said  delivery  to 
him  of  the  said  bills  of  lading,  to  wit,  on  the  day  and  year  last  afore- 
said, bondfidej  and  for  valuable  consideration  in  that  behalf,  endorsed, 
assigned,  and  delivered  the  said  bills  of  lading  to  the  plaintiff,  to  wit,  as 
a  security  to  him,  and  in  order  that  the  plaintiff  should  be  entitled  to 
the  possession  of,  and  have  a  lien  upon,  the  said  bills  of  lading  and  the 
said  goods  and  merchandise,  for  and  until  the  payment  to  him  of  divers 
large  sums  of  money,  to  irit,  2000?.,  to  wit,  for  moneys  owing  to  him 
by  the  said  George  Rennie,  that  is  to  say,  for  moneys  theretofore,  to 
wit,  on  the  25th  of  June,  1847,  by  the  said  plaintiff  advanced  to  and 
for  and  on  behalf  of  the  said  George  Rennie,  at  his  request,  to  wit,  for 
payment,  on  behalf  of  the  said  George  Rennie,  of  the  price  of  the  said 
goods  and  merchandise,  on  the   purchase  thereof  theretofore  t^koaq 
*made  by  the  said  plaintiff  for  and  at  the  request  of  the  said  *- 
George  Rennie,  and  for  the  expenses  of  shipping  the  said  goods ;  and 
the  plaintiff  then  became,  and  thenceforward  continually  had  been,  and 
then  was,  the  bond  fide  holder  and  endorsee  and  the  assign  of  the  said 
bills  of  lading,  and  of  the  said  goods  and  merchandise,  according  to 
the  terms  of  the  said  bills  of  lading,  and  according  to  the  custom  and 
asage  of  merchants  in  that  behalf,  and  lawfully  entitled  to  the  posses- 
sion of  the  said  bills  of  lading,  and  of  the  said  goods  and  merchandise : 
That  the  said  freight  in  the  said  bills  of  lading  mentioned,  was  duly 
{■aid  in  London,  with  primage  and  average  accustomed,  according  to 
the  terms  of  the  said  bills  of  lading,  to  wit,  upon  the  day  and  year 
last  aforesaid ;  and  the  said  ship  sailed  and  departed  from  London  for 
Bombay  aforesaid,  having  the  said  goods  and  merchandise  on  board 
thereof,  to  be  carried  and  delivered  as  aforesaid,  to  wit,  on  the  day  and 
year  last  aforesaid :  And  that  it  became  and  was  the  duty  of  the  defend- 
ant, according  to  the  terms  of  the  said  bills  of  lading,  and  the  custom 
of  merchants  in  that  behalf,  to  wit,  the  custom  and  usage  aforesaid,  to 
deliver  the  said  goods  and  merchandise  to  the  bond  fide  holder  and  endor- 
see and  assign  of  the  said  bills  of  lading,  according  to  the  terms  of  the 
said  bills  of  lading,  and  the  custom  of  merchants  in  that  behalf,  to  wit, 
the  custom  and  usage  aforesaid, — of  all  which  the  defendant  had  notice, 
to  wit,  on  the  day  and  year  last  aforesaid :  Yet,  that,  although  the  said 
ship,  afterwards,  to  wit,  on  the  Ist  of  February,  1848,  arrived  at  Bom 
bay  aforesaid,  having  the  said  goods  and  merchandise  on  board  thereof; 
and  although  the  plaintiff  was  then,  and  at  the  time  of  the  committing 
of  the  grievances  by  the  defendant  thereinafter  mentioned,  the  bond 
fide  holder  and  endorsee  of,  and  lawfully  entitled  to,  the  said  bills  of 
lading,  and  was  then,  and  at  the  time  of  the  committing  of  the  said 
grievances,  the  assign  of  the  said  bills  of  lading,  and  of  *the  r^tq^q 
said  goods  and  m^erchandise,  according  to  the  terms  of  the  said  ^ 
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bills  of  lading,  and  according  to  the  custom  of  merchants  in  that  behalf, 
to  wit,  the  custom  and  usage  aforesaid,  and  lawfully  entitled  to  the 
possession  of  the  said  goods  and  merchandise,  on  production  of  the  said 
bills  of  lading;  yet  the  defendant  wrongfully,  and  contrary  to  the 
terms  of  the  said  bills  of  lading,  and  contrary  to  his  said  duty,  and  to 
the  custom  of  merchants  in  that  behalf,  to  wit,  the  custom  and  usage 
aforesaid,  delivered  the  said  goods  and  merchandise  to  certain  other 
persons,  to  wit,  certain  persons  to  the  plaintiff  unknown,  not  being  the 
bond  fide  holders  or  endorsees  or  assigns  of  the  said  bills  of  lading, 
and  not  to  the  plaintiff,  or  any  person  on  the  plaintiff*8  behalf;  and 
thereby  the  same,  and  every  part  thereof,  had  been  and  then  were 
wholly  lost  to  the  plaintiff;  and  thereby  also  the  plaintiff  had  lost  and 
been  deprived  of  his  security  and  lien  aforesaid,  and  had  been  and  then 
was  by  the  defendant  wrongfully  deprived  of  the  possession  of  the  said 
goods  and  merchandise,  and  had  lost  and  been  deprived  of  the  moneys 
so  advanced  by  him  as  aforesaid,  for  and  at  the  request  of  the  said 
shipper  of  the  said  goods  as  aforesaid,  the  whole  and  every  part  of  which 
said  moneys  still  remained  due  and  unpaid  and  lost  to  the  plaintiff. 

The  defendant  pleaded, — seventhly,  as  to  twenty-seven  casks  cif 
cochineal,  parcel  of  the  said  goods  and  merchandise  in  the  first  count 
mentioned,  the  same  being  the  goods  and  merchandise  in  the  bill  of 
lading  in  the  said  first  count  first  above  mentioned,  that  theretofore, 
and  before  the  committing  of  the  said  alleged  grievances  in  that  behalf 
mentioned,  and  before  and  during  the  time  in  that  plea  thereinafter 
mentioned,  the  said  George  Rennie  was  a  merchant  carrying  on  busi- 
ness in  this  kingdom,  to  wit,  at  Liverpool,  and  during  all  that  time  he 
«^ni1  ^^^  ^^^^  George  Rennie  acted  *as  agent  for  divers  foreign  mer- 
^  chants,  and,  among  others,  for  certain  foreign  merchants  then 
carrying  on  business  in  parts  beyond  the  seas,  to  wit,  at  Bombay,  in 
the  East  Indies,  under  the  name  and  style  of  Mhowjee  D*harsey  &  Co., 
but  whose  names  are  not  otherwise  or  further  known  to  the  defendant ; 
and  the  said  George  Rennie  during  that  time  had  been  used  to  receive 
in  this  kingdom,  to  wit,  at  Liverpool  aforesaid,  goods  and  merchandise 
consigned  to  him  by  the  said  Mhowjee  D*harsey  &  Co.,  from  Bombay 
aforesaid,  to  be  sold  and  disposed  of  by  him  the  said  George  Rennie 
for  and  on  behalf  of  the  said  Mhowjee  D'harsey  &  Co.,  and  also  to 
buy  other  goods  and  merchandise  in  this  kingdom  for  and  on  behalf, 
and  according  to  the  order  of  the  said  Mhowjee  D'harsey  &  Co.,  and 
to  ship  and  send  the  same,  when  so  bought,  from  this  kingdom  to  the 
said  Mhowjee  D*harsey  &  Co.,  to  parts  beyond  the  seas,  to  wit,  to  Bom- 
bay aforesaid, — of  all  which  the  plaintiff,  during  all  that  time,  had 
notice :  That  the  plaintiff  during  that  time  had  been  and  was  engaged 
in  business,  to  wit,  as  broker  and  merchant  and  commission  agent,  to 
wit,  in  London,  and  had  been  and  was,  as  such  broker  and  merchant, 
from  time  to  time  employed  by  the  said  George  Rennie  in  and  for  the 
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purpose  of  purchasing  goods  and  merchandise  for  exportation,  and  of 
shipping  the  same,  in  the  name  of  the  said  George  Rennie,  to  be  con- 
veyed to  diners  foreign  markets  and  ports :  That,  before  the  shipment 
in  the  said  first  count  mentioned,  to  wit,  on  the  l«5th  of  April,  1847,  a 
certain  order  was  sent  from  the  said  Mhowjee  D'harsey  &  Co.,  and  was 
then,  to  wit,  on  the  day  and  year  aforesaid,  received  by  the  said  George 
fiennie,  to  wit,  for  the  purchase  by  him,  on  behalf  of  the  said  Mhowjee 
D*harsey  &  Co.,  of  a  certain  large  quantity  of  goods  and  merchandise, 
to  wit,  2000  lbs.  of  black  cochineal  and  2000  lbs.  of  silver-coloured 
cochineal,  and  for  the  sending  of  the  *same,  when  so  purchased,  r^coAc 
to  the  said  Mhowjee  D'harsey  &  Co.,  to  Bombay  aforesaid, — of  ^ 
all  which  the  plaintiff  then  had  notice :  That  the  plaintiff  thereupon,  to 
wit,  on  the  day  and  year  aforesaid,  was  employed  by  the  said  George 
Rennie,  as  the  agent  of  the  said  George  Rennie,  to  purchase  the  said 
goods  and  merchandise  so  ordered  as  aforesaid,  and  to  ship  the  same  on 
the  behalf  and  in  the  name  of  the  said  George  Rennie,  to  be  conveyed 
to  the  said  Mhowjee  D*harsey  &  Co.,  to  Bombay  aforesaid,  pursuant  to 
the  said  order ;  and  the  plaintiff  then,  to  wit,  on  the  day  and  year 
aforesaid,  in  pursuance  of  the  said  employment,  did  purchase  the  said 
last-mentioned  goods  and  merchandise,  and  did  then  cause  the  same  to 
be  shipped  in  and  on  board  the  said  vessel  in  the  said  first  count  men- 
tioned, under  a  certain  bill  of  lading,  to  wit,  the  bill  of  lading  in  the 
said  first  count  first  mentioned ;  and  the  said  last-mentioned  goods  and 
merchandise,  and  the  said  twenty-seven  casks  merchandise  described  in 
the  said  bill  of  lading  in  the  said  first  count  first  mentioned,  were  and 
are  the  same  identical  goods  and  merchandise,  and  the  said  shipment  of 
the  said  goods  and  merchandise  so  purchased  by  the  plaintiff  as  afore- 
said, pursuant  to  his  said  employment  as  the  agent  of  and  for  the  behalf 
of  the  said  George  Rennie,  was  and  is  the  same  shipment  of  the  said 
goods  and  merchandise  mentioned  and  described  in  the  bill  of  lading  in 
the  said  first  count  first  above  mentioned,  in  and  on  board  the  said  ves- 
sel in  the  said  first  count  mentioned,  and  under  the  said  bill  of  lading 
ia  the  said  first  count  mentioned :  That  the  plaintiff,  upon  the  making 
of  the  said  purchase  and  shipment,  to  wit,  on  the  day  and  year  afore- 
said, sent  a  certain  invoice,  to  wit,  an  invoice  of  the  said  goods  and 
merchandise  so  purchased  and  shipped  as  aforesaid,  to  the  said  George 
Rennie,  and  then  gave  notice  to  him  of  the  said  shipment,  for  a  certain 
purpose,  that  is  to  say,  that  he  *the  said  George  Rennie  might  r^eoQ/. 
advise  the  said  Mhowjee  D'harsey  &  Co.  of  the  said  purchase  and  ^ 
shipment,  and  transmit  to  them  a  copy  of  the  said  invoice,  a  copy  of 
which  said  invoice  he  the  said  George  Rennie  did  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  so  send  out,  together  with  a  letter  of  advice 
of  such  purchase  and  shipment,  to  the  said  Mhowjee  D*harsey  &  Co., — 
of  all  which  premises  the  plaintiff  then  had  notice :  That,  upon  the  said 
shipment  being  made  as  aforesaid,  the  said  bill  of  lading  in  the  said  first 
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count  first  mentioned  was  delivered  by  the  said  Henry  Poole  to  the 
plaintiff  as  the  agent  of  the  said  George  Bennie ;  and  the  said  delirery 
to  the  plaintiff  as  such  agent,  was  and  is  the  deliyery  of  the  said  last- 
mentioned  bill  of  lading  to  the  said  George  Rennie  in  the  said  first 
count  mentioned ;  nevertheless,  the  plaintiff  did  not  deliver  the  said 
last-mentioned  bill  of  lading,  or  any  part  thereof,  to  the  said  George 
Rennie,  nor  did  he  transmit  the  same,  or  any  part  thereof,  nor  did  he 
suffer  or  permit  the  said  George  Rennie  to  transmit  the  same,  or  any 
part  thereof  to  the  said  Mhowjee  D'harsey  k  Co. ;  but,  on  the  contrary 
thereof,  after  the  said  shipment,  and  after  the  said  vessel  had  prooeeded 
on  her  said  voyage,  with  the  said  goods  and  merchandise  so  on  board 
the  same  as  aforesaid,  to  wit,  on  the  10th  of  October,  1847,  the  plain- 
tiff fraudulently  caused  and  procured  the  aaid  George  Rennie  to  endorse, 
and  the  said  George  Rennie  fraudulently  endorsed,  the  said  bill  of  lading 
to  him,  the  plaintiff,  to  wit,  for  the  purpose  of  securing  a  c^tain  debt 
then  alleged  to  be  due  from  the  said  George  Rennie  to  the  plaintiff, 
which  said  last-mentioned  endorsement  was  and  is  the  said  endorsement, 
assignment,  and  delivery  of  the  said  bill  of  lading  to  the  plaintiff  in 
the  said  first  count  first  mentioned :  That,  afterwards,  to  wit,  on  the 
10th  of  January,  1848,  the  said  vessel  arrived  at  Bombay  aforesaid, 
^oA^-i  And  the  said  *  vessel  there  remained  at  Bombay  from  and  after  the 
-*  said  arrival  thereof  there  as  aforesaid,  for  a  long  space  of  time, 
to  wit,  for  the  space  of  four  months  then  next  following,  the  same  being 
a  sufScient  and  reasonable  time  for  the  holder,  endorsee,  or  assignee  of 
the  said  bill  of  lading  to  produce  the  same  to  the  said  Henry  Poole, 
who  during  all  that  time  was  the  master  of  the  said  vessel,  and  the 
agent  of  the  defendant  in  that  behalf,  to  wit,  until  the  10th  of  May, 
1848 ;  and  during  all  that  time,  the  said  Henry  Poole,  so  being  such 
master  as  aforesaid,  was  ready  and  willing  to  deliver  the  said  last-men- 
tioned goods  and  merchandise  to  the  holder,  endorsee,  or  assignee  of 
the  said  last- mentioned  bill  of  lading,  on  production  thereof  by  him, 
and  during  all  that  time  he  the  said  Henry  Poole  used  all  reasonable 
care  and  diligence  to  discover  the  holder,  endorsee,  or  assignee  of  the 
said  last-mentioned  bill  of  lading,  but  was  wholly  unable  so  to  do,  and, 
during  all  that  time  no  holder,  endorsee,  or  assignee  of  the  said  last- 
mentioned  bill  of  lading  was  ready,  at  Bombay  aforesaid,  to  produce 
the  last-mentioned  bill  of  lading,  and  to  receive  the  said  last-mentioned 
goods  and  merchandise,  or  any  part  thereof:  That  afterwards,  and  at 
the  expiration  of  such  reasonable  time  as  aforesaid,  to  wit,  on  the  10th 
of  May,  in  the  year  last  aforesaid,  because  it  then  became  and  was 
necessary  for  the  said  vessel  to  leave  Bombay  aforesaid,  and  to  proceed 
with  and  prosecute  the  further  voyage  of  the  said  vessel,  and  because 
the  said  Mhowjee  D'harsey  k  Co.  produced  the  last-mentioned  copy  of 
the  said  invoice  of  the  said  goods  and  merchandise  in  the  said  last-men- 
tioned bill  of  lading  mentioned,  together  with  the  said  letter  of  adrice 
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of  8aoh  shipment  as  aforesaid,  so  sent  by  the  said  George  Ronnie  as 
aforesaid,  and  then  demanded  the  said  last-mentioned  goods  and  mer- 
chandise from  the  said  Henry  Poole,  so  being  such  master  as  r^oAo 
aforesaid,  and  then  ^affirmed  that  thej  were  the  trae  owners  of  ^ 
the  said  last-mentioned  goods  and  merchandise,  he,  the  said  Henrj 
Poole,  on  the  faith  of  the  said  invoice  and  letter  of  advice,  and  being 
persuaded  by  the  contents  thereof  that  the  said  last-mentioned  goods 
and  merchandise  were  the  goods  and  merchandise  of  the  said  Mhowjee 
D'harsey  k  Co.,  and  that  they  had  been  so  shipped  as  aforesaid  for  and 
on  behalf  and  for  the  benefit  of  the  said  Mhowjee  D'harsey  &  Go.  by 
the  said  George  Rennie,  as  the  agent  of  the  said  Mhowjee  D'harsey  k 
Co.,  he,  the  said  Henry  Poole,  as  he  lawfully  might,  then,  to  wit,  on 
the  day  and  year  aforesaid,  delivered  the  said  last-mentioned  goods  and 
merchandise  to  the  said  Mhowjee  D'harsey  k  Co. ;  which  was  the  deli- 
very of  the  said  last-mentioned  goods  and  merchandise  by  the  plainti£f 
in  that  behalf  in  the  said  first  count  complained  of, — ^verification. 

The  eighth  plea  was  similar  to  the  seventh,  and  applied  to  the  three 
casks  of  cochineal  in  the  second  bill  of  lading  mentioned. 

To  these  pleas  the  plaintiff  demurred  specially,  assigning  for  causes 
(as  to  each),  that  the  said  plea  is  double  and  multifarious,  in  this,  to 
wit,  that  it  seta  np  and  offers  several  separate  and  distinct  defences  to 
the  said  action,  that  is  to  say,  that  the  plaintiff  was  not  the  bond  fide 
holder,  endorsee,  and  assignee  of  the  said  bill  of  lading  in  that  plea 
mentioned,  and  also  states  that  the  defendant  was  excused  from  deliver- 
ing the  said  goods  and  merchandise  in  that  plea  mentioned  to  the  holder, 
endorsee,  and  assignee  of  the  said  bill  of  lading,  by  reason  of  the  laches 
sod  default  of  the  holder  thereof,  in  not  producing  the  same  to  the 
master  of  the  said  vessel,  and  not  being  ready  to  receive  the  said  goods 
and  merchandise  within  a  reasonable  time  for  that  purpose,  and  also 
that  the  said  goods  and  merchandise  in  that  plea  mentioned  were  de^ 
livered  to  the  consignee  and  *true  owner  thereof,  who,  as  such,  r^cOAo 
▼as  entitled  to  the  delivery  thereof,  and  also  that  the  holder  and  ^ 
assignee  of  the  said  bill  of  lading  in  that  plea  mentioned,  was  the  agent 
and  consignee  and  true  owner  thereof,  to  whom  the  goods  and  merchan- 
dise in  that  plea  mentioned  were  in  fact  delivered ; — that  the  plea  was 
tn  argumentative  traverse  and  denial  of  the  averment  in  the  first  count, 
that  the  plaintiff  was  the  band  fide  holder,  endorsee,  and  assignee  of  the 
said  bill  of  lading  in  that  plea  mentioned ; — that  the  plea  was  an  argu^ 
mentative  traverse  of  the  usage  and  custom  of  merchants  in  the  first 
count  mentioned,  to  deliver  the  said  goods  and  merchandise  to  the  band 
fid^  holder,  endorsee,  and  assignee  of  the  bill  of  lading ; — that  the  plea 
▼as  an  argumentative  traverse  of  the  duty  alleged  in  the  first  count, 
to  deliver  the  same  to  the  band  fide  holder,  endorsee,  and  asMgnee  of 
the  said  bill  of  lading ; — ^that  the  plea  confessed' the  matters  and  causes 
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of  action  in  the  first  count  mentioned,  bat  did  not  sufficiently,  or  at  all, 
avoid  the  legal  effect  and  consequences  thereof. 

The  defendant  joined  in  demurrer. 

Cowling,  in  support  of  the  demurrers.(a)— The  serenth  and  eighth 

♦<nm  P^®*®  *^®  ^*^  ^^  ^*^"^  *^^  ^^  substance.  *[Maule,  J. — We  all 
-'  think  the  pleas  are  bad.  For  the  present,  you  may  confine  your- 
self to  the  declaration.]  It  is  submitted  that  the  endorsee  of  a  bill  of 
lading  may  maintain  an  action  for  a  breach  of  the  duty  resulting  from 
the  contract  on  the  part  of  the  shipowner ;  and  that  this  declaration 
may  be  sustained,  either  as  an  informal  count  in  trover,  or  as  a  count 
founded  upon  that  duty.  The  facts,  as  they  appear  upon  the  record, 
are  these : — The  defendant,  a  shipowner,  receives  goods  from  Rennie ; 
his  agent,  the  captain,  signs  a  bill  of  lading,  admitting  the  receipt  of 
the  goods  from  Rennie,  and  undertaking  to  deliver  them,  at  Bombay, 
to  Rennie's  order,  on  payment  of  freight.*  The  declaration  states  that 
the  freight  was  paid,  and  alleges  a  well-known  usage,  of  which,  as  part 
of  the  law-merchant,  the  court  will  take  notice.  [Mauls,  J. — Such  a 
usage  must  be  alleged  as  part  of  the  contract ;  otherwise,  it  is  a  mere 
statement  of  evidence.(i)]  The  plaintiff  became  an  endorsee  of  the 
bill  of  lading  for  a  valuable  consideration ;  and  of  that  fact  the  defend- 
ant had  notice.  The  result  is,  that  the  defendant  having  received  the 
goods,  to  be  delivered  to  Ronnie's  order,  and  Rennie  having,  by  endors- 
ing the  bills  of  lading,  conveyed  the  goods  to  the  plaintiff,  of  which 
the  defendant  had  notice,  the  latter  is  estopped  from  denying  the  plain- 
tiff 's  right  to  the  possession  of  them.  [MXule,  J. — All  this  history 
of  the  goods  and  the  bills  of  lading,  is  like  the  allegation  of  the  finding 
in  trover.]  The  declaration  might  possibly  be  bad  on  special  de- 
murrer, for  stating  all  these  facts  ;  but  it  is  clearly  sufficient,  on  gene- 
ral demurrer :  and  it  goes  on  to  allege  a  conversion.  The  defendant 
having,  by  his  agent,  signed  the  bills  of  lading  for  a  valuable  considera- 
tion, and  they  having  been,  with  his  knowledge,  endorsed  over  to  the 
plaintiff,  an  implied  duty  arose,  on  the  part  of  the  defendant,  to  deliver 
^Q^  1  -I  the  *goods  to  the  plaintiff,  as  such  endorsee ;  and  case  lies  against 
-^  him  for  a  breach  of  such  implied  duty.  [Maule,  J. — There 
seems  to  me  to  be  a  manifest  want  of  printy.  Have  you  any  autho- 
rity to  fortify  your  position  ?]     Levy  v.  Langridge,  4  M.  &  W.  837,t 

(a)  The  poiots  marked  for  argnment  on  the  part  of  the  plaintiff,  were — "that  the  pleas 
reipeotively  were  multifiuioiiB,  as  raising  seTeral  distinet  defences;  that  they  respectively  con- 
tained argumentative  traverses  of  material  averments  in  the  first  count  of  the  declaration;  and 
that  they  confessed  the  duty  alleged,  and  the  breach  of  it,  as  charged  in  the  first  coant,  asd 
showed  no  safficient  legal  avoidance  of  or  excuse  for  such  breach :  and, — if  it  were  intended  to 
be  argued  that  the  first  oount  of  the  declaration  was  bad, — ^Ihat  the  action  lay  by  the  assignee 
of  the  bill  of  lading,  in  respect  of  the  duty  attaching  upon  the  shipowner,  as  averred  in  tb&t 
count;  or,  at  all  events,  that  it  was  sufficient,  on  general  demurrer,  as  a  special  count  in  trover, 
inasmuch  as  it  showed  the  legal  property  in  the  goods  to  have  been  vested  in  the  plaintilf, 
ftnd  a  conversion  by  a  tortious  misdelivery.'' 

(b)  And  see  8  M.  Gr.  ±  S.  (E.  C.  L.  R.  vol.  65),  note  A. 
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18  an  authority  for  it.     There,  the  declaration,  in  case,  stated  that  L., 
the  father  of  the  plaintiff,  bargained  with  the  defendant  to  buy  of  him 
a  gun,  to  wit,  for  the  U9e  of  him$elf  and  his  sons  ;  that  the  defendant 
then,  by  falsely  and  fraudulently  warranting  the  gun  to  have  been  made 
bj  Nock,  and  to  be  a  good,  safe,  and  secure  gun,  sold  the  said  gun  to 
L,  for  the  use  of  himself  and  his  sons,  for  24{. ;  whereas,  in  truth  and 
in  fact,  the  defendant  was  guilty  of  great  breach  of  duty,  and  of  wilful 
deceit,  negligence,  and  improper  conduct,  in  this,  that  the  gun  was  not 
made  by  Nock,  nor  was  a  good,  safe,  and  secure  gun,  but,  on  the  con- 
trary thereof,  was  made  by  a  very  inferior  maker  to  Nock,  and  was  a 
bad,  unsafe,  ill-manufactured,  and  dangerous  gun,  and  wholly  unsound, 
and  of  very  inferior  materiak, — of  all  which  the  defendant,  at  the  time 
of  such  warranty  and  sale,  had  notice;  and  that  the  plaintiff,  knowing 
and  confiding  in  the  said  warranty^  used  the  gun,  which  but  for  the 
warranty  he  would  not  have  done  ;  and  that  the  gun,  being  in  the  hands 
of  the  plaintiff,  by  reason  and  wholly  in  consequence  of  its  weak,  dan- 
gerous, and  insufficient  construction  and  materials,  burst  and  exploded, 
whereby  the  plaintiff  was  greatly  wounded,  &c.,  and  wholly  by  means 
of  the  premises,  breach  of  duty,  and  improper  conduct  of  the  plaintiff, 
lost  the  use  of  his  hand  :  and  it  was  held,  on  error  (after  verdict  for  the 
plaintiff  on  not  guilty,  and  on  other  pleas  denying  the  warranty,  and 
that  the  gun  was  unsafe,  &c.),  that  the  action  was  maintainable.     Lord 
Denman, — in  giving  the  judgment  *of  the  court  of  error,  there  r^o^rt 
Bays :  <<  We  agree  with  the  Court  of  Exchequer,  and  affirm  their  ^ 
judgment,  on  the  ground  stated  by  Parke,  B.,  « that,  as  there  is  fraud, 
and  damage,  the  result  of  that  fraud,  not  from  an  act  remote  and  con- 
sequential, but  one  contemplated  by  the  defendant  at  the  time,  as  one 
of  its  results,  the  party  guilty  of  the  fraud,  is  responsible  to  the  party 
iajored.'  *'     Here,  there  was  no  fraud :  but  there  was  something  that 
was  equivalent,  viz.,  the  signing  a  bill  of  lading,  contemplating  the 
goods  to  be  deliverable  to  the  shipper's  order.     The  two  cases,  there- 
fore, in  effect,  contain  the  same  ingredients ;  and  the  same  objection 
applies  to  both, — there  was  no  contract  with  the  plaintiff.     [Maule,  J. — 
They  seem  to  put  it  on  the  ground  of  a  public  wrong.    A  public  wrong,  from 
which  a  private  and  particular  injury  results  to  an  individual,  gives  that 
individual  a  right  of  action.     But,  where  there  is  a  private  wrong,  it  is 
hard  to  say  that  one  who  sustains  a  private  injury  (but  with  whom  no 
contract  is  made),  can  maintain  an  action.     Any  friend  of  the  plaintiff 
in  that  case  might  bring  an  action, — any  assignee,  except  one  claiming 
through  a  thief,  might  equally  maintain  an  action  for  a  resulting  injury, 
if  the  gun  was  sold  for  the  use  of  the  plaintiff  and  his  assigns  !]     The 
action  was  founded  upon  the  breach  of  duty.     [Maule,  J. — No.     The 
court  held  that  the  defendant  below  knew  that  the  son  (the  plaintiff 
below)  would  use  the  gun, — and  put  it  on  the  ground  of  a  false  repre- 
sentation being  made,  to  the  prejudice  of  the  person  who  acted  upon  it 
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It  was  put  upon  the  ground,  not  of  breadi  of  duty  at  all,  but  of  tort. 
The  plaintiff  was  one  of  the  very  persons  for  whose  use  the  gun  was 
understood  to  be  sold.]  In  this  case,  the  defendant  knew  that  the  ImIIs 
of  lading  had  been  endorsed  to  the  plaintiff  for  a  valuable  consideration. 
*A1  V\  ^^^^^^^9  ^' — If  there  had  been  any  fraud  or  ^misrepresenta- 

^  tion  here,  the  case  of  Levy  v.  Langridge  would  have  been  ia 
point.     But  this   is   purely  matter  of  contract.     Cresswell,  J. — 
In  Levy  v.  Langridge,  the  defendant  below  did  wrong  in  the  first 
instance,  in  selling  a  bad  gun.     But,  here,  the  defendant  did  no  wrong 
in  signing  the  bills  of  lading,]     The  defendant  has,  by  his  conduct, 
induced  a  third  person  to  ^ve  value  for  the  bills  of  lading.    [Maule, 
J. — The  utmost  that  can  be  said,  is,  that  he  has  induced  the  plaintiff  f. 
imagine  that  he  had  a  right  which  the  law  did  not  give  him.     Can  your 
view  be  sustained,  without  considering  the  endorsement  of  the  bills  of 
lading  to  transfer  the  property  in  the  goods  to  the  plaintiff?     If  that 
be  so,  it  comes  round  to  trover.]     That  might  have  been  so,  if  this  had 
been  a  case  of  negligence,  and  not  of  misfeasance.     In  Boorman  n. 
Brown,  3  Q.  B.  511  (E-  C.  L.  R.  vol.  48),  2  Gale  &  D.  798,  the  dech  • 
ration  (in  case)  stated,  that  the  defendant  was  an  oil^broker,  and  thiit 
the  plaintiffs,  linseed-crushers,  retained  him,  as  such  broker,  to  sell  aoi 
deliver  for  them  thirty  tons  of  linseed  oil,  according  to  the  contracts  of 
aale,  to  such  persons  as  should  purchase,  for  commission  and  reward  to 
the  defendant  in  that  behalf,  which  retainer  he  accepted ;  that  he,  as 
«uch  broker,  in  pursuance  of  the  retainer,  made  a  contract  between  the 
plaintiffs  and  P.,  by  which  the  plaintiffs  sold  to  P.,  and  he  bought  of 
them,  the  thirty  tons,  at  the  price,  &c.,  to  be  delivered  by  parcels  at  a 
place  and  times  named  in  the  declaration,  each  parcel  to  be  paid  for  in 
ready  money ;  that  the  plaintiffs  consigned  two  of  the  parcels  to  the 
defendant,  and  he  delivered  them  to  P.,  on  payment ;  and  that,  after 
the  making  of  the  contract,  and  in  pursuance  thereof,  and  of  the 
retainer,  the  plaintifl^  consigned  to  the  defendant,  as  such  broker,  the 
*^141  '^^s^^'^®  ^^  ^^®  thirty  tons,  to  be  delivered  by  him  to  P.,  on  *p8j- 

^  ment ;  that  the  oil  arrived,  &c.,  of  which  the  defendant  had 
notice,  and  took  upon  himself  the  delivery  according  to  the  contract ; 
and  thereupon  it  became  and  wa9  the  defendant* 9  dutg^  as  such  broker  at 
aforesaid^  to  use  aU  reasonable  care  that  the  oil  should  not  be  delivered  to 
P.,  or  any  other  person^  without  the  price  being  paid  to  the  defendant^ 
according  to  the  contract ;  yet  that  the  defendant,  not  regarding  such 
duty,  did  not  use  reasonable  care,  &c.,  that  the  oil  should  not  be  deli- 
vered, &c.,  without  the  price  being  paid,  but  neglected  and  refused  so 
to  do,  and  so  negligently  and  carelessly  behaved  in  the  premises,  that, 
by  the  defendant's  mere  carelessness  and  negligence,  the  last-mentioned 
oil  was  delivered  to  H.  k  Co.,  without  the  price  being  paid  by  P.,  or 
any  other  person,  to  the  defendant ;  by  reason  whereof,  and  of  P.  having 
become  bankrupt  and  unable  to  pay,  the  plaintiffs  lost  the  said  oil,  and 
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the  price  thereof,  &c.  It  was  held  by  the  Court  of  Queen*s  Bench,  after 
rerdiet  for  the  plaintiffs,  that  the  dnt  j  was  laid  in  the  declaration  as 
resulting  from  the  defendant's  character  of  broker ;  but  that  the  duties 
of  a  broker,  as  defined  bj  statute  and  common  law,  did  not  include  those 
said  to  have  been  violated  bj  the  defendant ;  and  the  judgment  was 
arrested.  But  it  was  afterwards  held  by  the  Court  of  Exchequer  Cham- 
ber, on  error,  that  the  duty  resulted  from  an  express  contract  described 
in  the  declaration,  and  did  not  arise  simply  from  the  defendant's  cha- 
racter of  broker,  and  that,  for  the  breach  of  such  duty,  an  action  of  tort 
lay :  and  the  judgment  of  the  court  below  was  reversed.  [Williams, 
J. — The  judgment  of  the  Exchequer  Chamber  in  that  case  was  affirmed 
by  the  House  of  Lords.(a)]  This  view  of  the  case  is  not  inconsistent 
with  Thompson  v.  Dominy,  14  M.  k  W.  408,t  where  it  was  held  that 
the  effect  of  an  endorsement  *of  a  bill  of  lading  is,  to  transfer  ^^^^  . 
the  property  in  the  goods,  but  not  the  contract.  Nor  is  Berk-  ^ 
ley  V.  Watling,  7  Ad.  &  £.  29  (E.  C.  L.  E.  vol.  84),  2  N.  &  P.  17«, 
W.  W.  k  D.  429,(ft)  any  authority  against  the  plaintiff. 

Hugh  Hill,  contrd..((?) — The  declaration  is  clearly  bad  on  general 
demurrer :  it  cannot  be  sustained  as  for  a  breach  of  contract,  for,  there 
is  no  contract;  neither  is  it  good  as  an  informal  count  in  trover. 
[Maule,  J. — Confine  yourself  to  the  latter  point.]  The  declaration 
alleges  that  the  goods  in  question  were  shipped  by  Rennie :  it  is  not 
alleged  that  he  was  the  owner  of  them.  It  then  sets  out  a  usage  or 
custom, — differing  somewhat  from  the  ordinary  usage  and  custom  of 
merchants,  of  which,  according  to  Brandao  v.  Barnett,  8  M.  Or,  k  S. 
619  (R  C.  L.  R.  vol.  64),  12  Clark  k  Fin.  787,  *and  other  cases,  p^g^g 
the  court  will  take  judicial  notice.  [Maule,  J. — ^It  is  stating  a  ^ 
piece  of  evidence  merely .(<2)]  The  question,  how  far  contracts  are 
affected  by  customs  and  local  usages,  was  very  much  discussed,  and 

(a)  See  Brown  v.  Boorman,  11  Clark  A  Fin.  1. 

(i)  There,  the  deelenttion  (in  AMwnpiit)  stated  that  the  defendants  W.  A  K.  were  owners 
of  aihip;  that,  in  oonsideration  that  the  plain  tiff,  at  their  request,  shipped  goods  on  hoard,  to 
be  deliTered  to  him,  W.  and  K.  promised  to  deliver :  breach,  non-delivery.  N.  pleaded  sepa- 
ntely,  and  traversed  the  shipment  On  the  trial,  the  plaintiff  prodneed  a  bill  of  lading,  signed 
by  the  eaptain  of  the  ship,  tnmsmitted  to  the  plaintiff  by  W.,  stating  the  goods  to  be  shipped 
by  W,  to  he  delivered  to  the  plaintiff  or  assigns.  Bvidenoe  also  was  given  to  show  that  the 
pUintiff  held  the  bill  of  lading  for  value.  W.  was  the  managing  owner.  It  was  held  that  N. 
iBigbt  prodnce  evidence  that  the  goods  were  not  shipped  in  fact,  and  was  not  estopped  by  the 
bill  of  lading,  snpposing  each  estoppel  to  exist  in  general,  inasmnoh  as  the  plaintiff  conld  sup- 
port his  issue  only  by  making  W.  his  agent»  and,  if  W.  was  so,  the  plaintiff  was  cognisant, 
through  him,  of  the  fact 

(c)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — "  that  the  seventh 
Bad  eighth  pleas  respectively  were  not  open  to  the  objections  raised  by  the  demurrers ;  that 
the  declaration  was  bad,  in  this,  that  the  custom  therein  set  out  was  unreasonable,  and  con- 
tnrj  to  lair ;  ^at  it  was  not  alleged  in,  nor  did  it  appear  from  the  declaration,  that  the  plain- 
tiff ever  was  ready  at  Bombay  to  receive  the  goods,  or  that  he  had  any  agent  there,  or  that 
th«r«  was  any  person  thore  to  whom  the  goods  could  have  been  delivered  on  behalf  of  the 
pUinliff,  or  that  the  defendant,  or  the  master  of  the  vessel,  ever  had  notice  of  the  endorse- 
ment  of  the  bill  of  lading  to  the  plaintiff/' 

(tf)  Sopra,  310. 
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many  of  the  authorities  adverted  to,  in  Hutton  v.  Warren,  1  M.  t  W. 
466,t  Tyrwh.  &  6.  646.     It  was  there  held  that  a  custom  of  the 
country,  by  which  the  tenant  of  a  farm,  cultivating  it  according  to  the 
course  of  good  husbandry,  is  entitled,  on  quitting,  to  recover  from  the 
landlord  or  incoming  tenant,  a  reasonable  allowance  for  seeds  and  labour 
bestowed  on  the  arable  land  in  the  last  year  of  the  tenancy,  and  is  bound 
to  leave  the  manure  for  the  landlord,  if  he  will  purchase  it, — ^is  not 
excluded  by  a  stipulation  in  the  lease  under  which  he  holds,  that  he  will 
consume  three-fourths  of  the  hay  and  straw  on  the  farm,  and  spread 
the  manure  arising  therefrom,  and  leave  such  of  it  as  shall  not  be  so 
spread,  on  the  land,  for  the  use  of  the  landlord,  on  receiving  a  reason- 
able price  for  it.     Here,  the  allegation  of  notice  is,  in  effect,  without 
date, — ^the  day  and  year  last  aforesaid,  refers  to  a  time  anterior  to  the 
shipping  of  the  goods.     The  declaration  then  goes  on  to  allege,  that, 
although  the  ship  afterwards  arrived  at  Bombay,  with  the  goods  on 
board,  and  although  the  plaintiff  was  the  bond  fide  holder  and  endorsee 
of,  and  entitled  to,  the  bills  of  lading,  and  was  the  assignee  of  the  said 
bills  of  lading,  and  of  the  said  goods  and  merchandise,  according  to  the 
terms  of  the  bills  of  lading,  and  according  to  the  custom  of  merchants 
in  that  behalf,  and  lawfully  entitled  to  the  possession  of  the  goods,  on 
production  of  the  bills  of  lading, — ^yet  that  the  defendant  wrongfully 
delivered  them  to  other  persons,  not  being  the  band  fide  holders,  or 
endorsees,  or  assigns  of  the  said  bills  of  lading,  and  thereby  they  \rere 
*^1 71  '^^^  ^^  ^^^  plaintiff.     All  this  is  consistent  with  ^the  plaintiff's 
-^  having  kept  the  bills  of  lading  in  London,  and  with  there  being 
no  person  at  Bombay  authorized  or  ready  to  receive  the  goods, — or 
with  the  goods  being  warehoused,  the  master  having  no  notice  who 
was  the  holder  of  the  bills  of  lading,  and  with  their  having  been 
destroyed  by  fire  in  the  hands  of  the  warehousekeeper  with  whom  tbej 
were  so  deposited. 

Cowling^  in  reply. — The  allegations  in  the  declaration  are  clearly  not 
consistent  with  the  last  suggestion.  [Maule,  J. — Assuming  this  to  be 
a  count  in  trover,  would  the  statement  as  to  the  non-delivery  of  the 
goods  be  a  good  averment  of  a  conversion  7]  It  is  submitted  that  it 
would.  [Cresswell,  J. — It  does  not  appear  that  the  plaintiff  ever  put 
himself  in  a  condition  to  demand  the  goods,  by  producing  the  bills  of 
lading :  nor  does  the  declaration  state  facts  to  show  that  the  defendant 
has  put  it  out  of  his  power  to  deliver  the  goods,  when  the  plaintiff  is  in 
a  condition  to  demand  them.  Williams,  J. — Could  we  have  adjudged 
the  facts  here  stated,  if  found  on  a  special  verdict,  to  amount  to  a  con- 
version ?  Maule,  J. — ^You  neither  aver  the  production  of  the  bills  of 
lading,  nor  allege  any  excuse  for  not  producing  them.]  The  declaration 
shows  that  the  defendant  has  incapacitated  himself  from  delivering  the 
goods,  and  that  they  are  wholly  lost  to  the  plaintiff.  [Cresswell,  J.— 
That  is  an  inference  of  law  which  does  not  arise  from  the  facts  stated.] 
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It  is  an  inference  of  fact ;  though^  undoubtedly,  it  might  have  been 
alleged  with  greater  accuracy.     [Mauls,  J. — The  declaration  does  not 
shoit  that  the  goods  were  the  goods  of  the  plaintiiT,  or  that  they  were 
converted.']     Having  received  the  goods  as  Ronnie's,  the  defendant  is 
estopped  from  denying  the  title  of  Rennie  or  his  assignee.     The  case 
b  somewhat  amalogous  to  Hawes  v.  Watson,  2  B.  &  G.  540  (E.  G.  L. 
R.  vol.  9),  4  D.  &  R.  22,  R.  &  M.  6 :  there  A.,  on  the  26th  of  ^^g- g 
^September,  sold  to  B.,  by  contract,  one  hundred  casks  of  tallow,  ^ 
tlicn  lying  at  a  wharf,  at  so  much  per  cwt.,  and  on  the  same  day  gave 
him  a  written  order  to  the  wharfingers,  <<  to  weigh,  deliver,  transfer, 
and  re-house'*  the  same ;  and,  on  the  next  day,  B.,  who  had  previously 
entered  into  a  contract  with  G.  &  Go.  for  the  sale  of  the  three  hundred 
casks  of  tallow,  in  part  fulfilment  of  that  contract,  obtained  from  the 
irharfingers,  and  sent  to  G.  k  Go.,  the  following  acknowledgment : — 
"Messrs-  G.  &  Go.     We  have  this  day  transferred  to  your  account  (by 
virtue  of  an  order  from  B.)  one  hundred  casks  of  tallow,  &c.,  with 
charges  from  the  10th  October:*'  and,  upon  receipt  of  this,  G.  &  Go. 
paid  B,  the  full  amount  of  the  tallow,  and  shortly  afterwards  the  wharf- 
ingers delivered  twenty-one  of  the  casks  to  the  order  of  G.  &  Go. :  on 
tlie  11th  October,  B.  stopped  payment,  and,  on  the  14th,  A.,  the  originU 
vendor,  sent  notice  to  the  wharfingers  not  to  deliver  the  reiuainder  of 
the  tallow  to  B.  or  his  order,  although  the  tallow  had  not  been  weighed. 
It  was  held,  in  trover  by  G.  &  Go.  against  the  wharfingers,  that,  after 
their  acknowledgment  that  they  had  transferred  the  tallow  to  G.  &  Go.'s 
account,  they  held  it  as  the  agents  of  G.  &  Go.,  and  therefore  were 
estopped,  and  could  not  set  up  as  a  defence  a  right  in  A.  to  stop  it  in 
transitu.     Smith  v.  Marsach,  6  Man.  Gr.  &  S.  486  (E.  G.  L.  R.  vol.  60), 
6  D.  &  L.  863,  recently  decided  in  this  court,  is,  in  principle,  the  same. 
There,  the  second  count  stated  that  G.  W.  made  her  bill  of  exchange, 
payable  to  her  order,  and  directed  the  same  to  the  defendant ;  that  the 
defendant  accepted  the  bill ;  and  that  G.  W.  endorsed  it  to  the  plaintiff. 
The  defendant  pleaded  that  G.  W.,  before  and  at  the  time  of  the  endorse- 
ment, was,  and  still  continued,  the  wife  of  one  E.  W.  and  that  E.  W. 
never  authorized,  or  consented  to,  the  endorsement  of  the  *bill  r^coiq 
bj  her.     And  it  was  held,  that  the  plea  was  bad  in  substance,  ^ 
inasmuch  as  it  is  not  competent  to  the  acceptor  of  a  bill  made  payable 
to  the  order  of  the  drawer,  to  say  that  the  latter  has  no  power  to 
endorse,  when  he  himself  has,  by  his  acceptance  of  the  bill  so  drawn, 
asserted  that  the  drawer  has  such  power;  and  that  notwithstanding 
that  the  acceptor  may,  in  such  case,  be  compelled  to  pay  the  bill  twice, 
-—the  husband's  property  in  the  bill  not  being  changed  by  the  endorse- 
ment of  the  wife,  unauthorized  by  him. 

Maule,  J. — I  am  of  opinion  that  the  declaration  in  this  case  is  bad, 
And  consequently  that  the  defendant  is  entitled  to  judgment.  The 
declaration  certainly  is  a  very  strange  one :  and  the  pleas  appear  to  me 
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to  be  still  more  strange.  Assuming  the  declaration  to  be  in  case,  it  has 
been  attempted  to  be  supported,  on  the  authority  of  a  case  of  Levy  r. 
Langridge,  in  the  Exchequer.  If,  however,  the  declaration  is  in  case, 
it  proceeds  upon  a  supposed  liability  arising  out  of  a  contract  transferred 
by  the  endorsement  of  certain  bills  of  lading.  Now,  it  is  perfectly  clear 
that  a  contract  cannot  be  transferred  so  as  to  enable  the  transferee  to 
sue  upon  it.  Generally  speaking,  the  law  has  endeavoured  to  assimilate 
actions  of  tort  arising  out  of  contracts,  with  actions  on  contracts,  giving 
the  plaintiff  the  election  to  adopt  either  form  of  remedy ;  as  in  the  case 
of  actions  against  carriers,  and  the  like.  Now,  here,  the  duty,  the 
breach  of  which  is  complained  of,  entirely  arises  out  of  contract.  I  do 
not  think,  under  these  circumstances,  that  a  right  to  sue  can  be  trans- 
ferred :  therefore,  the  declaration,  as  a  declaration  in  case  for  a  breach 
of  duty,  is  clearly  bad. 

Considering  it,  as  I  thought  at  first  it  might  be  considered,  as  an 
informal  count  in  trover,  I  also  think  it  substantially  bad.  It  does  not 
*^ooi  ^^^^  ^^^^  ^^®  goods  ^mentioned  in  the  bills  of  lading,  were  the 
^  plaintiff's  goods.  It  states  that  the  goods  were  shipped  by  Ren- 
nie,  and  that  the  defendant,  upon  their  shipment,  signed  bills  of  lading, 
undertaking  to  deliver  them  at  Bombay,  to  Rennie,  or  his  assigns. 
Assuming. that  the  defendant  is  estopped  from  denying  all  that  is 
admitted  on  the  face  of  the  record,  it  is  not  admitted  that  the  goods 
were  once  the  property  of  Rennie,  or  that  they  afterwards  became  the 
{iroperty  of  the  plaintiff.  If  I  were  to  hazard  a  conjecture  on  the 
i.ibject,  I  should  say  that  they  were  not  Ronnie's  goods;  for,  if 
iney  had  been,  the  plaintiff  would,  no  doubt,  have  so  alleged.  It  is 
C]  uite  consistent  with  what  is  alleged,  that  the  goods  were  not  the  goods 
c  r  Rennie,  and  that  the  plaintiff  has  no  property  whatever  in  thezn. 
Another  essential  property  of  trover  is  also  wanting  here.  It  appears 
tlaat  the  plaintiff  claims  to  be  the  endorsee  of  two  bills  of  lading,  which 
irere  signed  by  the  defendant,  making  the  goods  deliverable  at  Bombay ; 
but  it  does  not  appear  that  the  bills  of  lading  were  ever  transmitted  to 
Dombay,  or  presented  to  the  defendant  there.  The  duty  of  the  defendant, 
as  shipowner,  was,  to  keep  the  goods  until  some  person  presented  the  bills 
of  lading  to  him  at  Bombay.  But  it  is  said,  that,  although,  on  the 
arrival  of  the  ship,  with  the  goods  on  boards  at  Bombay,  the  plaintiff 
was  the  bond  fide  holder  and  endorsee  of  the  bills  of  lading,  and  was 
then,  and  at  the  time  of  the  committing  of  the  grievances,  the  assignee 
of  the  said  bills  of  lading,  and  of  the  goods,  according  to  the  terms  of 
the  said  bilLs  of  lading,  and  according  to  the  custom  of  merchants  in 
that  behalf,  and  lawfully  entitled  to  the  possession  of  the  said  goods, 
on  production  of  the  said  bills  of  lading, — ^yet  the  defendant  wrong- 
fully, and  contrary  to  his  duty,  and  to  the  custom  of  merchants  in  that 
behalf«  delivered  the  goods  to  certain  other  persons,  to  the  plaintiff  un- 
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bowD,  not  being  the  *bondfide  holders  or  endorsees  or  assigns  of  r^^oA 
the  said  bills  of  lading,  and  not  to  the  plaintiff,  or  to  any  person  on  ^  *" 
the  plaintiff's  behalf,  and  that  the  goods  thereby  were  wholly  lost  to  the 
plaintiff.  It  was,  however,  the  defendant's  duty  to  keep  the  goods /rom 
the  plaintiff,  until  he,  or  some  person  on  his  behalf,  produced  the  bills 
of  lading.  Then,  the  fact  of  the  shipowner  not  keeping  the  goods  on 
board  the  ship  for  an  indefinite  time,  clearly  does  not  amount  to  a  con- 
rersion.  He  has  a  right  to  deliver  them  to  some  one,  until  the  bill  of 
lading  is  produced.  There  is  nothing  in  this  declaration  to  show  that 
this  defendant  has  done  anything  else :  the  declaration,  therefore,  is 
clearly  bad  as  a  count  in  trover ;  and  there  must  be  judgment  for  the 
defendant* 

Cresswbll,  J. — ^I  am  of  the  same  opinion.  It  was  insisted,  in  the 
first  place,  that  this  is  an  action  of  tort  arising  out  of  a  contract.  The 
breach  of  a  contract  may  be  a  wrong  in  respect  of  which  the  party 
iDJared  may  sue  in  case,  instead  of  suing  upon  the  contract.  This  is 
properly  a  case  of  that  sort.  But  it  is  difficult  to  imagine  that  such  a 
cause  of  action  can  be  conveyed  to  one  to  whom  the  contract  is  not 
transferable.  Assuming,  however,  that  that  may  be,  does  the  declara- 
tion here  show  any  such  breach  of  duty  towards  the  plaintiff,  as  to 
entitle  him  to  sue  the  defendant  ?  The  duty  that  is  alleged,  is,  to 
deliver  the  goods  upon  the  production  of  the  bills  of  lading;  but  it  is 
Dot  alleged  that  the  bills  of  lading  were  produced. 

As  to  the  other  view  of  the  case, — treating  the  count  as  an  informal 
ccant  in  trover, — the  plaintiff  has  carefully  avoided  alleging  that  Ron- 
nie had  any. property  in  the  goods.  The  case  stands  thus : — Goods  are 
shipped  by  Rennie,  and  the  defendant  contracts  to  deliver  them  at 
Bombay  to  Rennie  or  assigns.  That  contract  is  not  *transfer-  r:|tqoo 
able :  and,  assuming  that  the  property  in  the  goods  would  pass,  ^ 
by  the  endorsement  of  the  bills  of  lading,  to  assigns,  there  is  no  aver- 
ment here  that  the  goods  were  the  property  of  Rennie,  and  nothing  to 
shov  that  the  property  is  in  the  plaintiff.  But,  supposing  the  property 
to  be  in  the  plaintiff,  and  the  declaration  can  be  construed  as  containing 
an  averment  to  that  effect,  it  clearly  contains  nothing  that  amounts  to 
an  averment  of  a  conversion. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  Whether  or  not 
this  declaration  is  sustainable  as  showing  a  cause  of  action  in  case,  has 
been  rested  upon  the  case  of  Levy  v.  Langridge.  It  is  to  be  observed, 
however,  that,  when  that  case  was  cited  in  Winterbottom  v.  Wright,  10 
M.  k  W.  109,t  Aldekson,  B.,  said  that  the  decision  there  proceeded 
upon  the  ground  of  fraud  and  knowledge  in  the  defendant, — whoUj 
irrespective  of  contract.  Brown  v,  Boorman,  which  was  referred  to  in 
the  coarse  of  the  argument,  simply  establishes,  that,  if  there  be  a  con- 
tract, and  something  is  to  be  done  in  the  course  of  the  employment 
which  is  the  subject  of  that  contract,  if  there  is  a  breach  of  duty  in  the 
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coarse  of  that  omployment,  the  party  injured, — that  is  the  party  to  th 
contract, — may  recover  either  in  tort  or  in  contract. 

As  to  the  other  point, — ^whether  the  connt  may  be  treated  as  tu 
informal  count  in  trover, — ^it  is  to  be  remarked,  that  in  order  to  con- 
stitute a.  good  count  in  trover,  there  must  either  be  the  usual  allegation 
of  a  conversion,  or  such  a  statement  of  facts  as  must  inevitably  lead  to 
the  conclusion  that  there  has  been  a  conversion.  There  is  no  distinat 
averment  of  a  conversion  here,  nor  any  statement  to  warrant  the  con- 
clusion that  the  defendant  has  been  guilty  of  a  conversion.  The  decla- 
ration, therefore,  is  essentially  bad. 

*qi>9-i       *Talfourd,  J. — I  also  think,  for  the  reasons  given  by  the  rest 
'  "^^  of  the  court,  that  this  declaration  is  equally  bad,  whether  cob 
sidered  as  a  count  in  case  or  as  an  informal  count  in  trover.     If  thn 
declaration  alleges  that  the  property  in  the  goods  was  in  the  plaintiil' 
(which  I  do  not  think  it  does),  it  does  not  allege  a  conversion.    It  statet 
that  the  plaintiff,  as  the  bond  fide  holder  and  assignee  of  the  bills  oi 
lading,  was  entitled  to  the  possession  of  the  goods,  upon  the  production 
of  the  bills  of  lading :  but  it  does  not  allege  the  production  of  the  billi 
of  lading,  or  show  that  the  goods  were  destroyed,  or  that  it  had  becoms 
impossible,  by  any  act  of  the  defendant,  to  deliver  the  goods.     Oor 
judgment  must,  therefore,  be  for  the  defendant. 

Judgment  for  the  defendant. 

That  an  action  of  treBpass  on  the  ease,  lies  in  against  a  carrier,  "for  he  is  the  person  vho  has 

general  for  breach  of  duty  by  a  common  carrier,  sustained  the  loss  by  the  negligence  of  the  ear> 

see  Bell  r.  Ward,  1  Dana,  147 ;  Bank  of  Orange  rier,  and  whoever  has  sustained  the  loss  is  the 

V.  Brown,  3  Wendell,  158 ;  Lockwood  v.  Bnll,  1  proper  party  to  call  for  compensation  from  the 

Gowen,  322.    So  in  other  cases  where  the  gist  person  by  whom  he  has  been  ii^ared."    Per 

of  the  transaction  is  a  tort,  if  it  arises  out  of  a  Lord  Ebnyox  in  Dawes  e.  Peck,  8  T.  R.  322. 
contract,  the  plaintiff  may  declare  in  tort  or  in        It  seems  clear  from  the  authorities  that  tlie 

contract  at  his  election :  Stoyel  v.  Westcott,  2  endorsement  of  the  bill  of  lading,  is  not  a  legal 

Day,  422 ;  Bulkley  v.  Sterer,  Ibid.  531 :  Vasse  assignment  of  the  contract    The  endorsee  in 

e.  Smith,  6  Cranch,  226.  an  action  of  assumpsit  must  use  the  name  of 

The  bill  of  lading  is  transferable  if  it  be  to  the  consignee.  It  transfers  however  the  pro- 
order  or  assigns.  The  endorsement  and  delivery  perty  in  the  goods :  hence  the  endorsee  may 
of  it  transfera  the  property  in  the  goods  from  maintain  trover  in  his  own  name.  It  appears 
the  time  of  the  delivery.  The  bond  jide  holder  upon  general  principles  and  parity  of  reason  that 
of  the  bill  of  lading,  endorsed  by  the  consignee,  an  action  on  the  case  for  negligence  by  which 
is  entitled  to  the  goods  if  he  purchased  the  bill  the  goods  were  injured,  might  be  maintained  by 
for  a  valuable  consideration.   3  Kent  Com.  207.  the  endorsee,  provided  the  endorsement  to  him 

Carriers,  when  guilty  of  a  dereliction  of  their  was  before  the  cause  of  action  accrued.    Why 

duties,  can  be  sued  either  in  assumpsit  for  a  then,  if  there  is  a  refusal  by  the  carrier  to  do 

breach  of  contract ;  in  case  on  their  common  law  his  duty  by  delivery  of  the  goods  to  the  endorset*, 

liability ;  or  in  trover  for  a  wrongful  delivery  or  may  not  the  endorsee  maintain  an  action  on  the 

abuse  of  trust    The  party  in  whom  the  legal  case  in  hii  own  name  ? 
interest  is  vested,  is  the  proper  party  to  an  action 
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Ifi  awimpsU  by  endorsees  »gainst  the  acceptor  of  a  bill  of  excbnogCi  the  defeiidant  pleaded, — 
tbftt  the  plaistifb  had  broaght  a  fonner  action  against  bim  upon  the  same  bill  (setting  out 
the  declaration  in  snch  former  action), — That  the  defondant  pleaded  to  the  count  on  the  bill, 
that  afler  the  acceptance  and  endorsement  thereof,  and  whilst  the  plaintiffs  were  the  holders, 
ud  before  it  beeame  dae,  it  was  agreed  between  the  plaintiiTs  and  the  defendant,  that,  in  the 
erent  of  the  bill  being  dishonoured,  ihe  plaintiffs  should  receive  from  tho  defendant  a  wuzrant 
of  attorney  for  the  amount  of  the  bill,  with  interest  and  expenses,  and  that  judgment  should 
be  enterad  up  thereon,  but  that  no  execution  should  issue  upon  such  judgment  until  the 
35th  of  December,  1848,  and  that  the  time  for  payment  of  the  bill  should  be  extended  until 
that  day;  that  the  bill  became  due  on  tiie  22d  of  September,  1847,  and  that  the  defendant 
was  ready  and  willing  to  give  and  execute,  and  then  tendered  and  offered  to  the  plaintiffs, 
bis  warrant  of  attorney,  pursuant  to  the  agreement,  and  requested  them  to  accept  the  same, 
and  to  extend  the  time  of  payment  of  the  bill  until  the  26th  of  Decemberi  1848,  but  that  the 
plaintiffs  refused  and  neglected  so  to  do,  and,  in  violation  of  the  agreement,  sought  to  enforce 
payment  of  the  bill;  that  the  plaintiffs  replied  de  injnn'd  to  such  plea;  and  that  the  defendant 
obtained  judgment  in  the  said  action.  The  plea  then  proceeded  to  aver  the  identity  of  the 
bill  and  the  causes  of  action  in  both  cases. 

To  this  plea,  the  plaintiffs  replied,  that  they  did  extend  the  time  for  payment  of  the  bill  until 
and  afler  the  said  25th  of  Deeember,  1848,  and  that  they  had  not,  since  the  said  recovery  in 
the  said  plea  menUoned,  sought  to  enforce  the  payment  of  the  bill,  which  still  remained 
unpaid,  and  that  the  defendant  had  not  given  or  executed  to  the  plaintiffs  a  warrant  of 
attorney : — 

Held,  on  demurer  to  the  replication,  that  the  plea,  though  containing  unnecessary  details  of 
the  pleadings  in  the  former  action,  was  a  good  answer  to  this  action ;  and  that  the  replication 
was  bad. 

This  was  an  action  of  assumpsit,  commenced  by  writ  of  summons, 
dated  the  9th  of  January,  1849. 

The  first  count  of  the  declaration  stated,  that,  theretofore,  to  wit,  on 
the  19th  of  June,  1847,  one  Robert  Benimett  made  his  bill  of  exchange 
in  writing,  bearing  date,  to  wit,  the  day  and  year  aforesaid,  and  then 
directed  the  same  to  the  defendant,  and  thereby  required  the  defend- 
ant to  pay  to  the  order  of  the  said  Robert  Remmett  the  sum  of  5752.  la., 
for  value  received,  three  *months  after  the  date  thereof,  which  r^o^K 
period  had  elapsed  before  the  commencement  of  the  suit ;  and  the  ^ 
defendant  then  accepted  the  said  bill  of  exchange ;  and  the  said  Robert 
Remmett  then  endorsed  the  said  bill  of  exchange  to  one  Owen  Parry ; 
and  the  said  Owen  Parry  then  endorsed  the  said  bill  of  exchange  to  the 
plaintiffs ;  and  the  defendant  then,  in  consideration  of  the  premises, 
promised  the  plaintiffs  to  pay  them  the  amount  of  the  said  bill  of 
exchange,  according  to  the  tenor  and  effect  thereof,  and  of  the  said 
acceptance  and  endorsements  thereof. 

There  was  also  a  count  upon  an  account  stated. 

Plea, — to  the  first  count, — that  the  plaintiffs  ought  not  to  be  admitted 
or  received  to  declare  against  the  defendant,  or  to  implead  him,  in 
rospect  of  the  several  causes  of  action  in  the  declaration  mentioned, 
because  the  defendant  said  that  the  plaintiffs,  theretofore,  and  before  the 
commencement  of  the  suit,  and  after  the  said  bill  of  exchange  in  the 
first  count  mentioned  became  due  and  payable,  and  after  the  making  of 
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the  promises  in  the  declaration  mentioned,  to  wit,  on  the  2d  of  October, 
1847,  in  the  court  of  our  lady  the  Queen,  before  Her  justices  at  West- 
minster, impleaded  the  defendant  in  an  action  on  promises,  and  after- 
wards, to  wit,  on  the  25th  of  October,  in  the  year  aforesaid,  declared 
against  the  defendant  in  the  said  action,  for  that  the  said  Robert  Rem- 
mett,  on  the  said  19th  of  June,  1847,  made  his  bill  of  exchaoge  in 
writing,  and  directed  the  same  to  the  defendant,  and  thereby  required 
the  defendant  to  pay  to  the  order  of  the  said  Robert  Remmett,  three 
months  after  the  date  thereof  (which  period  the  plaintiffs  therein  averred 
had  elapsed  before  the  commencement  of  the  said  action),  the  sum  of 
575L  Is.j  for  value  received,  and  that  the  defendant  then  accepted  the 
said  bill,  and  that  the  said  Robert  Remmett  then  endorsed  the  ssme 
^gofjT  to  t^®  8*^^  Owen  Parry,  who  then  endorsed  the  same  to  the  *plain- 
-'  tiffs,  and  that  the  defendant  then,  in  consideration  of  the  said 
premises,  promised  the  plaintiffs  to  pay  them  the  amount  of  the  said 
bill  according  to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance 
and  endorsement  thereof;  and  also  that  the  defendant,  on  the  1st  of 
October,  1847,  was  indebted  to  the  plaintiffs  in  10007.  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiffs  on  an  account  then  stated 
between  the  plaintiffs  and  the  defendant ;  and  that  the  defendant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  of 
the  last-mentioned  premises,  promised  the  plaintiffs  to  pay  them  the 
said  last-mentioned  sum  of  money ;  yet  that  the  defendant  had  disre- 
garded his  promises,  and  had  not  paid  the  amount  of  the  said  bill  of 
exchange,  or  any  part  thereof,  or  any  of  the  said  several  sums  of  money 
in  the  declaration  mentioned,  or  any  part  thereof;  to  the  damage  of 
the  plaintiffs  of  10002. :  That,  the  plaintiffs  having  so  declared  in  the 
said  action  as  aforesaid,  the  defendant  afterwards,  in  due  course,  and 
according  to  the  practice  of  the  said  court,  to  wit,  on  the  8th  of  Novem- 
ber, 1847,  by  H.  F.  Holt,  his  attorney,  pleaded  to  the  said  action,  in 
manner  following,  that  is  to  say,  to  the  last  count  of  the  said  declara- 
tion in  the  said  action,  the  defendant  then  pleaded  that  he  did  not 
promise  in  manner  and  form  as  therein  alleged,  &c.,  and  to  the  said 
first  count  of  the  said  declaration  in  the  said  action,  the  defendant 
then  pleaded,  that,  after  he  accepted  the  said  bill  of  exchange  in  that 
count  mentioned,  and  after  the  endorsement  thereof  by  the  said  Robert 
Remmett  to  the  said  Owen  Parry,  and  after  the  endorsement  thereof 
by  the  said  Owen  Parry  to  the  plaintiffs,  and  whilst  the  said  plaintiffs  were 
the  holders  thereof,  and  before  the  same  became  due  and  payable,  to 
wit,  on  the  19th  of  June,  1847,  it  was  agreed  by  and  between  the  plaintiffs 
and  the  defendant,  that,  in  consideration  that  the  defendant  would,  in  the 
*^07i  *®^®^t  of  ^^^  8*^^  ^^'^  of  exchange  being  dishonoured  by  the 
-'  defendant  when  the  same  should  become  due  and  payable,  then 
give  and  duly  execute  to  the  plaintiffs  his  warrant  of  attorney  for  the 
amount  of  the  said  bill,  that  is  to  say,  for  the  sum  of  5752*  la.,  and 
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also  for  all  charges  and  expenses  relating  to  the  said  warrant  of  attor- 
ney, to  be  paid  on  the  25th  of  December,  1848,  with  interest,  at  the 
rate  of  5Z.  per  cent,  per  annum,  payable  half-yearly,  to  be  computed 
from  the  day  when  the  said  bill  should  become  due  and  payable,  and 
would  also  allow  judgment  to  be  then  immediately  entered  on  such  war- 
rant of  attorney,  and  registered ;  that  they  the  said  plaintiiTs  would 
then  accept  such  warrant  of  attorney  from  the  defendant,  and  would 
not  issue  any  execution  thereon  until  the  26th  of  December,  1848,  and 
would  not  enforce  the  said  bill  as  against  the  said  defendant,  but  would 
extend  the  time  for  payment  of  the  same  until  the  day  and  year  last 
aforesaid ;  that  the  said  bill  became  due  and  payable  on  the  22d  of 
September  then  last  past,  and  was  then  dishonoured  by  the  defendant ; 
that,  when  the  said  bill  became  due  and  payable,  to  wit,  on  the  day  and 
year  last  aforesaid,  he,  the  defendant,  in  pursuance  of  the  agreement, 
was,  and  from  thence  until  the  time  of  pleading  the  said  last-mentioned 
plea,  had  been,  and  still  was,  ready  and  willing  to  give  and  execute, 
and  then  tendered  and  offered  to  the  plaintiffs,  his  warrant  of  attorney 
for  the  amount  of  the  said  bill,  that  is  to  say,  for  the  sum  of  575/.  1«., 
and  also  for  all  charges  and  expenses  relating  to  the  said  warrant  of 
attorney,  to  be  paid  on  the  25th  of  December,  1848,  and  was  also  then, 
and  from  thence  until  the  pleading  of  the  said  last-mentioned  plea  had 
been,  and  then  still  was,  ready  and  willing,  and  then  offered,  to  allow 
judgment  to  be  then  immediately  entered  on  such  warrant  of  attorney, 
and  registered, — of  all  which  premises,  the  plaintiffs,  to  wit,  on  the  day 
and  *year  last  aforesaid,  had  due  notice,  and  were  then  requested  r^^ooo 
by  the  defendant  to  accept  such  warrant  of  attorney  as  aforesaid  ^ 
from  the  defendant,  and  to  extend  the  time  of  payment  of  the  said  bill 
until  the  said  25th  of  December,  1848 ;  yet  that  the  plaintiffs  did  not 
nor  would  accept  the  said  warrant  of  attorney  from  the  defendant,  but 
wholly  refused  and  neglected  so  to  do,  and  then  unjustly,  and  in  viola- 
tion of  the  said  agreement,  sought  to  enforce  payment  of  the  said  bill 
of  exchange  by  the  defendant ;  and  the  defendant  then,  in  and  by  the 
said  last-mentioned  plea,  offered  and  alleged  that  he  was  ready  to  verify 
the  same :  That  he,  the  defendant,  having  so  pleaded  to  the  said  action 
as  aforesaid,  the  plaintiffs,  afterwards,  to  wit,  on  the  8th  of  November, 
1847,  in  due  course,  and  according  to  the  practice  of  the  said  court, 
replied  to  the  said  pleas  of  the  defendant  in  the  said  action,  in  manner 
following,  that  is  to  say,  by  joining  issue  upon  the  said  first  plea  of  the 
defendant,  and  replying  to  the  said  last  plea  of  the  defendant,  that  the 
defendant,  of  his  own  wrong,  and  without  the  cause  by  the  defendant 
in  the  said  plea  alleged,  broke  his  said  promise,  and  did  not  pay  the 
amount  of  the  said  bill  in  the  said  first  count  in  the  said  declaration  in 
the  said  action  mentioned,  in  manner  and  form  as  the  plaintiffs  had 
above  in  the  said  first  count  in  that  behalf  complained ;  and  the  plaintiff 
in  and  by  the  said  replication  prayed  that  the  same  might  be  inquired 
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of  by  the  country,  &c. :  That  the  defendant  then,  to  wit,  on  the  day 
and  year  last  aforesaid,  joined  issue  upon  the  said  last-mentioned  repli- 
cation :  That,  issue  having  been  so  joined  in  the  said  action  as  aforesaid, 
such  proceedings  were  thereupon  had  in  the  said  suit,  that  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  18th  of  No- 
vember, 1847,  at  Westminster  Hall,  in  the  county  of  Middlesex,  before 
the  Hon.  Sir  C.  Cresswell,  knight,  one  of  the  justices  of  our  said  lad; 
^oQQ-i  ^^^  *Queen  of  the  Bench  at  Westminster  aforesaid,  in  the  absence 

-^  and  in  the  place  and  stead  of  the  Right  Hon.  Sir  Thomas  Wilde, 
knight,  the  chief  justice  of  the  said  court  of  our  said  lady  the  Queen 
at  Westminster  aforesaid,  the  said  issues  joined  between  the  said  parties 
in  the  said  action,  in  due  course,  and  according  to  the  practice  of  the 
said  court,  came  on  for  trial ;  and  at  the  said  last-mentioned  time  and 
place  came  the  plaintiffs  in  their  own  proper  persons,  and  the  defendant, 
by  H.  F.  Holt,  his  attorney :  and  the  jurors  of  the  jury,  being  sum 
moned  in  the  said  action,  also  came ;  who,  to  speak  the  truth  of  the 
matters  in  issue  in  the  said  action,  being  chosen,  tried,  and  sworn,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided,  did, 
a9  to  the  first  issue  joined  between  the  said  parties  as  aforesaid,  upon 
their  oath  say  that  he,  the  defendant,  did  not  promise  as  in  the  last 
count  of  the  said  declaration  in  the  said  action  alleged ;  and,  as  to  the 
last  issue  joined  between  the  said  parties  as  aforesaid,  the  jurors  afore- 
said did,  upon  their  oath  aforesaid,  say  that  the  defendant  did  not,  of 
his  own  wrong,  or  without  the  cause  by  the  defendant  in  the  said  last 
plea  of  the  defendant  alleged,  break  his  said  promise,  and  that  the  de- 
fendant, for  the  causes  by  him  in  his  said  last  plea  in  that  behalf  alleged, 
did  not  pay  the  amount  of  the  bill  in  the  said  first  count  of  the  said 
declaration  in  the  said  action  mentioned,  in  manner  and  form  as  in  that 
plea  was  alleged :  That  thereupon,  afterwards,  and  after  the  said  trial 
of  the  said  action,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  2d  of  December,  1847,  by  the  consideration  and  judgment  of  the 
said  court,  it  was  considered  that  the  plaintiffs  should  take  nothing  by 
their  said  writ  in  the  said  action,  but  that  they  should  be  in  mercy,  &c., 
and  that  the  defendant  should  go  without  day,  &c. ;  and,  by  the  like 
consideration   and  judgment,  it  was  further  considered  by  the  court 
^qqoi  ^^^6^6  ^h^t  t^G  defendant  should  recover  against  the  plaintiffs 

^  811.  Is.  Id.  for  his  costs  and  charges  by  him  about  his  defence 
in  that  behalf  laid  out  and  expended,  by  the  court  there  adjudged  to 
the  defendant,  and  with  his  assent,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided ;  and  that  the  defendant  should 
have  execution  thereof,  &c., — jn'out  patet^  &c. :  That  the  said  bill  of 
exchange  in  the  said  first  count  of  the  declaration  in  the  said  action  in 
which  judgment  was  so  given  as  aforesaid,  mentioned,  and  the  said 
bill  of  exchange  in  the  first  count  of  the  declaration  in  this  action  men- 
ioned,  were  one  and  the  same,  and  not  other  or  different  bills  of  ez« 
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ehange ;  and  that  the  said  supposed  account  stated  in  the  last  count  of 
the  declaration  in  the  said  action  in  which  judgment  was  so  given  as  afore- 
said, mentioned,  and  the  said  account  stated  in  the  said  last  count  of  the 
Eaid  declaration  in  this  action  mentioned,  were  one  and  the  same  account 
and  not  other  or  different  accounts  stated ;  and  that  the  said  supposed 
promises  and  causes  of  action  in  the  said  declaration  in  the  said  action  in 
which  judgment  was  so  given  as  aforesaid,  mentioned,  and  the  said  pro- 
mises and  causes  of  action  in  the  declaration  in  this  action  mentioned, 
were  the  same  promises  and  causes  of  action,  and  not  other  or  different 
promises  or  causes  of  action :  and  this  the  defendant  was  ready  to 
verify  by  the  said  record,  wherefore,  the  defendant  prayed  judgment 
whether  the  *plaintiffs  ought  to  be  permitted  to  implead  the  defendant 
for  the  alleged  breach  of  promises  in  the  said  first  count  of  the 
declaration  in  this  action  mentioned,  or  to  say  that  he,  the  defendant, 
promised  as  in  the  last  count  of  the  said  declaration  in  this  action  men- 
tioned, &c. 

To  this  plea,  the  plaintiffs  replied,  that  they,  the  plaintiffs,  ought  not 
to  be  barred  from  declaring  against  the  defendant,  or  from  impleading 
him  in  respect  of  the  ^causes  of  action  in  the  said  first  count  r^qo-i 
of  the  said  declaration  in  this  action  mentioned,  because  they  ^ 
said  that  they,  the  plaintiffs,  did  extend  the  time,  and  give  the  defend- 
ant time  for  payment  of  the  bill  of  exchange  in  the  said  first  count  of 
the  declaration  in  this  action  mentioned,  until  and  after  the  said  25th 
of  December,  1848,  and  the  plaintiffs  had  not,  since  the  said  recovery 
in  the  said  plea  mentioned,  until  the  commencement  of  this  suit,  sought 
to  enforce  the  payment  of  the  bill  of  exchange  in  the  said  first  count 
of  the  declaration  in  this  action  mentioned,  and  the  amount  of  the  bill 
of  exchange  was  still  unpaid  to  the  plaintiffs ;  that  the  said  25th  of 
December,  1848,  had  elapsed  and  passed  long  before  the  commencement 
of  this  snit ;  and  that  the  defendant  had  not,  at  any  time  hitherto, 
given  or  executed  to  the  plaintiffs  any  warrant  of  i^ttorney  for  the 
amount  of  the  said  bill,  or  any  part  thereof,  or  otherwise  howsoever ; 
and  that  this  the  plaintiffs  were  ready  to  verify,  wherefore  the  plaintiffs 
prayed  judgment  if  they  ought  to  be  barred  from  impleading  the  defend- 
ant for  the  said  breach  of  prombe  in  the  said  first  count  of  the  decla- 
ration in  this  action  mentioned. 

As  to  the  second  count,  there  was  a  nolle  proHqui. 

Special  demurrer  to  the  replication  to  the  first  count,  assigning  for 
causes, — ^that,  although  the  said  replication  confesses  that  the  judgment 
m  the  said  plea  mentioned,  was  given  by  the  said  court  therein  also 
mentioned,  and  that  the  same  remains  in  full  force  and  effect,  and  not 
ia  the  least  reversed  or  made  void,  yet  the  said  replication  does  not 
state  or  show  any  cause  or  reason  why  the  said  judgment  should  not, 
and  does  not,  estop  the  plaintiffs  to  declare  against  the  defendant,  or  to 
implead  him  in  respect  of  the  several  causes  of  action  in  the  said  first 
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count  of  the  declaration  in  this  action  mentioned ; — ^that  an  existing 
and  unreversed  judgment  in  the  defendant's  fayour,  upon  a  plea  in  bar 
^oqoi  S'^^Q  by  ^  '''court  of  competent  jurisdiction,  in  an  action  of  con- 
"-^  tract,  precludes  and  estops  the  plaintiffs  from  again  vexing  or 
suing  the  defendant  by  a  further  action  or  suit,  upon  or  in  respect  of 
the  some,  identical  cause  of  action  as  that  to  which  such  plea  was 
pleaded ; — ^that,  the  said  judgment  on  the  said  plea  of  the  defendant, 
being  and  remaining  in  full  force  and  effect,  and  not  in  the  least 
reversed  or  made  void,  the  plea  upon  which  the  same  was  given^  moat 
be  taken  to  be  a  good  and  valid  one  in  law ;  and  that  it  can  be  so  onlj 
upon  the  ground  that  the  agreement  therein  stated  and  set  forth 
operated  as  a  suspension  of  the  plaintiff's  right  of  action  upon  or  in 
respect  of  the  said  bill  in  the  first  count  of  the  said  declaration  men- 
tioned, and  which  said  right  of  action  having  been  suspended  by  the 
act  and  agreement  of  the  plaintiffi,  is  altogether  gone  and  destroyed  in 
law : — that  it  appears  from  the  said  plea  pleaded  in  the  said  previous 
action,  and  the  said  judgment  given  thereon  as  aforesaid,  that  the  right 
of  action  upon  or  on  account  of  the  said  bill  in  the  said  first  count  of 
the  declaration  mentioned,  hath  been  released  and  extinguished ; — that 
the  said  replication  is  repugnant,  contradictory,  and  absurd,  in  this,  to 
wit,  that,  although  the  said  replication  confesses  the  several  allegations 
in  the  said  plea  of  the  defendant,  and  that  such  action  as  therein  men- 
tioned was  brought  by  the  plaintiffs  against  the  defendant  before  the 
said  25th  of  Dec'ember,  1848,  yet  the  said  replication  alleges  that  the 
plaintiffs  did  extend  the  time,  and  did  give  the  defendant  time,  for 
the  payment  of  the  said  bill  in  the  said  first  count  of  the  declaration  in 
this  action  mentioned,  until  and  after  the  said  25th  of  December,  1848 ; 
— that  the  said  last-mentioned  allegation  operates  as  an  argumentative 
denial  of  such  action  as  in  the  said  plea  of  the  defendant  mentioned, 
having  been  brought,  as  in  the  said  plea  alleged ; — ^that  it  is  not  stated 
^ngq-1  nor  alleged,  nor  doth  it  appear,  in  or  by  the  *Baid  replication, 
-*  that  the  plaintiffs  ever  called  upon  or  required  the  defendant  to 
give  or  execute  to  the  plaintiffs  the  said  warrant  of  attorney  for  the 
amount  of  the  said  bill,  or  that  the  defendant  ever  refused  to  give  or 
execute  the  said  warrant  of  attorney : — that,  even  had  the  defendant 
refused,  such  refusal  would  not  have  conferred  upon  the  plaintiffs  the 
right  to  declare  against  the  defendant,  or  implead  him,  in  respect  of 
the  causes  of  action  in  the  said  first  count  of  the  declaration  in  this 
action  mentioned,  whilst  the  said  judgment  remained  in  force  and  not 
reversed. 

Joinder  in  demurrer. 

(7.  Wood  (with  whom  was  Manningy  Serjt.),  in  support  of  the  demur- 
rer.— The  plea,  though  perhaps  it  contains  statements  that  are  unneces- 
sary (see  1  Wms.  Saund.  5th  edit.  p.  91  a,  n.  (2) ),  is  nevertheless  a 
good  plea  of  judgment  recovered ;  and  the  replication  affords  no  suffi- 
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dent  answer  to  it.  Tlie  plea  is  a  good  estoppel,  and  is  conclusive :  and 
it  19  not  competent  to  the  plaintiff  to  show  that  the  judgment  is  bad : 
TreviTan  v.  Lawrence,  1  Salk.  276,  6  Mod.  256,  2  Lord  Raym.  1036 ; 
Vooght  V.  Winch,  2  B.  &  Aid.  662  ;(a)  Doe  v.  Huddart,  2  C.  M.  &  R. 
316,t  4  Dowl.  P.  C.  437 ;  Doe  v.  Wright,  10  Ad.  &  E.  763  (E.  C.  L. 
R.  Tol.  37),  2  P.  &  D.  672 ;  2  Smithes  Leading  Cases,  445.  If  the 
jadgment  be  improper,  it  can  only  be  reversed  on  writ  of  error :  Holmes 
V.  Walsh,  7  T.  R.  458.  It  may  be  said  that  the  agreement  stated  in 
the  plea  in  the  former  action,  only  amounted  to  an  agreement  to  suspend 
the  right  of  action :  but  the  recent  case  of  Ford  v.  Beech,  11  Q.  B.  852 
(£.  C.  L.  R.  Yol.  63),  5  D.  &  L.  610,(i)  shows  that  such  an  agreement 
operates  as  a  total  ^extinguishment  of  the  right,  and  is  therefore  r^qqi 
pleadable  in  bar.  ^ 

The  replication  admits  that  the  judgment  in  the  former  action  is  good, 
and  stands  unreversed,  and  that  the  action  was  brought  in  respect  of 
the  same  causes  of  action  as  those  for  which  this  action  is  brought. 
The  only  answer  that  is  sought  to  be  given  to  the  plea,  is,  that  the 
plaintiffs  did  extend  and  give  time  for  the  defendant  to  pay  the  bill 
until  after  the  day  named,  and  that  that  day  had  elapsed  before  the 
commencement  of  this  suit.  That  is  repugnant  to  the  admission  involved 
in  the  replication.  The  replication  goes  on  to  allege  that  the  defendant 
did  not  give  or  execute  to  the  plaintiffs  a  warrant  of  attorney  for  the 
amount  of  the  bill :  but  it  does  not  state  that  the  defendant  was  ever 
called  upon  to  do  so,  and  that  he  refused.  The  allegation,  therefore, 
is  a  negative  pregnant  with  the  affirmative  that  the  plaintiffs  demanded 
and  the  defendant  refused  to  give  such  warrant  of  attorney.  In  Ripley 
V.  M'Clure,  4  Exch.  345, t(c)  a  declaration  stated  an  executory  contract 
whereby  the  plaintiff  agreed  to  sell,  and  the  defendant  to  buy,  on  arrival 
by  a  certain  ship,  one-third  of  a  cargo  of  tea,  to  be  consigned  to  the 
plaintiff^  and  delivered  in  Belfast  from  the  ship  to  the  defendant,  at  a 
certain  price,  payable  after  delivery.  The  declaration  then  averred  that 
the  ship  arrived  at  Belfast  with  a  cargo  of  tea  consigned  to  the  plaintiff; 
that  the  plaintiff  was  ready  and  willing  to  deliver  the  cargo  in  Belfast 
to  the  defendant,  according  to  the  agreement ;  yet  the  defendant,  before 
the  arrival  of  the  ship  with  the  cargo  at  Belfast,  discharged  the  plaintiff 
from  delivering  the  cargo,  and  thenceforth  refused  to  perform  the  agree- 
ment. The  third  plea,  as  to  so  much  of  the  breach  as  ^related  r^qor 
to  discharging  the  plaintiff  from  delivering  the  cargo,  traversed  ^ 
the  discharge :  the  fourth  plea,  which  was  pleaded  as  to  so  much  of  the 
breach  as  related  to  the  defendant's  having,  before  the  arrival  of  the 
ship  with  her  cargo  at  Belfast,  discharged  the  plaintiff  from  delivering 

(a)  And  M«  8  N.  A  If.  373  (B.  a  L.  R.  toI.  28) ;  5  K.  A  M.  313;  3  M.  ft  G.  737  (E.  C.  L.  R. 
▼oL42);  4  K.  ft  O.  316,  a.  (E.  C.  L.  B.  toU  43);  7  M.  Or.  ft  S.  331,  338  (B.  C.  L.  R.  vol. 
•2). 

(6)  And  tee  Gibbons  «.  Voolllon,  8  M.  Gr.  ft  S.  483  (B.  C.  L.  R.  toL  65). 

(c)  Afflnned  on  error,  M'Clnre  «.  Ripley,  5  Bzch.  140.t 
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the  cargo,  stated,  that,  before  the  cargo  arrived  at  Belfast,  the  defend- 
ant retracted  his  discharge :  the  fifth  plea,  as  to  the  residue  of  the  bre&ch, 
denied  that  the  plaintiff  was  ready  and  willing  to  deliver  the  cargo.  It 
was  held, — ^first,  that  the  defendant  was  not  bound,  before  the  arrival 
of  the  cargo,  to  give  the  plaintiff  a  distinct  answer  whether  he  woqU 
fulfil  the  contract  or  not ; — and,  secondly,  that  a  refusal  by  the  defend- 
ant, b^ore  the  arrival  of  the  cargo,  to  perform  the  contract,  was  not  a 
breach  of  it ;  but  that  such  refusal  unretracted  down  to,  and  inclusire 
of,  the  time  when  the  defendant  was  bound*  to  receive  the  cargo,  was 
evidence  of  a  continuing  refusal,  and  a  waiver  of  the  condition  precedent 
of  delivery ;  and,  consequently,  that  the  defendant  was  liable  for  the 
breach  of  contract.  So,  here,  the  replication  must  be  taken  to  admit 
that  the  defendant  has  been  continually  offering  to  execute  the  warrant 
of  attorney. 

Peaeoch  (with  whom  was  Hugh  Sill)y  contrcl. — The  plea  is  clearly 
bad.  This  action  was  commenced  on  the  9th  of  July,  1849 ;  and  the 
answer  attempted  to  be  set  up  is,  that  the  plaintiffs  ought  not  to  be 
permitted  or  received  to  declare  against  the  defendant,  or  to  implead 
him  in  respect  of  the  several  causes  of  action  in  the  declaration  men- 
tioned, because,  before  the  commencement  of  this  suit,  and  after  the 
bill  of  exchange  in  the  first  count  mentioned  became  due  and  payable, 
and  after  the  making  of  the  promises  in  the  declaration  mentioned,  to 
wit,  on  the  2d  of  October,  1847,  the  plaintiffs  impleaded  the  defendant 
^oonn  in  the  Court  of  ^Queen's  Bench  in  respect  of  the  same  bill  and 
-I  causes  of  action ;  and  because  the  defendant  obtained  judgment 
in  that  action  upon  a  plea  alleging  an  agreement  to  suspend  the  plain- 
tiffs' right  to  sue  in  respect  of  the  bill  until  the  25th  of  December, 
1848.  [Maule,  J. — The  plea  avers  that  the  causes  of  action  in  both 
actions  are  identical.  Then  it  appears  that  an  action  was  brought,  and 
that  the  defendant  pleaded  to  the  action,  and  obtained  a  judgment  that 
he  go  thereof  without  day.  Does  not  that  show  a  sufficient  bar  to  the 
present  action  7]  It  is  submitted  that  it  does  not.  [I^Iattle,  J. — The 
proper  answer  to  the  plea  would  have  been,  that  the  present  action  was 
not  brought  for  the  same  cause  as  the  former.  The  effect  of  an  agree- 
ment to  suspend  the  remedy  operating  as  a  total  bar,  was  very  much 
considered  in  Ford  v.  Beech,  in  error, — where  the  case  of  Stracy  v.  The 
Bank  of  England,  6  Bingh.  754  (E.  C.  L.  R.  vol.  19),  4  M.  &  P.  689, 
was  explained  and  materially  qualified.(a)]  It  sufficiently  appears  on 
the  face  of  the  pleadings  here,  that  this  is  not  for  the  same  cause  of 
action  as  the  former.  An  estoppel  operates  to  prevent  a  party  from 
alleging  a  fact  contrary  to  what  he  has  before  alleged  or  admitted. 
[Cresswbll,  J. — Are  you  suing  in  this  action  for  the  same  cause  as  in 
the  first  action  ?]  No.  [Cresswell,  J. — Then,  why  not  traverse  th<? 
allegation  of  identity  ?]    It  could  not  be  necessary,  when  the  record  as 

(a)  11  Q.  B.  874  (E.  C.  L.  R.  toL  63). 
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it  stands  clearly  shows  that  the  two  causes  of  action  are  different. 
Would  it  be  for  the  jury  to  say  whether  or  not  the  two  declarations 
were  the  same?  [Matile,  J. — I  think  it  would.]  Suppose  a  first 
action  brought  by  the  plaintiff  as  executor,  and  it  turned  out  that  he 
now  claimed  under  letters  of  administration  ?  [Crbsswell,  J. — In  that 
case,  he  would  be  a  different  person :  the  cause  of  action  would  be  totally 
different.]  Robinson's  case,  5  Co.  Rep.  82  b,  is  an  authority  to  show, 
*t}iat,  in  the  case  put,  the  judgment  in  the  former  action  would  r^con-r 
be  no  bar  to  a  second.  ^ 

Wood^  in  reply,  was  stopped  by  the  court. 

Maule,  J. — ^It  appears  to  me  that  the  plea  in  this  case  is  good,  and 
that  the  replication  is  a  bad  one.  The  action  is  brought,  in  the  ordi- 
nary form,  upon  a  bill  of  exchange.  The  plea,  in  effect,  states  that  the 
plaintiffs  had  brought  a  former  action  against  the  defendant  for  the 
same  cause  of  action,  and  that  in  that  action  the  defendant  obtained 
judgment.  The  plea  goes,  perhaps  unnecessarily,  into  a  detail  of  the 
grounds  on  which  the  judgment  in  the  former  action  was  given.  I 
think,  that,  upon  whatever  ground  that  judgment  was  given,  the  causes 
of  action  being  alleged  to  be  the  same  as  in  the  present  case,  and  that 
allegation  not  being  traversed,  and  there  being  no  incongruity  in 
assuming  the  two  causes  of  action  to  be  the  same,  the  judgment 
operates  as  a  bar.  When  a  court  of  competent  jurisdiction  has  given 
judgment  that  the  defendant  go  without  day,  and  that  judgment 
remains  unreversed,  it  must  be  taken  to  have  been  rightly  given,  and 
the  plaintiff  cannot  have  a  second  action  for  the  same  cause.  The 
replication,  therefore,  in  the  present  case,  not  denying  that  the  cause 
of  action  in  respect  of  which  the  plaintiffs  now  declare,  was  the  same 
as  that  for  which  the  defendant  has  obtained  judgment,  affords  no 
answer  to  the  plea ;  and  consequently  there  must  be  judgment  for  the 
defendant. 

Crbsswell,  J. — I  am  of  the  same  opinion.  The  plaintiffs  have 
sued  and  have  failed,  the  defendant  having  obtained  judgment.  The 
declaration  in  the  present  action  seems  to  be  for  the  same  cause  of 
action  as  the  former :  the  plea  avers  that  it  is  so ;  and  the  *repli-  r^oqo 
cation  does  not  deny  it.  In  Robinson's  case,  it  appeared  upon  ^ 
the  face  of  the  pleadings  that  the  two  causes  of  action  could  not  be 
identical. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  causes  of  action 
most  have  been  the  same  or  different.  If  the  same,  the  judgment 
in  the  former  action  is  a  bar :  if  different,  the  allegation  of  identity 
night  properly  be  traversed  by  the  replication.  The  plaintiff  not 
having  adopted  that  very  obvious  course,  there  must  be  judgment  for 
the  defendant.  Judgment  for  thot  defendant. 

A  judgment  in  an  action  between  the  lame   same  note  is  a  bar  to  a  subsequent  suit:  Tay- 
ptrtiei.  in  the  same  form  of  action  and  on  the   lor  v.  M'Knigbt^  1  Missoori,  282;  Cieaton  «• 
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ChambleM,  6  Raodolph,  86;  Gates  v.  Gorebam,  a  eontnot  for  a  year,  which  he  had  ToIaDtttilj 

5  Vennoiit,  317 ;  Shafor  «.  Stonebreaker,  4  Gill  abandoned  before  it  waa  performed ;  and  the  joiy 

A  Johns.  345;  Gardner  v.  Bnokbee,  3  Oowen,  found  a  rerdiot  for  the  plaintiir,  on  which  Jodg. 

120 ;  Hibshanm  v.  DoUeban,  4  Watts,  183.  uent  was  rendered.    It  was  held  that  swh 

A  suit  against  a  defendant  as  endorser  of  a  flndin|^  was  not  an  estoppel  which  eonid  pre- 

note  given  as  conditional  payment  of  goods  sold,  olnde  B.  from  maintaining  an  action  against  A. 

smd  a  smt  against  the  defendant  fo^  goods  sold,  upon  the  contract,  the  judgment  ia  the  fomer 

are  upon  distinct  and  different  causes  of  action,  suit  not  being  upon  the  nme  matter  in  eontro- 

and  a  Judgment  in  the  first  cannot  be  pleaded  versy  in  the  latter:  Towns  v.  Nimms,  5  Kev 

in  bar  of  the  second :  Clark  v,  Toung,  1  Craneh,  Hamp.  259.    See  farther  Ramsey  «.  Hendon, 

181.  A.  brought  a  suit  against  B.  for  a  month's  1  M'Leaa,  450 ;  Wood  v.  Corl,  4  Meteal^  203 ; 

labour,  and  B.  under  the  general  issue  set  up  as  Jones  v.  Richardson,  5  Ibid.  247 ;  Salem  India 

a  defence,  that  the  labour  had  been  done  under  Rubber  Co.  v.  Adams^  28  Pickering,  256. 


Ex  parte  KEIGHLET,  In  re  KEIGHLEY  v.  GOODMAN.    Feb.  25. 

The  01st  section  of  the  County  Court  Act,  9  i;  10  Viet  e.  95,  does  not  preelnde  an  attorney  from 
recoTering  from  his  client  a  reasonable  remuneration  for  his  work  and  labour  done  o«(  o/ 
court,  before  the  institution  of  a  suit,  or  take  away  the  right  of  the  superior  courts  to  allow  on 
taxation  a  reasonaUe  remuneration  for  this  description  of  labour. 

On  the  28th  of  November,  1848,  Eeighley  delivered  to  Goodman 
two  bills  of  costs, — the  one,  of  782.  9«.  2(2.,  for  general  bosiness ;  the 
other,  of  202.  19«.  2(2.,  for  business  done  in  relation  to  a  suit  in  the 
Edmonton  county  court,  wherein  Goodman  sought  to  recover  damages 
against  one  Martin  for  an  excessive  distress  upon  goods  in  the  posses- 
sion of  Goodman  under  a  mortgage-deed.  In  the  suit  in  the  county 
court,  Goodman  claimed,  and  recovered,  192.  19«.,  being  122.  10«.,  the 
sum  levied  beyond  the  amount  due  for  rent,  and  72.  9«.,  for  damages, — 
that  sum  having  been  charged  by  Eeighley  for  investigating  the  matter 
on  his  behalf, — together  with  62.  2%.  4(2.  for  costs. 

On  the  5th  of  April,  1849,  Keighley  brought  an  action  against 
^AAQ-i  Goodman,  in  this  court,  to  recover  the  sum  of  562.  *1«.  6(2.,  the 
-*  balance  alleged  to  be  due  to  him  upon  the  above  bills.  On  the 
14th,  the  first  bill  was  taxed  by  Master  Methold,  under  an  order  of 
CoLTMAN,  J.,  and  92.  6«.  6(2.  struck  off.  On  the  23d  of  April,  Maule, 
J.,  made  an  order  for  the  taxation  of  the  second  bill ;  and,  on  the  10th 
of  May,  the  parties  attended  before  Master  Park,  who  disallowed  the 
whole  bill,  making  the  following  endorsement  on  the  order: — <'I 
certify  that  I  have  disallowed  the  whole  of  the  bill  of  costs  (202. 19«. 
2(2.)  under  this  order,  because  I  consider  that  the  act  9  &  10  Yict.  c. 
95,  s.  91,  limits  the  remuneration  of  the  attorney  to  15«. 

The  master's  allocatur  was  as  follows : — 

"Uth  May,  1849.    Amount  of  blU  ordered  to  be  taxed  by  this  order          -       -       73     0     ) 
"Ditto  of  bill  under  order  of  23d  AprU 20    19     3 

U     8     4 
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£      «.     tf.    £  :     cf. 

94  8      4 

•TntdoffintbiU ...Vfte 

'DinUowedoBMeoiidlnU 20    1»      2    80  58 

64      2      8 
'AddeottiofaQlioii 260 

66      9      2 
'Dedaeteottaoftazfttloa      .••.•••...         10      24- 

60      0    10 

•Cr.b7eashofMr.  Horrell  -       -       • 12      60 

„         of  county  Mwi  -       -       -       -       •       -       •     20      14    88      0    10 

^'Bobnee  doe  to  Mr.  Keighl«7 £18      0      0 

When  the  parties  were  before  the  master,  Goodman  claimed  credit 
only  for  the  sum  of  12L  5«.  6(2.  received  of  Mr.  Murrell,  and  191.  190., 
the  damages  awarded  to  him  in  the  county  court, — making  together  332. 
4i.  6(2. ;  bat  Mr.  Keighlej  insisted  upon  giving  credit  for  the  whole 
amount  received  from  the  clerk  of  the  county  court, — 262. 1«.  4(2. :  and, 
after  the  taxation,  Goodman  ^tendered  to  Keighley  the  amount  r^oia 
found  due  by  the  allocatur,  and  the  further  sum  of  61.  2».  4(2.,  ^ 
together,  242.  2«.  4(2. ;  which  sum  Keighley  refused  to  accept. 

J.  Brawny  in  Trinity  term  last,  moved,  on  behalf  of  Keighley,  for  a 
role  calling  upon  Goodman  to  show  cause  why  the  master  should  not  be 
at  liberty  to  review  his  taxation.  He  submitted  that  the  master  had 
taken  an  erroneous  view  of  the  Qlst  section  of  the  9  &  10  Vict.  c.  96,(a) 
the  scale  of  fees  in  schedule  (D)  showing  that  more  than  the  sums  men- 
tioned in  that  section  must  be  actually  disbursed  before  a  judgment 
could  be  obtained  in  the  county  court.  [Maule,  J. — How  much  is 
charged  in  the  bill  for  <<  appearing  and  acting"  in  the  county  court  ?] 
The  bill  is  not  so  framed  as  to  show  what  is  the  precise  sum  charged 
for  the  attorney's  mere  '^'appearance  in  court.  The  Court  of  r^o^i 
Queen's  Bench,  in  a  case  of  Ex  parte  Glipperton,  in  re  Green,  ^ 
12  Jurist,  1044,  decided  that  this  section  of  the  act  applies  to  costs 

(n)  Which  •naeta  "that  no  person  shaU  be  entitled  to  appear  for  any  other  party  to  any  pro- 
ceeding in  any  of  the  said  conrtii  nnleee  he  be  an  attorney  of  one  of  Her  M^Jeety's  enperioi 
eoqrta  of  record,  or  a  barrister-at-law  instmeted  by  sneh  attorney  on  behalf  of  the  party,  or,  by 
Icare  of  the  judge,  any  other  peraon  allowed  by  the  judge  to  appear  instead  of  such  par^;  bnt 
no  barrister,  attorney,  or  other  person,  except  by  leave  of  the  judge,  shaU  be  entitled  to  be  heard 
(0  trgae  any  question  as  counsel  for  any  other  person  in  any  proceeding  in  any  court  holden 
■ader  this  act:  and  no  peraon  boI  being  an  attorney  admitted  to  one  of  Her  Majesty's  superior 
eoQrts  of  record,  shaU  bo  entitled  to  have  or  reeoTcr  any  mm  of  money  for  appearing  or  acting 
oa  behalf  of  any  other  person  in  the  said  court :  and  no  attorney  shall  be  entitled  to  have  or 
neoTer  therefore  any  sum  of  money,  unless  the  debt  or  damage  claimed  shall  be  more  than  40»., 
or  to  have  or  recover  more  than  lOt.  for  his  fees  and  costs,  unless  the  debt  or  damage  claimed 
■Iwll  be  more  than  6/.,  or  more  than  15«.  in  any  case  within  the  summaiy  jurisdiction  given  by 
this  set ;  and  in  no  case  shall  any  fee  exceeding  IL  St.  6c(.  be  allowed  for  employing  a  barrister 
as  cooasel  in  the  cause :  and  the  expense  of  employing  a  barrister  or  an  attorney,  either  by 
plaintiif  or  defendant,  shall  not  be  allowed  on  taxation  of  costs,  in  the  case  of  a  plaintiff,  where 
lesi  than  M.  is  recovered,  or,  in  the  case  of  a  defendant,  where  less  than  5^  is  claimed,  or  in  any 
esse,  unleas  by  order  of  the  judge." 
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the  promises  in  the  declaration  mentioned,  to  wit,  on  the  2d  of  October, 
1847,  in  the  court  of  our  lady  the  Queen,  before  Her  justices  at  West- 
minster, impleaded  the  defendant  in  an  action  on  promises,  and  after- 
wards, to  wit,  on  the  25th  of  October,  in  the  year  aforesaid,  declared 
against  the  defendant  in  the  said  action,  for  that  the  said  Robert  Rem- 
mett,  on  the  said  19th  of  June,  1847,  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  the  defendant,  and  thereby  required 
the  defendant  to  pay  to  the  order  of  the  said  Robert  Remmett,  three 
months  after  the  date  thereof  (which  period  the  plaintiffs  therein  aTcrred 
had  elapsed  before  the  commencement  of  the  said  action),  the  sum  of 
575Z.  1«.,  for  value  received,  and  that  the  defendant  then  accepted  tbe 
said  bill,  and  that  the  said  Robert  Remmett  then  endorsed  the  same 
♦«l9fi1  ^^  *^^  ^^^^  Owen  Parry,  who  then  endorsed  the  same  to  the  *plab- 
^  tiffs,  and  that  the  defendant  then,  in  consideration  of  the  said 
premises,  promised  the  plaintiffs  to  pay  them  the  amount  of  the  said 
bill  according  to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance 
and  endorsement  thereof;  and  also  that  the  defendant,  on  thelstof 
October,  1847,  was  indebted  to  the  plaintiffs  in  lOOOZ.  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiffs  on  an  account  then  stated 
between  the  plaintiffs  and  the  defendant ;  and  that  the  defendant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  of 
the  last-mentioned  premises,  promised  the  plaintiffs  to  pay  them  the 
said  last-mentioned  sum  of  money ;  yet  that  the  defendant  had  disre- 
garded his  promises,  and  had  not  paid  the  amount  of  the  said  bill  of 
exchange,  or  any  part  thereof,  or  any  of  the  said  several  sums  of  money 
in  the  declaration  mentioned,  or  any  part  thereof;  to  the  damage  of 
the  plaintiffs  of  10002. :  That,  the  plaintiffs  having  so  declared  in  the 
said  action  as  aforesaid,  the  defendant  afterwards,  in  due  course,  and 
according  to  the  practice  of  the  said  court,  to  wit,  on  the  8th  of  Novem- 
ber, 1847,  by  H.  F.  Holt,  his  attorney,  pleaded  to  the  said  action,  in 
manner  following,  that  is  to  say,  to  the  last  count  of  the  said  declara- 
tion in  the  said  action,  the  defendant  then  pleaded  that  he  did  not 
promise  in  manner  and  form  as  therein  alleged,  &c.,  and  to  the  said 
first  count  of  the  said  declaration  in  the  said  action,  the  defendant 
then  pleaded,  that,  after  he  accepted  the  said  bill  of  exchange  in  that 
count  mentioned,  and  after  the  endorsement  thereof  by  the  said  Robert 
Remmett  to  the  said  Owen  Parry,  and  after  the  endorsement  thereof 
by  the  said  Owen  Parry  to  the  plaintiffs,  and  whilst  the  said  plaintiffs  were 
the  holders  thereof,  and  before  the  same  became  due  and  payable,  to 
wit,  on  the  19th  of  June,  1847,  it  was  agreed  by  and  between  the  plaintiffs 
and  the  defendant,  that,  in  consideration  that  the  defendant  would,  in  the 
*a07i  *®^^°^  ^^  ^^^  8*^^  ^^'^  ^^  exchange  being  dishonoured  by  the 
^  defendant  when  the  same  should  become  due  and  payable,  then 
give  and  duly  execute  to  the  plaintiffs  his  warrant  of  attorney  for  the 
amount  of  the  said  bill,  that  is  to  say,  for  the  sum  of  5752.  1«.,  and 
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also  for  all  charges  and  expenses  relating  to  the  said  warrant  of  attor- 
ney, to  be  paid  on  the  25th  of  December,  1848,  with  interest,  at  the 
rate  of  5{.  per  cent,  per  annum,  payable  half-yearly,  to  be  computed 
from  the  day  when  the  said  bill  should  become  due  and  payable,  and 
would  also  allow  judgment  to  be  then  immediately  entered  on  such  war- 
rant of  attorney,  and  registered ;  that  they  the  said  plaintiffs  would 
then  accept  such  warrant  of  attorney  from  the  defendant,  and  would 
not  issue  any  execution  thereon  until  the  25th  of  December,  1848,  and 
would  not  enforce  the  said  bill  as  against  the  said  defendant,  but  would 
extend  the  time  for  payment  of  the  same  until  the  day  and  year  last 
aforesaid ;  that  the  said  bill  became  due  and  payable  on  the  22d  of 
September  then  last  past,  and  was  then  dishonoured  by  the  defendant ; 
that,  when  the  said  bill  became  due  and  payable,  to  wit,  on  the  day  and 
year  last  aforesaid,  he,  the  defendant,  in  pursuance  of  the  agreement, 
was,  and  from  thence  until  the  time  of  pleading  the  said  last-mentioned 
plea,  had  been,  and  still  was,  ready  and  willing  to  give  and  execute, 
and  then  tendered  and  offered  to  the  plaintiffs,  his  warrant  of  attorney 
for  the  amount  of  the  said  bill,  that  is  to  say,  for  the  sum  of  575^  1«., 
and  also  for  all  charges  and  expenses  relating  to  the  said  warrant  of 
attorney,  to  be  paid  on  the  25th  of  December,  1848,  and  was  also  then, 
and  from  thence  until  the  pleading  of  the  said  last-mentioned  plea  had 
been,  and  then  still  was,  ready  and  willing,  and  then  offered,  to  allow 
judgment  to  be  then  immediately  entered  on  such  warrant  of  attorney, 
and  registered, — of  all  which  premises,  the  plaintiffs,  to  wit,  on  the  day 
and  *year  last  aforesaid,  had  due  notice,  and  were  then  requested  r^n^Q 
by  the  defendant  to  accept  such  warrant  of  attorney  as  aforesaid  ^ 
from  the  defendant,  and  to  extend  the  time  of  payment  of  the  said  bill 
until  the  said  25th  of  December,  1848 ;  yet  that  the  plaintiffs  did  not 
nor  would  accept  the  said  warrant  of  attorney  from  the  defendant,  but 
wholly  refused  and  neglected  so  to  do,  and  then  unjustly,  and  in  viola- 
tion of  the  said  agreement,  sought  to  enforce  payment  of  the  said  bill 
of  exchange  by  the  defendant ;  and  the  defendant  then,  in  and  by  the 
said  last-mentioned  plea,  offered  and  alleged  that  he  was  ready  to  verify 
the  same :  That  he,  the  defendant,  having  so  pleaded  to  the  said  action 
as  aforesaid,  the  plaintiffs,  afterwards,  to  wit,  on  the  8th  of  November, 
1847,  in  due  course,  and  according  to  the  practice  of  the  said  court, 
replied  to  the  said  pleas  of  the  defendant  in  the  said  action,  in  manner 
following,  that  is  to  say,  by  joining  issue  upon  the  said  first  plea  of  the 
defendant,  and  replying  to  the  said  last  plea  of  the  defendant,  that  the 
defendant,  of  his  own  wrong,  and  without  the  cause  by  the  defendant 
in  the  said  plea  alleged,  broke  his  said  promise,  and  did  not  pay  the 
amount  of  the  said  bill  in  the  said  first  count  in  the  said  declaration  in 
the  said  action  mentioned,  in  manner  and  form  as  the  plaintiffs  had 
above  in  the  said  first  count  in  that  behalf  complained ;  and  the  plaintiff 
in  and  by  the  said  replication  prayed  that  the  same  might  be  inquired 
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of  by  the  country,  &c. :  That  the  defendant  then,  to  wit,  on  the  day 
and  year  last  aforesaid,  joined  issue  upon  the  said  last-mentioned  repli- 
cation :  That,  issue  having  been  so  joined  in  the  said  action  as  aforesaid, 
such  proceedings  were  thereupon  had  in  the  said  suit,  that  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  18th  of  No- 
vember, 1847,  at  Westminster  Hall,  in  the  county  of  Middlesex,  before 
the  Hon.  Sir  C.  Cresswbll,  knight,  one  of  the  justices  of  our  said  lad; 
^oQq-^  the  *Queen  of  the  Bench  at  Westminster  aforesaid,  in  the  absence 

-^  and  in  the  place  and  stead  of  the  Bight  Hon.  Sir  Thomas  Wilde, 
knight,  the  chief  justice  of  the  said  court  of  our  said  lady  the  Queen 
at  Westminster  aforesaid,  the  said  issues  joined  between  the  said  parties 
in  the  said  action,  in  due  course,  and  according  to  the  practice  of  the 
said  court,  came  on  for  trial ;  and  at  the  said  last-mentioned  time  and 
place  came  the  plaintiffs  in  their  own  proper  persons,  and  the  defendant, 
by  H.  F.  Holt,  his  attorney :  and  the  jurors  of  the  jury,  being  sum 
moned  in  the  said  action,  also  came ;  who,  to  speak  the  truth  of  the 
matters  in  issue  in  the  said  action,  being  chosen,  tried,  and  sworn,  ac- 
cording  to  the  form  of  the  statute  in  such  case  made  and  provided,  did, 
as  to  the  first  issue  joined  between  the  said  parties  as  aforesaid,  upon 
their  oath  say  that  he,  the  defendant,  did .  not  promise  as  in  the  last 
count  of  the  said  declaration  in  the  said  action  alleged ;  and,  as  to  the 
last  issue  joined  between  the  said  parties  as  aforesaid,  the  jurors  afore- 
said did,  upon  their  oath  aforesaid,  say  that  the  defendant  did  not,  of 
his  own  wrong,  or  without  the  cause  by  the  defendant  in  the  said  last 
plea  of  the  defendant  alleged,  break  bis  said  promise,  and  that  the  de- 
fendant, for  the  causes  by  him  in  bis  said  last  plea  in  that  behalf  alleged, 
did  not  pay  the  amount  of  the  bill  in  the  said  first  count  of  the  said 
declaration  in  the  said  action  mentioned,  in  manner  and  form  as  in  that 
plea  was  alleged :  That  thereupon,  afterwards,  and  after  the  said  trial 
of  the  said  action,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  2d  of  December,  1847,  by  the  consideration  and  judgment  of  the 
said  court,  it  was  considered  that  the  plaintiffs  should  take  nothing  by 
their  said  writ  in  the  said  action,  but  that  they  should  be  in  mercy,  &c., 
and  that  the  defendant  should  go  without  day,  &c. ;  and,  by  the  like 
consideration  and  judgment,  it  was  further  considered  by  the  court 
^ooA-i  *there  that  the  defendant  should  recover  against  the  plaintiffs 

^  31Z.  Is,  Id.  for  his  costs  and  charges  by  him  about  his  defence 
in  that  behalf  laid  out  and  expended,  by  the  court  there  adjudged  to 
the  defendant,  and  with  his  assent,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided ;  and  that  the  defendant  should 
have  execution  thereof,  &c., — -prout  patet^  &c. :  That  the  said  bill  of 
exchange  in  the  said  first  count  of  the  declaration  in  the  said  action  in 
which  judgment  was  so  given  as  aforesaid,  mentioned,  and  the  said 
bill  of  exchange  in  the  first  count  of  the  declaration  in  this  action  men- 
tioned, were  one  and  the  same,  and  not  other  or  different  bills  of  ex- 
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change ;  and  that  the  said  supposed  account  stated  in  the  last  count  of 
the  declaration  in  the  said  action  in  which  judgment  was  so  given  as  afore- 
said, mentioned,  and  the  said  account  stated  in  the  said  last  count  of  the 
said  declaration  in  this  action  mentioned,  were  one  and  the  same  account 
and  not  other  or  different  accounts  stated  ;  and  that  the  said  supposed 
promises  and  causes  of  action  in  the  said  declaration  in  the  said  action  in 
which  judgment  was  so  given  as  aforesaid,  mentioned,  and  the  said  pro- 
mises and  causes  of  action  in  the  declaration  in  this  action  mentioned, 
▼ere  the  same  promises  and  causes  of  action,  and  not  other  or  different 
promises  or  causes  of  action :  and  this  the  defendant  was  ready  to 
Yerifj  by  the  said  record,  wherefore,  the  defendant  prayed  judgment 
whether  the  "plaintiffs  ought  to  be  permitted  to  implead  the  defendant 
for  the  alleged  breach  of  promises  in  the  said  first  count  of  the 
declaration  in  this  action  mentioned,  or  to  say  that  he,  the  defendant, 
promised  as  in  the  last  count  of  the  said  declaration  in  this  action  men- 
tioned, &c. 

To  this  plea,  the  plaintiffs  replied,  that  they,  the  plaintiffs,  ought  not 
to  be  barred  from  declaring  against  the  defendant,  or  from  impleading 
him  in  respect  of  the  ^causes  of  action  in  the  said  first  count  r,„oQi 
of  the  said  declaration  in  this  action  mentioned,  because  they  ^ 
said  that  they,  the  plaintiffs,  did  extend  the  time,  and  give  the  defend- 
ant time  for  payment  of  the  bill  of  exchange  in  the  said  first  count  of 
the  declaration  in  this  action  mentioned,  until  and  after  the  said  25th 
of  December,  1848,  and  the  plaintiffs  had  not,  since  the  said  recovery 
in  the  said  plea  mentioned,  until  the  commencement  of  this  suit,  sought 
to  enforce  the  payment  of  the  bill  of  exchange  in  the  said  first  count 
of  the  declaration  in  this  action  mentioned,  and  the  amount  of  the  bill 
of  exchange  was  still  unpaid  to  the  plaintiffs ;  that  the  said  25th  of 
December,  1848,  had  elapsed  and  passed  long  before  the  commencement 
of  this  sait ;  and  that  the  defendant  had  not,  at  any  time  hitherto, 
given  or  executed  to  the  plaintiffs  any  warrant  of  attorney  for  the 
amount  of  the  said  bill,  or  any  part  thereof,  or  otherwise  howsoever ; 
and  that  this  the  plaintiffs  were  ready  to  verify,  wherefore  the  plaintiffs 
prayed  judgment  if  they  ought  to  be  barred  from  impleading  the  defend- 
ant for  the  said  breach  of  prombe  in  the  said  first  count  of  the  decla- 
ration in  this  action  mentioned. 

As  to  the  second  count,  there  was  a  nolle  proaequi. 

Special  demurrer  to  the  replication  to  the  first  count,  assigning  for 
causes, — that,  although  the  said  replication  confesses  that  the  judgment 
in  the  said  plea  mentioned,  was  given  by  the  said  court  therein  also 
mentioned,  and  that  the  same  remains  in  full  force  and  effect,  and  not 
in  the  least  reversed  or  made  void,  yet  the  said  replication  does  not 
state  or  show  any  cause  or  reason  why  the  said  judgment  should  not, 
and  does  not,  estop  the  plaintiffs  to  declare  against  the  defendant,  or  to 
implead  him  in  respect  of  the  several  causes  of  action  in  the  said  first 
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A  certificate  andcr  the  debtora'  omiigement  set  (7  A  8  Viet.  e.  70,  i.  IS)  mmt  oertifj  tkk  filing 
of  the  petition,  and  not  merely  that  a  resolution  or  agreement  was  duly  assented  to,  acd 
approved  and  filed  by  the  commissioner. 

Quare,  whether  a  certificate  under  this  act  reqairei  eon/frmaftoii, — or  whether  a  plea  setting  up 
such  a  certificate,  need  show  that  the  debt  is  not  of  the  excepted  classes  mentioned  in  s.  2? 

.  Assumpsit  on  a  bill  of  exchange  for  150{.,  bearing  date  the  25th  of 
July,  1846,  drawn  by  the  defendant  upon  one  W.  W.  Sleigh,  payable 
one  month  after  date,  and  endorsed  to  the  plaintiff;  with  a  count  upon 
an  account  stated. 

The  defendant  pleaded,  amongst  other  pleas,  that,  after  the  bill  of 
exchange  in  the  first  count  of  the  declaration  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  and  after  the  making  of  the 
promise  in  the  last  count  of  the  declaration,  and  after  the  passing  of  a 
certain  act  of  parliament  made  and  passed  in  a  session  of  parliament 
holden  in  the  seventh  and  eighth  years  of  the  reign  of  Her  present 
Majesty,  intituled  «  An  act  for  facilitating  arrangements  between  debt* 
ors  and  creditors,"  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  18th  of  October,  1847,  the  defendant,  being  a  debtor  unable  to  meet 
])is  engagements  with  his  creditors,  and  not  being  a  trader  within  the 
meaning  of  the  statutes  in  force  relating  to  bankrupts  at  the  time  of 
the  passing  the  said  act,  with  the  concurrence  of  one-third  in  number 
and  value  of  his  creditors  (testified  by  their  having  signed  his  petition), 
did  present  to  the  court  of  bankruptcy  a  petition  setting  forth  a  full 
account  of  his  debts,  and  the  consideration  thereof,  and  the  names,  resi- 
dences, and  occupations  of  his  creditors,  andparticularly  stating  the  name, 
residence,  and  occupation  of  the  plaintiff,  and  an  account  of  the  plaintiff's 
alleged  debt,  and  the  consideration  thereof,  and  also  a  full  account  of  his, 
the  defendant's,  estate  and  effects,  whether  in  possession,  reversion,  or 
utOAq^  '^'expectancy,  and  of  all  debts  and  rights  due  to  or  claimed  by 
*"  ■*  him,  and  of  all  property,  of  what  kind  soever,  held  in  trust  for 
him,  and  also  setting  forth  that  he  was  unable  to  meet  his  engagements 
with  his  creditors,  and  the  true  cause  of  such  inability,  and  also  setting 
forth  a  certain  proposal  which  he,  the  defendant,  then  made  for  the 
compromise  of  his  said  debts  and  engagements,  and  also  setting  forth 
that  one-third  in  number  and  value  of  his  creditors  had  assented  to  his 
said  proposal ;  and  which  petition  prayed  that  his  said  proposal,  or  such 
modification  thereof  as  by  the  majority  of  his  creditors  should  be 
determined,  should  be  carried  into  effect  under  the  superintendence 
and  control  of  the  said  court,  and  that  he,  the  defendant,  should  in  the 
mean  time  be  protected  from  arrest,  by  order  of  the  said  court :  That 
the  said  petition  was  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, and  before  the  commencement  of  this  suit,  duly  filed  of  record  iu 
the  said  court ;  and  that  H.  J.  Shepherd,  Esq., — the  said  H.  J.  Shep- 
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herd  then  being  one  of  tke  comtnisstoners  of  the  said  court,  and  the 
commissioner  acting  in  the  matter  of  the  said'  petition, — did,  upon  the 
presentation  of  the  said  petition,  to  wit,  on  the  day  and  year  last 
aforesaid,  privately  examine  into  the  truth  of  the  several  matters 
ftUeged  in  the  said  petition ;  and  that  the  said  H.  J.  Shepherd, — ^being 
satisfied  of  the  truth  of  the  said  several  matters  in  the  said  petition 
alleged,  and  that  the  debts  of  the  defendant  had  not  been  contracted 
by  reason  of  any  manner  of  fraud  or  breach  of  trust,  or  without  rea- 
sonable probability  at  the  time  of  contract  of  being  able  to  pay  the 
same,  or  by  reason  of  any  judgment  in  any  prosecution  for  breach  of 
the  revenue  laws,  or  in  any  action  for  breach  of  promise  of  marriage, 
seduction,  criminal  conversation,  libel,  slander,  assault,  battery,  mali- 
cious arrest,  malicious  suing  out  a  fiat  in  bankruptcy^  or  malicious 
^trespass,  and  that  the  defendant  had  made  a  fall  disclosure  of  r:^qeA 
his  debts  and  credits,  estate  and  effects,  and  was  desirous  of  '- 
making  a  band  fide  arrangement  with  all  his  creditoi^,  and  that  his 
proposal  to  that  effect  was  reasonable  and  proper  to  be  executed 
under  the  direction  of  the  said  court,— did  thereupon  direct  a  meeting 
of  all  the  creditors  of  the  said  defendant  to  be  convened  according 
to  the  provisions  of  the  said  act,  and  that  such  meeting  should  be 
hold&n,  to  wit,  on  the  8d  of  November,  1847,  at  the  office  of  G.  J. 
Graham,  at  No.  25,  Coleman  Street,  in  the  city  of  London, — ^the  said 
0.  J.  Graham  then  being  one  of  the  official  assignees  of  the  said  court 
of  bankruptcy ;  and  that  the  defendant  should  give  notice  in  writing  to 
every  creditor  of  him  the  defendant,  not  less  than  seven  or  more  than 
tventy-eight  days  before  the  holding  of  such  meeting :  That  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  said  18th  of 
October,  1847,  the  said  H.  J.  Shepherd  did  appoint  the  said  G.  J. 
Graham  (the  said  G.  J.  Graham  then  being  one  of  the  official  assignees 
of  the  said  court  of  bankruptcy)  to  preside  at  such  meeting  of  creditors, 
and  to  report  the  resolutions  thereof  to  the  said  H.  J.  Shepherd,  Esq. : 
That,  in  pursuance  of  such  direction  of  the  said  H.  J.  Shepherd  as 
aforesaid,  and  according  to  the  provisions  of  the  said  act,  he,  the 
defendant,  gave  notice  in  writing  to  every  creditor  of  him,  the  defend- 
ant, and  particularly  to  the  said  plaintiff,  of  such  intended  meeting, 
and  of  the  time  and  place  of  holding  the  same,  not  less  than  seven,  or 
more  than  twenty-eight  days  before  the  holding  of  such  meeting :  That 
a  meeting  of  the  creditors  of  the  said  defendant  was  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  8d  of  November, 
1847,  at  the  office  of  the  said  G.  J.  Graham,  No.  25,  Coleman  Street,  in 
the  city  of  London,  convened  and  held ;  at  which  meeting  the  said  G.  J. 
*6raham  did  preside:  That,  at  the  said  meeting,  the  major  part  rn^oft-i 
in  number  and  value  of  the  creditors  of  the  said  defendant  did  ^ 
assent  to  the  proposal  of  the  said  defendant ;  and  that  thereupon  the  said 
G.  J.  Graham  did,  according  to  the  provisions  of  the  said  act,  appoint 
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another  meeting  of  the  creditors  of  the  said  defendant  to  be  convened 
and  held  under  the  provisions  and  directions  of  the  4th  section  of  the 
said  act,  not  earlier  than  seven  nor  later  than  twenty-eight  days  from 
such  last-mentioned  meeting :  That  of  such  second  meeting,  and  the 
purpose  thereof,  he,  the  defendant,  did  give  notice  in  writing,  and  did 
personally  serve  the  same  on  every  creditor  who  was  not  present,  by 
himself  or  his  appointed  agent,  at  such  first  meeting,  and  particularly 
on  the  plaintiff,  three  clear  days  at  least  before  the  day  appointed  for 
such  second  meeting:  That  such  second  meeting  was  convened  and 
held  according  to  the  provisions  of  the  said  act ;  and,  at  the  said  second 
meeting,  three-fifths  in  number  and  value  of  all  the  said  defendant's 
creditors  then  present, — the  said  creditors  so  present  being  one  full 
third  in  number  and  value  of  all  the  creditors  of  the  defendant,— did 
agree  to  accept  such  composition  as  was  assented  to  at  the  said  first 
meeting  of  creditors :  That  the  said  creditors  so  present  at  such  second 
meeting, — the  same  being  three-fifths  in  number  and  value  of  all  the 
creditors  of  the  defendant,— did  reduce  the  terms  of  the  said  composi- 
tion into  writing,  and  signed  the  same :  That,  afterwards,  and  before 
the  commencement  of  this  suit,  and  within  fifteen  days  next  after  the 
said  agreement  for  acceptance  of  the  said  composition,  and  the  signbj 
of  the  same  at  the  said  second  meeting  of  creditors,  the  same  agree- 
ment was  submitted  to  the  said  H.  J.  Shepherd,  the  commissioner  acting 
in  the  matter  of  the  said  petition ;  and  the  said  H.  J.  Shepherd  did 
^n-^-.  afterwards,  and  before  the  commencement  of  this  suit,  to  *wit, 
-^  on  the  18th  of  November,  1847,  cause  the  said  agreement  and 
resolution  to  be  filed  and  entered  of  record  in  the  said  court  of  bank- 
ruptcy, and  did  grant  to  the  said  defendant  a  certificate  of  such  filing, 
and  endorsed  on  such  certificate  his  protection  of  the  said  defendant 
from  arrest :  That,  afterwards,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  18th  of  December,  1847,  the  said  agreement  was 
carried  into  effect,  and  the  creditors  of  the  said  defendant  were  satisfied 
according  to  the  tenor  of  the  same ;  and  that  thereupon  the  said  H.  J. 
Shepherd,  the  commissioner  acting  in  the  matter  of  the  said  petition, 
did  cause  a  meeting  of  the  said  creditors  of  the  defendant  to  be  held 
before  him  on  the  25th  of  February,  1848,  at  which  meeting  the  said 
H.  J.  Shepherd, — the  same  meeting  being  before  the  commencement 
of  this  suit,  and  the  said  H.  J.  Shepherd,  then  being  the  commissioner 
of  the  court  of  bankruptcy  acting  in  the  matter  of  the  said  petition, — 
did  give  to  the  said  defendant  a  certificate  under  his  hand  and  seal, 
certifying  that  hey  the  said  H.  J,  Shepherd^  had  caused  such  meetings 
of  the  creditors  of  the  defendant  to  he  held  as  are  directed  by  the  said 
aetf  and  that  a  certain  resolution  or  agreement  had  been  duly  assented 
to  at  such  meeting^  as  he  the  said  H,  J.  Shepherd  thought  reasonable  and 
proper  to  be  executed  under  the  direction  of  the  said  aety  that  he  the  said 
JET.  J  Shepherd  had  caused  the  same  to  be  filed  and  entered  of  reeordj 
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and  that  the  naid  resolution  or  agreement  had  been  fully  carried  into 
efeet,{a) — ^verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes, — 
that  it  does  not  appear  in  and  by  the  plea,  that  the  said  petition  of  the 
defendant  set  forth  such  proposal  as  he  at  the  time  of  presenting  his 
said  petition  ♦was  able  to  make  for  the  future  payment  or  the  r^t^Qe-Q 
compromise  of  his  debts  or  engagements,  or  that  the  proposal  in  *- 
the  said  petition  set  forth  was  the  proposal  which,  at  the  time  of  the 
prosecuting  the  said  petition,  the  defendant  was,  most  beneficially  to 
his  creditors,  able  to  make ;  that  it  appears  thereby  that  the  said  peti- 
tion only  set  forth  a  certain  proposal  which  he  the  defendant  then  actu- 
ally made  for  the  compromise  of  his  said  debts  and  engagements,  and 
that  it  is  quite  consistent  with  the  said  plea,  that  the  defendant  was,  at 
the  time  of  presenting  his  said  petition,  able  to  carry  into  effect  a  pro- 
posal more  beneficial  to  his  creditors  than  the  proposal  in  the  said  peti- 
tion set  forth,  or  that  he  was  unable  to  carry  into  effect  the  said 
proposal,  or  any  modification  of  the  same : — That  it  is  not  averred  in, 
or  shown  by,  the  plea  that  the  said  resolution  or  agreement  therein 
mentioned,  embodied  the  very  terms  of,  or  was  equivalent  to,  the 
proposal  in  the  said  petition  of  the  defendant  mentioned,  or  was  in  fact 
a  modification  of  such  proposal,  and  it  is  quite  consistent  with  the  plea, 
that  the  said  resolution  or  agreement  was  neither  substantially  identical 
with,  nor  a  modification  of,  the  said  proposal : — That  it  is  not  averred 
in,  or  shown  by,  the  plea,  that  the  said  H.  J.  Shepherd,  when  he  the 
said  H.  J.  Shepherd,  as  in  the  plea  alleged,  privately  examined  into  the 
truth  of  the  several  matters  alleged  in  the  said  petition,  did  examine 
the  defendant  upon  oath,  and  any  creditor  concurring  in  his  petition, 
and  any  witness  then  produced  by  the  defendant ;  and  that  it  is  quite 
consistent  with  the  plea,  that  the  said  H.  J.  Shepherd,  when  he  pri- 
vately examined  into  the  truth  of  the  matters  alleged  in  the  said  peti- 
tion, did  not  examine,  either  upon  oath,  or  at  all,  the  said  defendant, 
or  any  creditor  concurring  in  his  said  petition,  or  any  witness  then 
produced  by  the  defendant : — That  it  is  not  averred  in,  or  shown  by, 
the  plea,  that  *the  resolution  or  agreement  therein  mentioned  i-^ok  * 
contained  any  terms  for  the  compromise  or  future  payment  of  ^ 
the  said  debt  due  from  the  defendant  to  the  plaintiff,  or  that  the  same 
could  not  be  carried  into  effect,  according  to  the  tenor  of  the  same, 
without  in  fact  satisfying  the  said  debt  due  from  the  defendant  to  the 
plaintiff: — That  it  is  not  averred  or  shown  in  or  by  the  plea,  that  the 
plaintiff,  before  or  at  the  time  when  the  resolution  or  agreement  in  the 
plea  mentioned  was  carried  into  effect,  or  at  any  time  by  reason  of  the 
said  resolution  or  agreement  being  or  having  been  carried  into  effect, 
received  any  payment  or  satisfaction,  either  wholly  or  in  part,  of  his 
%id  debt,  and  it  is  perfectly  consistent  with  the  plea,  that  the  said 

(a)  S««  noto  (a)  at  the  end  of  tbe  atse. 
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resoltition  or  agreement  vas  carried  into  effect^  and  that  tbe  creditor! 
of  the  defendant  were  satisfied,  according  to  the  tenor  of  the  same, 
without  any  satisfaction  or  payment  of  the  said  debt  dae  from  the 
defendant  to  the  plaintiff,  either  wholly  or  in  part,  being  or  having  been 
made : — That  it  does  not  appear  in  or  by  the  plea,  that  H.  J.  Shepherd, 
m  the  plea  mentioned,  had  jurisdiction  to  give  to  the  defendant  a  certi- 
ficate, according  to  the  provisions  of  the  13th  section  of  the  said  act  of 
parliament ;  because  it  does  not  appear  thereby,  neither  is  it  shown 
therein,  that  any  meeting  of  the  creditors  of  the  defendant  was  held  in 
pursuance  of  the  directions  in  the  plea  alleged  to  have  been  given  by 
the  said  H.  J.  Shepherd :— That  it  does  not  appear  by  the  said  |Jea, 
that  the  defendant  is  entitled  to  plead  the  certificate  in  the  plea  last 
mentioned,  in  bar  of  this  action,  or  in  discharge  of  the  debt  for  the 
recovery  of  which  this  action  is  brought,  because  it  is  not  shown  or 
averred  in  or  by  the  said  plea,  that  the  said  court  of  bankruptcy  did, 
in  writing  under  hand  and  seal,  certify  to  the  court  of  review,  or  lo 
such  one  of  the  vice-chancellors  of  the  high  court  of  Chancery  as  the 
^otzR-i  ^^^^  chancellor  had  then  *been  pleased  to  appoint  to  exercise  all 
^  the  jurisdictions,  powers,  authorities,  and  privileges  of  the  said 
court  of  review  in  bankruptcy,  that  the  defendant  had  made  a  full  dis- 
covery of  his  estate  and  effects,  and  at  all  times  conformed  himself  to 
the  laws  in  force  at  the  time  of  presenting  his  said  petition  to  the  court 
of  bankruptcy,  and  that  there  did  not  appear  to  be  any  reason  for 
doubting  the  truth  and  fulness  of  such  discovery ;  and  because  it  is  not 
averred  or  shown  in  or  by  the  said  last  plea,  that  the  defendant  hath 
made  oath  in  writing  that  the  said  certificate  in  the  said  plea  last  men- 
tioned, was  obtained  fairly  and  without  fraud ;  and  because  it  is  not 
averred  in,  or  shown  by,  the  said  plea,  that  the  said  certificate  in  the 
said  plea  last  mentioned,  was,  after  oath  made  in  writing  by  the  defend- 
ant that  the  said  certificate  in  the  said  plea  last  mentioned,  was  obtained 
fairly  and  without  fraud,  confirmed  by  the  court  of  review,  or  such  one 
of  the  vice-chancellors  of  the  high  court  of  Chancery  as  the  lord  chan- 
cellor had  been  pleased  to  appoint  to  exercise  all  the  jurisdictions, 
powers,  authorities,  and  privileges  of  the  said  court  of  review  in  bank- 
ruptcy : — That  the  defendant,  by  his  said  plea,  seeks  to  make  the  cer- 
tificate therein  last  mentioned,  operate  more  fully  than  a  certificate  of 
conformity  under  the  statutes  relating  to  bankrupts : — ^And  that  it  does 
not  appear  by  the  said  plea,  that  the  defendant  is  entitled  to  plead  a 
certificate  under  the  provisions  of  the  13th  section  of  the  said  act  of 
parliament,  in  bar  of  this  action,  or  of  the  debt  for  the  recovery  of 
which  this  action  is  brought,  because  it  is  not  averred  or  shown  in  or  by 
the  said  plea,  that  the  debt  for  the  recovery  of  which  this  action  is 
brought,  is  not  a  debt  in  the  said  act  of  parliament  excepted  from  the 
operation  of  the  said  act  of  parliament. 
Joinder  in  demurrer. 
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^Keane,  in  support  of  ibe  demurrer. — The  preamble  of  the  r^e.^^^ 
flUtote  7  &  8  Vict.  c.  70,  recites  that  <<  it  is  expedient  that  trust  ^ 
dtieds  afid  other  amicable  modes  of  arrangement  between  debtors  and 
tikeir  creditors  should  be  facilitated,  and  that  better  means  should  be 
prorided  for  carrying  the  same  into  effect :"  the  1st  section  then  pro- 
ceeds to  enact,  <«  that  it  shall  be  lawful  for  any  debtor  who  is  unable  to 
meet  his  engagements  with  bis  creditors,— ^uch  debtor  not  being  a 
trader  within  the  meaning  of  the  statutes  now  in  force  relating  to  bank- 
roptfl, — with  the  concurrence  of  one-third  in  number  and  value  of  his 
creditors  (testified  by  their  signing  his  petition),  to  present  a  petition 
(6  the  conrt  of  bankruptcy,  setting  forth  a  foil  account  of  his  debts, 
sad  the  consideration  thereof,  and  the  names,  residences,  and  occupa- 
tions of  his  creditors,  and  also  a  full  account  of  his  estate  and  effects, 
whether  in  possession,  reversiony  or  expectancy,  and  of  all  debts  and 
rights  due  to  or  claimed  by  him,  and  of  all  property,  of  what  kind 
socTcr,  h^  in  trust  for  him  ;  and  also  setting  forth  that  he  is  unable 
to  meet  his  engagements  with  bis  creditors,  and  the  true  cause  of  such 
inability  ;  and  also  setting  forth  sttcfa  proposal  as  he  is  able  to  make  for 
the  future  payment,  or  the  compromise,  of  such  debts  or  engagements ; 
and  that  one-third  in  number  and  value  of  hie  creditors  have  assented 
to  such  pr<q)OBal ;  and  praying  that  such  proposal  (or  euch  modification 
thereof  as  by  the  majority  of  his  creditors  should  be  determined)  should 
\e  carried  into  effect  under  the  superijitendence  and  control  of  the  said 
court ;  and  that  he,  the  said  petitioaing  debtor,  should  in  the  mean 
time  be  protected  from  arrest  by  order  of  the  said  court."   The  petition 
set  out  in  this  plea  does  not  comply  with  that  section,  inasmuch  as  it 
does  not  set  forth  such  proposal  as  the  defendant  was  able  to  make  for 
the  future  payment  or  the  compromise  of  his  debts  or  engagements^ 
The  2d  section  e&acts,  ^(that,  *upoQ  the  presentation  of  such  r^cocy 
petition,  one  of  the  eommissioiiers  of  the  said  court,  in  such  rota-  ^ 
tion  as  by  order  of  the  said  court  shall  be  appointed,  shall  privately 
examine  into  the  matter  of  the  said  petition,  and  for  that  parpose  shall 
have  power  to  examine  upon  oath  siieb  petitioning  debtor ;  and  any  cre- 
ditor ooneurriBg  in  his  petition,  and  any  witness  produced  by  such 
petitioning  debtor ;  and,  if  such  commissioner  shall  be  satisfied  of  the 
truth  of  the  several  matters  alleged  in  such  petition,  and  that  the  debts 
of  sach  petitioning  debtor  have  not  been  contracted  by  reason  of  any 
manner  of  fraud  or  breach  of  trust,  or  without  reasonable  probability 
at  the  time  of  contract  of  being  able  to  pay  the  same,  or  by  reason  of 
any  judgment  in  any  prosecntion  for  breach  of  the  revenue  laws,  or  in 
any  action  for  breach  of  promise  of  marriage,  seduction,  criminal  con- 
versation, Kbel,  slander,  assault,  battery,  malicious  arrest,  malicious 
suing  out  a  fiat  in  bankruptcy,  or  malicious  trespass,  and  that  such 
petitioning  debtor  has  made  a  full  disclosure  of  his  debts  and  credits, 
estate  and  effects,  and  is  desirous  of  making  a  hmd  fide  arrangement 
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with  all  his  creditors,  and  that  his  proposal  to  that  effect  is  reasonable 
and  proper  to  be  executed  under  the  direction  of  the  said  court, — ^itshill 
bo  lawful  for  such  commissioner  to  direct  that  a  meeting  of  all  the  cre- 
ditors of  such  petitioning-debtor  should  be  convened  at  such  time  and 
place  as  the  said  commissioner  shall  appoint ;  notice  of  which  meeting 
shall  be  given  in  writing  to  every  such  creditor  not  less  than  seven  or 
more  than  twenty-eight  days  before  the  same  is  held."  The  15th  sec* 
tion, — the  interpretation  clause, — ^provides  that  the  act  shall  be  con- 
strued <<  beneficially  to  creditors  ;"  that  is,  that  a  party  availing  himself 
of  the  benefit  of  the  act,  shall  proceed  with  a  due  regard  for  the  interests 
of  his  creditors ;  and  this  requirement  is  not  complied  with,  unless  the 
^nf-on  proposal  made  is  the  best  the  debtor  can  *make.     Under  this 

-^  act,  the  creditors  have  not  necessarily  the  security  of  the  exami- 
nation of  the  debtor,  or  any  witness,  upon  oath,  as  they  have  under  the 
5  &  6  Vict.  c.  122.     The  4th  section  of  the  7  &  8  Vict.  c.  70  enacts, 
« that,  if  at  such  meeting  of  creditors  the  major  part  in  number  and 
value,  or  nine-tenths  in  value,  or  nine-tenths  in  number  whose  debts 
exceeds  20Z.,  shall  assent  to  the  proposal  of  such  petitioning  debtor,  or 
to  any  modification  thereof,  the  president(a)  of  such  meeting  shall 
appoint  another  meeting  of  the  creditors  of  such  petitioning  debtor,  to 
be  held  not  earlier  than  seven  or  later  than  twenty-eight  days  from  such 
first  meeting, — of  which  second  meeting,  and  of  the  purpose  thereof, 
notice  in  writing  shall  be  personally  served  on  every  creditor  who  was 
not  present,  by  himself  or  his  appointed  agent,  at  such  first  meeting, 
three  clear  days  at  least  before  the  day  appointed  for  such  second 
meeting."     The  5th  section  enacts,  <<  that,  if,  at  such  second  meeting 
of  creditors,  three-fifths  in  number  and  value  of  all  the  creditors  present, 
or  nine-tenths  in  value,  or  nine-tenths  in  number  whose  debts  exceed 
20Z.,  shall  agree  to  accept  such  arrangement  or  composition  as  was 
assented  to  at  the  said  first  meeting  of  creditors,  and  shall  reduce  the 
terms  thereof  into  writing,  and  sign  the  same,  such  resolution  or 
agreement  (subject  to  such  confirmation  as  is  hereinafter  enacted)  shall 
thenceforth  be  binding  and  of  full  force,  as  well  against  the  petitioning 
debtor  as  against  all  persons  who  were  creditors  of  the  said  petitioning 
debtor  at  the  date  of  his  said  petition,  and  who  had  notice  of  the  said 
several  meetings  of  creditors :  provided,  however,  that  such  resolution 
or  agreement  shall  not  be  viJid,  unless  one  full  third  in  number 
and  value  of  all  the  creditors  of  such  petitioning  debtor  were  present 
at  such  second  meeting,  either  in  person  or  by  an  authorized  agent." 
^nrqi  ^Sections  6  and  7  provide  for  the  interim  protection  of  the 

^  petitioner ;  and  the  former  enacts  that  no  such  protection  shall 
be  valid  in  favour  of  any  petitioning  debtor  who  shall  be  proved  to  have 
been  about  to  abscond  beyond  the  jurisdiction  of  the  court  of  bank- 
ruptcy, or  who  has  concealed,  or  is  concealing,  any  part,  of  his  estate 

(a)  Whole  appointment  ii  proyided  for  by  i.  8. 
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ur  effects,  nor  against  any  creditor  whose  debt  is  not  truly  specified  in 
the  said  petition,  nor  against  any  creditor  whose  debt  has  been  con- 
tracted by  reason  of  any  manner  of  fraud  or  breach  of  trust.     The 
8th  section  vests  the  estate  and  efiects  of  the  petitioner  in  the  trustee, 
from  the  filing  of  the  resolution  and  agreement.     The  10th  section 
enacts,  <<  that,  if  it  ^hall  at  any  time  appear  to  the  said  commissioner, 
on  the  representation  of  such  trustee  as  aforesaid,  or  of  any  two  credit- 
ors as  aforesaid,  that  such  petitioning  debtor  has  not  made  a  true  dis- 
covery of  his  estate  and  effects,  or  has  not  duly  accounted  for  any 
Bubsequently-acquired  property  (if  required  by  the  true  intent  and 
meaning  of  the  said  resolution  or  agreement),  or  has  wilfully  made  any 
false  return  of  creditors,  it  shall  be  lawful  for  the  said  commissioner  to 
summon  such  petitioning  debtor  to  be  examined  before  him  upon  oath 
touching  such  matters ;  and  such  summons  and  examination  shall  be 
enforced  in  such  manner  as  is  now  practised  in  the  summoning  and 
examination  of  bankrupts."    The  13th  section, — upon  which  the  right 
to  plead  the  plea  now  in  question  is  founded, — enacts,  <<  that,  at  such 
last-mentioned  meeting,(a)  the  said  commissioner  shall  give  to  the  said 
petitioning  debtor  a  certificate,  under  the  hand  and  seal  of  the  said 
commissioner,  of  the  filing  of  the  said  petition^  and  of  the  resolution  or 
agreement  of  the  creditors  of  the  said  petitioning  debtor,  and  that  tlie 
said  resolution  or  agreement  has  been  fully  carried  into  effect ;  '''and  ^^  o /*/v 
such  certificate  shall  thenceforth  operate  to  all  intents  and  pur-  ^ 
poses  as  fully  as  if  the  same  were  a  certificate  of  conformity  under 
the  statutes  relating  to  bankrupts,  excepting  only  that  no  debt  herein 
excepted  from  the  operation  of  this  act  shall  be  barred  by  the  said 
certificate.'*    The  certificate  relied  on  in  this  plea  is  not  the  certificate 
mentioned  in  that  section :  it  does  not  certify  the  filing  of  the  petition^ 
which  is  to  be  the  foundation  of  the  whole  proceeding :  neither  does  it 
show,  as  it  is  submitted  it  ought  to  do,  that  the  certificate  was  obtained 
fairly  and  without  fraud,  or  that  it  has  been  confirmed.     If  these  two 
ktter  requirements  are  held  unnecessary,  the  certificate  will  operate 
morefuUy  than  a  certificate  of  conformity  under  the  bankrupt  acts, — 
which  is  contrary  to  the  declared  intention  of  the  legislature.    In  Wells 
V.  Iggulden,  3  B.  k  C.  186  (E.  C.  L.  B.  vol.  10),  5  D.  &  B.  13,  a  de- 
claration on  the  55  6.  3,  c.  137,  s.  6,(i)  stated  that  the  defendant, 

(o)  A  meeting  held  for  the  pnrpoie  mentioned  in  1. 12. 

(b)  Which  enaotfly  "that  no  ohnroh warden  or  oreraeer  of  the  poor,  or  other  person  or  persons 
b  whose  hands  the  collection  of  the  rates  for  the  relief  of  the  poor,  or  the  providing  for,  order- 
ing, management,  oontrol,  or  direction  of  the  poor  of  any  parish,  Ac,  shall  or  may  be  placed 
jointly  with,  or  independent  of  such  churchwardens  and  overseers,  or  any  of  them,  under  or  by 
Tirtne  of  any  act  or  acta  of  parliament,  shall,  either  in  his  own  name,  or  in  the  name  of  any 
other  person  or  persons,  provide,  fnmish,  or  supply,  for  his  or  their  own  profit,  any  goods, 
materials,  or  provisions  for  the  use  of  any  workhouse  or  workhouses,  or  otherwise,  for  the  sup- 
port and  maintenance  of  the  poor  in  any  parish,  Ac,  for  which  he  or  they  shall  be  appointed  as 
such,  during  the  time  which  he  or  they  shall  retain  such  appointment^  nor  shall  be  concerned, 
directly  or  indirectly,  in  furnishing  or  supplying  the  same,  or  in  any  contract  or  contracts  relat- 
ing theretOi"  nndwr  the  penalty  of  100/.    "  Provided  nevertheless,  that,  if  it  shall  happen  io 
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*^^11  *^^^S  ^^  overseer  of  the  poor  of  the  parish  of  A.,  supplied  for 
-'  his  own  profit  provisions  for  the  support  of  the  poor  of  the  said 
parish,  "  wherehy,  and  bj  force  of  the  statute  in  such  case  made  and 
provided,  he  forfeited  for  his  said  offence  lOOZ.,  and  thereby,  and  bj 
force  of  the  statute,  an  action  had  accrued,"  &c. :  upon  motion  in  arrest 
of  judgment,  on  the  ground,  amongst  others,  that  the  declaration  did 
not  negative  the  exceptions  contained  in  the  6th  section  of  the  act,  it 
was  contended,  for  the  plaintiff,  that  the  exception,  coming  by  way  of 
proviso,  and  being  incorporated  with  that  part  of  the  act  which  created 
the  offence,  the  plaintiff  was  not  bound  to  take  notice  of  it  in  his  decla- 
ration. On  the,  other  hand,  it  was  insisted  that  the  declaration  should 
have  negatived  the  exceptions,  they  being  contained  in  the  same  section 
which  creates  the  offence.  But  Holrotd,  J.,  said :  (a)  <<  The  exception 
is  totally  separate  from  the  enactment ;  it  was  not,  therefore^  necessary 
for  the  plaintiff  to  negative  it.  Had  it  formed  a  qualification  of  that 
which  went  before,  and  been  incorporated  with  it,  then  it  would  have 
been  necessary,  according  to  the  rule  laid  down  in  Stowel  v.  Lord 
Zouch,  Plowd,  Comm.  876  (per  Dyer,  0.  J.),  and  Newis  v.  Lark, 
Plowd.  Comm.  410."  And  Batley,  J.,  added :  <«  Upon  that  point  I 
^oaqi  ^^^^  ^^  doubt :  statutes  are  not  divided  into  ^sections  upon  the 
-^  rolls  of  parliament,  and  therefore  the  mere  placing  the  proviso  in 
the  same  section  of  the  printed  act,  does  not  make  it  necessary  to  notice 
it  in  pleading ;  unless  it  is  also  incorporated  in  the  enacting  sentence.*' 
Here,  the  cnus  of  showing  that  he  is  entitled  to  the  protection  of  the 
certificate,  is  by  the  whole  scope  of  the  act  thrown  upon  the  defendant : 
the  creditor  can  have  no  means  of  knowing  whether  his  debtor  has  con- 
tracted debts  fraudulently  or  not ;  it  is  therefore  expedient  that  the 
party  who  alone  possesses  the  knowledge,  should  be  bound  to  aver  and 
to  prove  it. 

The  87th  section  of  the  5  &  6  Vict.  c.  122,  enacts  <<  that  every  bank- 
rupt who  shall  have  duly  surrendered,  and  in  all  things  conformed  him- 
self to  the  laws  in  force  at  the  time  of  bsuing  the  fiat  in  bankruptcy 
against  him,  shall  be  discharged  from  all  debts  due  by  him  when  be 
became  bankrupt,  and  from  all  claims  and  demands  made  provable 
under  thefiaty  in  case  he  shall  obtain  a  certificate  of  such  conformity,  so 
signed  and  aUowed,  and  subject  to  such  provisions  as  hereinafter  men- 

anj  parish,  Ac,  that  a  penon  or  persons  competent  and  willing  to  undertake  the  supply  of  soy 
of  the  articles  or  things  required  for  such  iforkhouse  or  workjioiises,  or  for  the  use  of  the  poor 
there,  cannot  be  found,  within  a  conrenient  distance  therefrom,  other  ^an  and  except  some  or 
one  of  the  churchwardens  and  overseers  of  the  poor,  or  other  person  or  persons  having  the 
ordering,  managing,  control,  or  direction  of  the  poor  in  such  parish,  Ac,  then  and  in  every  such 
ease,  it  shall  and  may  be  l^wftil  to  and  for  any  two  or  more  neighbouring  justices  of  the  peaee 
(proof  thereof  having  been  first  duly  made  before  them  upon  oath,  Ac),  by  certificate  under 
their  hands  and  seals,  to  permit  and  suffer  any  one  or  more  of  such  churchwardens  and  over- 
seers, or  other  such  person  or  persons  as  aforesaid,  to  contract  and  agree  for  the  fVurnishing  and 
supplying  of  any  articles  or  things  which  may  be  required  for  such  workhouse  or  workhouses,  or 
otherwise  for  the  use  of  the  poor  of  such  parish,  Ac,  during  the  time  which  he  or  they  msy 
retain  such  appointment;  anything  therein  contuned  to  the  contraiy,  notwithttanding  " 
(a)  3  B.  A  G.  188  (E.  C.  L.  R.  vol.  10). 
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tioncd.*'  By  section  88,  the  bankrupt  is  declared  not  entitled  to  a  cer- 
tificate, if  he  has  lost  certain  amounts  by  gaming  or  stock-jobbing,  or 
concealed  or  destroyed  books,  &c.,  or  made  false  entries,  or  concealed 
anj  property,  or  permitted  fictitious  debts  to  be  proved.  And  the  89th 
section  provides  <<  that  no  certificate  shall  be  suc^  discharge,  unless  the 
coort  (of  bankruptcy)  shall,  in  writing  under  hand  and  seal,  certify  to 
the  court  of  review  that  such  bankrupt  has  made  a  full  discovery  of  his 
estate  and  effects,  and  in  all  things  conformed  as  aforesaid,  and  that 
there  does  not  appear  any  reason  to  doubt  the  truth  or  fulness  of  such 
discovery,  and  unless  the  bankrupt  make  oath  in  writing  that  such  cer- 
tificate was  obtained  fSetirly  and  without  fraud,  and  unless  the  allowance 
of  such  certificate  shall,  after  such  oath,  be  ^confirmed  by  the  r^^,:* 
court  of  review."  The  omission  of  all  this  is  objected  against  *• 
this  plea.  And  the  omission  is  most  important ;  for,  should  the  objec- 
tion prevail,  the  commissioner  must  necessarily  take  a  very  different 
▼iew  of  Ms  duty  under  the  2d  section  of  the  7  4  8  Vict.  c.  70.  [Cress- 
well,  J. — ^You  contend,  as  I  understand,  that,  after  the  certificate  is 
given  under  this  act,  the  same  steps  must  be  taken  to  obtain  its  con- 
firmation, as  in  the  case  of  a  certificate  of  conformity  under  the  bank- 
rupt acts?]  Precisely  so.  [Wilde,  C.  J. — In  short,  that  it  is  no  cer- 
tificate at  all  until  confirmation  T]  It  may  before  confirmation  operate 
ft  limited  protection  of  the  debtor,  in  the  way  pointed  out  in  the  42d 
section  of  the  5  fc  6  Vict.  c.  122.  But,  under  the  87th  section  of  that 
act,  the  eonfirmatian  must  be  pleaded,  as  well  as  the  allowance  of  the 
certificate.  And,  by  the  interpretation  clause  of  the  act  now  in  ques- 
tion, s.  15,  it  is  enacted,  that,  <<if  any  doubts  should  arise  in  the  con- 
^tmetion  thereof,  it  shall  bo  construed  by  analogy  to  the  laws  now  ip 
force  relating  to  bankrupts,  and  the  practice  thereof." 

Bemardy  contri. — [Wildb,  C.  J. — Have  you  addressed  your  atten- 
tion to  the  fact  of  the  certificate  stated  in  the  plea,  being  merely  a  cer- 
t^cate  that  a  certain  resolution  or  agreemept  vras  duly  assented  to  at 
the  meeting  of  the  creditors,  which  the  commissioner  thought  reason- 
able, and  that  the  commissioner  had  caused  the  same  to  be  filed  and 
entered  of  record, — instead  of  a  certificate,  as  required  by  s.  18,  of  the 
fling  of  the  petdtioHj  and  of  the  resolution  or  agreement  ?  Had  you  not 
better  amend  your  plea?]  The  plea  certainly  does  seem  to  be  defect- 
ive in  that  respect.  [Maule,  J. — If  you  elect  to  apiend,  you  may  pro- 
bably think  it  worth  your  while  to  amend  also  with  respect  to  the 
omission  to  negative  *the  debts  being  one  of  the  excepted  classes,  r^^og^ 
That  seems  to  me  to  be  doubtful.]  ^ 

Bernard  elected  to  amend,  on  the  usual  terms. 

Rule  accordingly.(a) 

(a)  The  plea  was  afterwardfl  amended,  the  amoDdment  eonBiBting  of  the  subetitvtion  for  the 
vw4s  in  U9iK9,  »aU,  p.  S63,  of  the  foUowing,-."  the  SUng  of  the  said  petition  of  the  defendaat 
nd  of  the  laid  resolnUon  or  agreemeot  of  the  crediton  of  the  defesd^n^  an4  th|it  tM  >*ill 
KfoloUon  or  a^eement  had  been  fully  carried  Into  effect." 

Ibe  amended  plea  was  demorrod  to :  bat  the  matter  was  nltimAtely  ananged. 
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EIDGILL  V.  MOOB,  Clerk.    Feb.  11. 

A  declaration  in  oase  bj  a  reyenloner  alleged  that  the  plaintiff  was  entitled  to  a  right  of  wty 
for  his  tenants  oyer  a  certain  dose  of  the  defendant;  and  charged  that  the  defendant  wrong- 
fully locked,  chained,  shut,  and  fastened  a  certain  gate  standing  in  and  aeross  the  nvj,  vA 
wrongfully  kept  the  same  so  looked,  Ac,  and  thereby  obstructed  the  way;  and  that,  by 
means  of  the  premises,  the  plaintiff  was  Injured  In  his  reyersionazy  estate : — Held,  on  motiuB 
in  arrest  of  judgment,  that  the  declaration  was  snffioienti  inasmuch  as  such  an  obstraction 
mxglii  occasion  injury  to  the  reyersion,  and  it  must  be  assumed,  after  Terdiet,  that  eridenee  t» 
that  effect  had  been  given. 

This  was  an  action  upon  the  case,  by  a  reyersioner,  for  an  obstruction 
of  an  alleged  right  of  way. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  the  defendant  as  thereinafter  mentioned, 
the  plaintiff  was,  and  continually  from  thence  hitherto  had  been, 
and  still  remained,  seised  in  his  demesne  as  of  fee  of  and  in  one 
undivided  seventh  part,  the  whole  into  seven  equal  parts  to  be 
divided,  of  a  certain  close  and  premises,  with  the  appurtenances, 
situate  in  the  parish  of  Bradfield,  in  the  county  of  Berks,  as  tenant  in 
common  thereof  with  William  Kidgill,  &c.,  the  said  William  Kidgill,  &c., 
^o/>e-|  *then  being  possessed  of  the  other  six  undivided  parts  of  tbe 
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said  close  and  premises,  with  the  appurtenances ;  that  the  said 


undivided  seventh  part  of  the  said  close  and  premises,  with  the  appurte- 
nances, during  all  the  time  aforesaid,  was,  and  still  remained,  in  the 
possession  and  occupation  of  Joseph  Kidgill,  as  tenant  thereof  to  the 
plaintiff,  the  reversion  thereof,  expectant  on  the  determination  of  the 
said  tenancy,  then  and  still  belonging  to  the  plaintiff;  and  that  the 
plaintiff,  during  all  the  time  aforesaid,  of  right  ought  to  have  had,  and 
yet  of  right  ought  to  have,  for  his  tenants,  occupiers  of  the  said  undi- 
vided seventh  part  of  the  said  close,  &c.,  a  certain  way  from  and  out 
of  the  said  close,  unto,  into,  through,  and  over  a  certain  other  close  of 
the  defendant,  in  the  parish  aforesaid,  from  and  out  of  the  same,  unto 
and  into  a  certain  common  and  public  highway  in  the  county  aforesaid, 
and  so  back  again  from  the  same  common  and  public  highway,  unto, 
into,  through,  and  over  the  said  close  of  the  defendant,  unto  and  into 
the  said  first-mentioned  close  and  premises,  to  go,  pass,  and  re-pass,  on 
foot,  with  horses,  wagons,  and  carriages,  every  year,  and  at  all  times 
of  the  year,  at  their  free  will  and  pleasure :  yet  that  the  defendant, 
well  knowing  the  premises,  but  wrongfully  and  unjustly  intending  to 
injure,  prejudice,  and  aggrieve  the  plaintiff  in  his  said  reversionary 
estate  and  interest  of  and  in  the  said  undivided  seventh  part  of  the  said 
close  and  premises,  with  the  appurtenances,  whilst  the  said  undivided 
seventh  part  of  the  said  close  was  so  in  the  possession  and  occupation  of 
the  said  Joseph  Kidgill  as  tenant  thereof  to  the  plaintiff,  and  whilst  he, 
the  plaintiff,  was  so  interested  in  the  said  undivided  seventh  part  of 
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the  same,  as  aforesaid,  to  wit,  on  the  1st  of  May,  1849,  and  on  divers 
days  and  times  between  that  day  and  the  commencement  of  this  suit, 
vroDgfully  and  unjustly  locked,  chained,  shut,  and  fastened  a  certain 
gate  ^standing  in  and  across  the  said  way,  and  wrongfully  and  r^eQ/^/? 
iujuriously  kept  and  continued  the  said  gate  so  locked,  chained,  ^ 
shat,  and  fastened,  in  and  upon  the  said  way,  for  a  long  space  of  time, 
to  wit,  from  thence  until  the  commencement  of  this  suit,  and  thereby 
during  all  that  time  wrongfully  and  injuriously  obstructed  the  said  way, 
—by  means  of  which  said  several  premises  the  plaintiff  had  been  and 
was  greatly  injured,  prejudiced,  and  aggrieved  in  his  said  reversionary 
estate  and  interest  of  and  in  the  said  undivided  seventh  part  of  the  said 
close  and  premises,  with  the  appurtenances,  so  in  the  possession  of  the 
said  Joseph  Kidgill  as  tenant  thereof  to  the  plaintiff;  and  also  by  means 
of  the  committing  of  the  said  grievances  by  the  defendant  as  aforesaid, 
one  J.  G.  Lewis,  who,  before  the  committing  of  the  said  grievances  by 
the  defendant,  had  contracted  and  agreed  with  the  plaintiff  for  the 
purchase  by  him  from  the  plaintiff  of  the  said  reversionary  estate  and 
interest  of  the  plaintiff,  for  a  large  sum  of  money,  to  wit,  the  sum  of 
3002.,  and  who  would  otherwise  have  completed  the  said  purchase,  and 
have  paid  to  the  plaintiff  the  said  sum  of  money,  was  deterred  and 
prevented  from  completing  the  said  purchase,  and  from  paying  the  said 
sum  of  money  to  the  plaintiff,  and  from  thence  continually  had  wholly 
declined  to  complete  the  said  purchase,  or  to  pay  the  said  sum  of  money, 
or  any  part  thereof,  to  the  plaintiff;   and  thereby  the  plaintiff  had 
been,  and  still  was,  hindered  and  prevented  from  completing  the  sale 
of  his  said  rjeversionary  estate  and  interest  to  the  said  J.  G.  Lewis,  and 
had  thereby  not  only  lost  and  been  deprived  of  the  advantage  and 
emoluments  which  he  would  have  derived  and  acquired  from  the  com- 
pletion of  the  sale  of  his  said  reversionary  estate  and  interest  to  the 
said  J.  G.  Lewis,  but  had  been  forced  and  obliged  to  pay,  lay  out,  and 


expend  divers  large  sums  of  money,  to  wit,  the  sum  of  1002.,  *in 
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and  about  the  said  contract  for  the  sale  of  his  said  reversionary 
estate  and  interest,  and  expenses  incidental  thereto, — ^to  the  damage  of 
the  plaintiff  of  2002.,  &c. 

The  defendant  pleaded, — ^first,  not  guilty, — secondly,  a  plea  travers- 
ing the  seisin  of  the  plaintiff  as  alleged  in  the  declaration, — thirdly,  a 
traverse  of  the  alleged  right  of  way :  whereupon  issue  was  joined. 

The  cause  was  tried  before  Rolfb,  B.,  at  the  summer  assizes  for  the 
county  of  Berks,  in  1849,  when  a  verdict  was  found  for  the  plaintiff 
upon  all  the  issues,  damages  40«. 

What^leffj  in  Michaelmas  term  last,  obtained  a  rule  nisi  to  arrest  the 
jadgment,(a)  on  the  ground  that  the  declaration  disclosed  no  cause  of 
action, — ^the  alleged  obstruction  of  the  right  of  way  not  being  shown 

(a)  He  tHao  moved  for  a  new  trial,  oa  the  ground  that  the  verdict  wai  against  the  weight  of 
eridfnee;  bnt  the  rule  as  for  a  new  trial  was  refused. 
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to  be  an  injurj  of  a  permanent  nature,  so  as  to  affect  tlie  reversion. 
He  cited  Jesser  v.  Oifford,  4  Burr.  2141,  Jackson  r.  Pesked,  1  M.  & 
Selw.  234,  Baxter  v.  Taylor,  4  B.  &  Ad.  72  (E.  C.  L.  R.  vol.  24),  1  N. 
&  M.  11  (E.  C.  L.  R.  vol.  28),  Bright  t>.  Walker,  1  C.  M.  4;  R.  211,t 
4  Tyrwh.  609,  and  Tucker  v.  Newman,  11  Ad.  k  E.  40  (E.  C.  L.  K. 
vol.  89). 

Keating  and  Mattheu>%  now  showed  cause. — The  complaint  here  is, 
that  the  defendant  wrongfully  fastened  a  gate  erected  across  a  way 
leading  over  the  defendant's  close;  whereby  the  plaintiff's  reversionary 
estate  was  injured :  and  the  question  will  be,  whether  such  an  obstruc- 
tion oouldy  under  any  circumstances,  be  aa  injury  to  the  reversion.    One 
of  the  earliest  authorities  upon  this  subject,  is,  the  case  of  Jesser  r. 
Gifford.     That  was  an  action  for  erecting  a  wall,  whereby  the  plaintiff's 
*^RRl'  *^^S^^  ^^^  ob&tmcted.     A  notion  was  made  in  arrest  of  judg- 
^  meat,  on  the  ground  that  the  action  would  not  lie  by  a  revermner 
being  only  aa  injury  to  the  pereon  in  po^seanon.    But  Aston,  J.,  after- 
wards said  <<  he  had  looked  into  it,  and  had  found  a  case  8.  P.  with  the 
present;  and  accordingly  cited  TomliuBon  v.  Brown,  E.  T.  1755,  MS.: 
it  was  an  action  brought  by  the  owner'of  the  inheritance,  for  a  nuisance 
in  obstructing  lights  and  breaking  his  wall.     A  general  verdict  for  the 
plaintiff.     Mr.  Norton^  in  arrest  of  judgment,  objected  that  a  temporary 
nuisance  cannot  be  an  injury  to  the  inheritance ;  it  may  be  abated  before 
the  estate  comes  into  possession :  and  he  cited  Some  v.  Barwish,  Cro. 
Jac*  281 ;  and  observed,  that,  if  this  wo«ld  hold,  the  defendant  wonld 
be  liable  to  a  dauUe  action,^*-one,  by  the  possessor  of  the  estate, — tbe 
^ther,  by  the  reversioner.     Mr.  Orawle  showed  cause  on  behalf  of  the 
plaintiff  and  insLsted  that  it  was  a  damage  done  to  the  inheritance :  if 
the  reversioner  wanted  to  sell  the  reversion,  this  would  certainly  lessen 
the  value  of  it.    The  coiurt  were  of  opinion  that  an  action  might  be  brougfat 
by  cue  in  respect  of  his  possession,  and  by  the  other  in  respect  of  his 
inheritaoee^  for  the  injury  done  to  the  value  of  it.*'    And  Lord  Maks- 
FIELD  added :  <<  That  is  decisive ;"  and  the  rule  for  arresting  the  judg- 
ment was  discharged*     Can  there  be  any  doubt  that  the  erection  and 
fastening  of  a  gate  across  a  way  may  be  as  permarent  an  obstruc- 
tion to  the  right,  and  consequently  as  great  an  injury  to  the  rever- 
sion, as  the  building  of  a  wall?      This  is  not  like  the  case  of  an 
attempt  to  gain  a  right  on  the  plaintiff's  land.      [Maule,  J.— In 
the  case  of   an    obstruction  of   lights,   the    house  is    permanently 
the  worse  for  it :   but,  in  the  case  of  an  obstruction  of  a  right  of 
way,   the  plaintiff   is   only  injured  if   he  is    obstructed   at   a  time 
*^^Q1  *^^^^  ^^  wants  to  exercise  his  right.    It  is  like  a  profit  dprender: 
-'  the  commoner  must  ahow  that  he  wanted  to  use  the  common, 
before  he  can  complain  of  an  obstruction  to  his  right.     Cresswell,  J. 
— ^Would  the  mere  putting  a  lock  upon  the  gate,  no  one  appearing  erer 
to  have  been  prevented  from  passing  through,  enable  the  reversioner  to 
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bring  an  action  ?j  Whether  the  act  done  amounted  to  an  obstruction 
or  not,  would  be  for  the  jury.  £Maulk,  J. — ^The  tenant  clearly  could 
not  maintain  an  action,  unless  he  has  been  actually  obstructed.  Could 
the  landlord  bring  an  action  alleging  an  injury  to  the  reversion,  where 
there  has  been  no  actual  obstruction  of  the  tenant  ?]  It  is  submitted 
that  he  may.  [M aule,  J. — Suppose  the  plaintiff  were  tenant  in  fee  in 
possession,  he  could  maintain  no  action  except  in  respect  of  some  actual 
obstruction  of  his  right.  Gould  he  in  such  case  acquire  a  right  of 
action  by  simply  parting  with  the  right  of  possession  ?}  After  verdict, 
the  court  will  assume  here  an  obstruction  as  permanent  as  the  terms 
used  will  admit  of.  In  1  Wms.  Saund.  346  a,(a)  the  learned  editors, 
treating  of  the  action  by  a  commoner  for  the  disturbance  of  his  right, 
say :  "  The  consumption  of  the  grass  by  the  other  cattle,  is  of  itself  a 
diminution  of  the  right  and  profit  of  the  commoner,  and  considered  as 
sufficient  proof  of  the  damage  alleged  in  the  declaration ;  for,  if  the 
other  cattle  had  not  been  there,  the  commoner's  cattle  might  have  eaten 
every  blade  of  grass  which  was  consumed  by  the  other.  Therefore,  it 
seems  sufficient  for  the  plaintiff  to  prove  his  right  to  the  common,  and 
that  the  defendant  put  upon  it  cattle,  or  (if  he  be  another  commoner) 
more  cattle  than  he  ought  to  do.  Besides,  the  law  considers  that  the 
right  of  the  commoner  is  injured  by  such  an  act,  and  therefore  allows 
*him  to  bring  an  action  for  it,  to  prevent  a  wrongdoer  from 


gaining  a  right  by  repeated  acts  of  encroachment:  Wells  v. 
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AYatling,  2  W.  Black.  1233 ;  Hobson  v.  Todd,  4  T.  R.  71 ;  Pindar  v. 
Wadfiworth,  2  East,  154.  For,  wherever  any  act  injures  another's 
right,  and  would  be  evidence  in  future  in  favour  of  the  wrongdoer,  an 
action  may  be  maintained  for  an  invasion  of  the  right,  without  proof 
of  any  specific  injury ;  and  this  seems  to  be  a  governing  principle  in 
cases  of  this  kind.  As  in  the  case  of  Patrick  v.  Greenway,(5)  which 
was  an  action  of  trespass  for  fishing  in  the  plaintiff's  several  fishery : 
it  appeared  in  evidence  that  the  defendant  fished  there,  but  did  not 
take  any  fish ;  neither  was  it  alleged  in  the  declaration  that  the  defend^- 
ant  caught  any  fish:  the  plaintiff  obtained  a  verdict,  which  in  the 
following  term  (Easter,  1796)  the  defendant  moved  to  set  aside :  but 
the  Court  of  Common  Pleas  refused  even  a  rule  to  show  cause,  upon 
the  ground  that  the  act  of  fishing  was  not  only  an  infringement  of  the 
plaintifT^s  right,  but  would  hereafter  be  evidence  of  an  using  and  exer- 
cising of  the  right  by  the  defendant,  if  such  an  act  were  overlooked." 
In  Young  v.  Spencer,  10  B.  &  C.  145  (E.  C.  L.  R.  vol.  21),  5  M.  &  R.  47, 
in  case  by  the  owner  of  a  house,  against  his  lessee  for  years,  for  opening 
a  new  door,  whereby  the  house  was  weakened  and  injured,  and  the  plain- 
tiff prejudiced  in  his  reversionary  estate  and  interest  in  the  premises,— 
upon  a  plea  of  not  guilty,  the  jury  found  that  the  lessee  did  open  the 

(a)  Kotes  to  MeUor  v.  Spateman. 

(b)  Tried  before  Lawiikmce,  J,,  Oxford  Spring  usizes,  1796. 
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door  without  leave,  but  that  the  house  was  not  in  any  respect  weakened 
or  injured  by  it;  and  the  judge  thereupon  directed  a  verdict  to  be 
entered  for  the  plaintiff,  with  nominal  damages,  subject  to  a  case :  and  it 
was  held,  on  argument,  that  the  plaintiff  was  not,  at  all  events,  entitled  to 
*^711  *^  ^61'dict ;  but,  as  the  reversionary  interest  of  the  plaintiff  might 

-*  be  injured,  although  the  house  itself  was  not,  and  that  question 
had  not  been  submitted  to  the  jury,  the  court  ordered  a  new  trial 
[Maule,  J. — That  was  waste.]    In  Shadwell  v.  Hutchinson,  M.  &  M. 
350  (E.  C.  L.  R.  vol.  22),  4  C.  &  P.  833  (E.  C.  L.  R.  vol.  19),(a)  it  was 
ruled  by  Lord  Tenterden,  that  a  reversioner  may  maintain  an  action 
for  a  nuisance,  which  produces  no  injury  to  his  reversion  beyond  that  to 
the  right,  and  which  may  be  removed  before  the  reversion  comes  into 
possession.    If  the  continuance  of  the  sky-light  in  that  case  would  inju- 
riously affect  the  plaintiff's  right,  surely  the  same  result  would  follow 
here  from  the  fastening  of  the  gate.     [Gresswell,  J. — The  putting  a 
lock  on  the  gate  was  not  necessarily  an  obstruction  of  the  tenant's  free 
passage.]    After  verdict,  it  must  be  assumed  that  the  tenant  was  ob- 
structed.    In  Tucker  v.  Newman,  11  Ad.  &  E.  40  (E.  G.  L.  R.  vol.  39], 
8  P.  &  D.  14,  the  building  of  a  roof  with  eaves, — and,  in  Fay  v.  Pren- 
tice, 1  M.  Gr.  &  S.  828  (E.  C.  L.  R.  vol.  60),  the  erection  of  a  projecting 
cornice, — whereby  the  rain  was  discharged  on  to  adjoining  premises, 
was  held  to  be  a  nuisance  from  which  the  law  would  infer  injury  to  the 
reversioner  of  such  adjoining  premises.     Such  an  obstruction  as  this, 
acquiesced  in  by  the  reversioner,  would  afford  an  answer  to  a  claim  of 
right  of  way  resting  upon  twenty  years'  user.     He,  therefore,  clearly 
must  have  a  right  of  action,  to  vindicate  his  title.     [Gresswell,  J.— 
Gould  the  reversioner  maintain  an  action,  where  the  gate  was  locked 
with  the  permission  of  his  tenant  7]     The  act  of  the  tenant,  in  the 
absence  of  knowledge  by  the  reversioner,  would  not  be  allowed  to  pre- 
^070-1  ju^ice  him :  Daniel  v.  North,  1  East,  372.  Bayley,  J.,  in  that  *case, 

-*  says :  <<  The  tenant  cannot  bind  the  inheritance  in  this  case,  cither 
by  his  own  positive  act,  or  by  his  neglect.  If,  indeed,  the  landlord  had 
known  of  these  windows  having  been  put  out,  and  had  acquiesced  in  it 
for  twenty  years,  that  would  have  bound  him."  [Williams,  J. — That 
remark  would  equally  apply  to  a  man  assenting  to  a  right  of  way,  or 
to  an  obstruction  of  a  right  of  way.]  No  doubt  it  would.  [Williams,  J. 
—In  Baxter  v.  Taylor,  4  B.  &  Ad.  72  (E.  C.  L.  R.  vol.  24),  1  N.  &  31. 
11  (E.  C.  L.  R.  vol.  28),  it  was  held  that  a  reversioner  cannot  maintain 
an  action  on  the  case  against  a  stranger  for  merely  entering  upon  his 
land  held  by  a  tenant  on  lease,  though  the  entry  be  made  in  the  exer- 
cise of  an  alleged  right  of  way, — ^such  an  act,  during  the  tenancy,  Dot 
being  necessarily  injurious  to  the  reversion.]  The  ground  upon  which 
the  decision  in  that  case  proceeded  was,  that  the  acts  complained  of 

(a)  In  this  caM,  a  second  action  was  bfonghti  and  damaf  es  recoTcred  for  a  ecntinuanct  of  the 
nnlsance.    ShadweU  «.  Hatchinson,  2  B.  A  Ad.  97  (E.  C.  L.  B.  toL  22). 
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would  not  be  evidence  against  the  reversioner  in  support  of  a  claim  of 
right  by  the  trespasser.     The  question  now  before  the  court  is  of  a 
totally  different  character.    [Williams,  J. — ^In  the  report  of  that  case 
in  1  Nev.  &  Man.  11,  Parke,  B.,  is  made  to  say — <<  My  notion  is,  that 
there  must  be  some  destruction  of  the  land,  to  enable  the  reversioner 
to  maintain  this  action.     No  case  has  ever  gone  so  far  as  to  constitute 
&  simple  trespass,  like  this,  an  injury  to  the  reversion."    Maulk,  J. — 
Hy  brother  Parks  does  not  say  that  it  would  not  be  evidence,  if  the 
party  claimed  a  right  of  way,  and  meant  to  assert  it.]     In  Dobson  v. 
Blackmore,  9  Q.  B.  991  (E.  C.  L.  R.  vol.  58),  there  was  no  permanent 
injury  to  the  reversion ;  and  the  jury  negatived  actual  damage.  [Maule, 
J.— To  entitle  the  reversioner  to  maintain  this  action,  must  not  the  two 
things  concur,  viz.,  an  injury  of  such  a  nature  as  will  be  presumed  to 
be  permanent,  and  the  fact  of  its  being  evidence  against  him  on  a 
^claim  of  right?    Will  the  circumstance  of  its  being  evidence  r^co-q 
against  him  alone  suffice  ?    It  is  clear  that  no  action  by  the  ^ 
rerersioner  can  be  founded  upon  an  act  done,  during  the  continuance  of 
the  lease,  by  the  permission  of  the  tenant.(a)    Here,  the  declaration 
arers  the  obstruction  to  be  of  such  a  nature  as  to  be  an  injury  to  the 
reversion.     That  is  clearly  the  only  way  in  which  it  can  be  sustained.] 
In  no  case  has  the  right  to  maintain  the  action  been  put  upon  the 
groond  that  something  had  been  done  to  the  land  itself.     In  Shadwell 
r.  Hutchinson,  Lord  Tenterden  puts  it  on  the  ground  of  loss  of 
evidence  of  the  right.    In  Hopwood  v.  Schofield,  2  M.  &;  Bob.  84,  Pat- 
TESON,  J., — ^who  was  one  of  the  judges  who  concurred  in  the  decision 
of  Baxter  v.  Taylor, — says :  « I  do  not  say  that  a  right  of  way  may  not 
be  obstructed  under  such  circumstances  as  would  entitle  the  reversioner 
to  an  action  on  the  case :  but  Jackson  v,  Pesked,  1  M.  &  Selw.  234, ' 
and  all  the  authorities,  show  that  he  can  only  sue  for  a  permanent 
injury  to  the  object  of  his  reversionary  interest.     How  can  that  injury 
be  called  permanent,  which,  it  is  in  evidence,  can  be  redressed  in  a  few 
days  ?    If,  indeed,  there  had  been  any  obstruction  operating  in  denial 
of  the  right,  it  might  have  been  different."     Here,  the  declaration  con- 
tains both  the  allegations,  one  or  other  of  which  was  held  in  Jackson  v. 
Pesked  to  be  necessary  to  make  the  declaration  good :  it  avers  that  the 
obstructioa  is  of  a  permanent  nature,  and  that  the  plaintiff  is  injured  by 
the  consequent  diminution  in  value  of  his  reversionary  estate.   In  Alston 
V.  Scales,  9  Bingh.  8  (E.  C.  L.  R.  vol.  23),  2  M.  &  Scott,  5  (E.  C.  L.  R. 
vol.  28),  a  surveyor  of  highways  was  held  liable  in  case  at  the  suit  of  a 
reversioner,  for  subtraction  of  a  portion  of  his  bank  by  the  road  side, 
^although  the  occupying  tenant,  who  was  called  as  a  witness,  r^€>nA 
stated  that  the  property  was  improved  by  what  the  surveyor  had  ^ 
done. 
Whateley  and  Piggott,  in  support  of  the  rule. — To  entitle  the  plain* 

(a)  Qumre,  where  the  tenant  of  a  home  if  pasfire  whUe  a  itranger  palls  it  down. 
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tiff  to  mamtain  this  action^  he  mnst  show  that  his  reyeroion  has  Ix^eu 
injured,  and  that  the  injury  is  of  a  permanent  'character.    It  is  not 
alleged  here  that  the  gate  was  erected  by  the  defendant ;  but  merely, 
that,  being  there,  he  locked  it.     It  is  perfectly  consistent  with  that 
statement,  that  the  defendant  locked  the  gate  with  the  assent  of  the 
tenant,  and  that  each  had  a  key.     [Cbssswell,  J. — There  is  an  aver- 
ment here  that  the  obstruction  was  permanent,  and  an  injury  to  the 
reversion :  it  must  be  assumed  that  the  judge  would  have  told  the  ywj 
that  such  a  declaration  would  not  be  proved  by  the  state  of  facte  yoa 
suggest.]    The  court  will  intend  nothing  which  is  not  stated.    «« Nothing 
can  be  supplied  beyond  that  of  which  proof  is  necessarily  involved  in 
the  proof  of  what  is  alleged  :'*  per  Lord  Denman,  in  Davis  v.  Black,  1 
Q.  B.  900,  911  (E.  C.  L.  R.  vol.  41).     The  distinction  which  will  be 
found  to  pervade  all  the  cases,  is,  whether  the  obstruction  is  in  its 
nature  permanent  or  not.     [Williams,  J. — What  do  you  mean  by  per- 
manent ?]     The  erection  of  a  wall,  as  in  Josser  v.  Gifford,  would  he  a 
permanent  obstruction :  or  the  building  a  house  across  the  way.    In 
Baxter  v.  Taylor,  Taunton,  J.,  said :  '<  The  action  is  by  a  reversioner 
against  a  mere  stranger,  and  a  very  different  rule  is  applicable  to  an 
action  on  the  case  in  the  nature  of  waste  brought  by  a  landlord  against 
his  tenant,  and  to  an  action  for  an  injury  to  the  reversion  against  a 
stranger.    Jackson  v.  Pesked  shows,  that,  if  a  plaintiff  declare  as  rever- 
sioner for  an  injury  done  to  his  reversion,  the  declaration  must  allege 
utonR-t  ^^  ^0  have  been  done  to  the  damage  of  his  reversion,  or  mast 
-^  '''state  an  injury  of  such  a  permanent  nature  as  to  be  necessarily 
prejudicial  thereto."     In  the  same  case,  Patteson,  J.,  sajs:    «To 
entitle  a  reversioner  to  maintain  an  action  on  the  case  against  a  stranger, 
he  must  allege  in  his  count,  and  prove  at  the  trial,  an  actual  injury  to 
his  reversionary  interest.     It  is  said  that  this  action  is  maintainable, 
because  the  plaintiff's  title  may  be  prejudiced  by  a  trespass  committed 
under  a  claim  of  right :  but  then,  for  such  an  injury,  the  action  must 
be  brought  in  the  name  of  the  tenant,  who  is  the  person  in  the  actual 
possession  of  the  land. "(a)    And  Parke,  J.,  adds:  «To  entitle  the 
plaintiff  to  maintain  this  action,  it  was  necessary  for  him  to  allege,  and 
prove,  that  the  act  complained  of  was  injurious  to  his  reversionary 
interest,  or  that  it  should  appear  to  be  of  such  a  permanent  nature  as 
to  be  necessarily  injurious.    A  simple  trespass,  even  accompanied  with  a 
claim  of  right,  is  not  necessarily  injurious  to  the  reversionary  estate:  and 
what  Lord  Tenterden  said  in  Young  v,  Spencer  must  be  construed  with 
reference  to  the  subject-matter  then  under  consideration, — an  action 
on  the  case  in  the  nature  of  waste,  by  a  reversioner  against  his  tenant." 
The  ruling  of  the  same  learned  judge  in  Hopwood  v.  Schofield  was  to  the 
same  effect.     Dobson  r.  Blackmore  is  precisely  in  point :  there,  a  count 

(a)  Qmoert,  as  to  redrew  for  an  iigory  to  reversionor's  Utle,  being  wholly  dependent  on  irUlof 
tenant 
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stating  the  plaintiff  to  be  reversioDer  of  premises,  occupied  by  his 
tenants,  and  abutting  on  a  public  navigable  river,  and  that  the  plain- 
tiff and  all  the  liege  subjects  of  the  Queen  were  accustomed  of  right  to 
have  free  navigation  and  passage  on  the  river,  for  boats,  &c.,  and  that 
the  plaintiff  was  accustomed  of  right  to  have,  for  the  enjoyment  of  the 
premises  by  his  tenants,  free  use  and  navigation  of  that  part  of  the 
river  near  to  the  same,  and  free  passage  for  all  persons  in  boats  to 
•approach  the  same,  and  pass  to* the  premises  from  the  river,  and  rn.o'rn 
unload  the  boats  on  the  premises,  without  obstruction,  but  that  ^ 
the  defendant  fixed  barges,  planks,  &c.,  in  the  part  of  the  river  near 
the  premises,  and  thereby  obstructed  the  use  and  navigation  of  that 
part,  and  hindered  persons  from  passing  to  the  premises  from  the  river, 
and  hindered  the  unloading  of  boats  on  the  premises,  and  by  means 
thereof  the  plaintiff  was  injured  in  his  reversionary  interest, — was  held 
bad,  in  arrest  of  judgment,  as  not  showing  a  damage  if  the  reversionary 
interest.(a)  Lord  Denman,  in  giving  the  judgment  of  the  court,  there 
says:  '(The  objection  to  the  six  counts,  was,  that  the  unlawful  act 
charged  does  not,  per  «e,  import  any  damage  to  the  plaintiff's  rever- 
sionary interest.  The  tenant  in  possession  is  abridged  of  his  rights  by 
the  stoppage  of  a  public  road,  and  may  suffer  damage  from  it.  But  the 
landlord,  who  is  out  of  possession,  is  in  nowise  damnified  by  his  tenant's 
being  prevented  from  enjoying  his  house  in  so  ample  a  manner  as  he 
might  otherwise  have  done.  Each  of  the  counts  in  question  would  be 
established  by  evidence  proving  that  the  defendant  had,  on  two  different 
days,  placed  a  bar  across  the  road  for  five  minutes  only.  In  Baxter  v, 
Taylor,  a  greater  obstruction  was  held  to  give  a  reversioner  no  cause 
of  action.  Even  a  more  permanent  nuisance  may  not  continue  till  the 
end  of  the  lease,  when  the  plaintiff's  right  of  possession  would  accrue, 
bat  might  in  the  mean  time  be  abated  by  one  of  the  public,  or  by  the 
sheriff,  on  indictment."  [Williams,  J. — In  the  case  of  The  Provost 
and  Scholars  of  Queen's  College,  Oxford,  v.  Hallett,  14  East,  489,  it  was 
held  that  an  action  on  the  case  for  an  injury  to  the  inheritance,  lies  by 
the  reversioner,  pending  the  term,  against  the  tenant,  for  enclosing  and 
caltivating  waste  land  included  *in  the  demise,  and  for  continuing  r-i^tyjpj 
the  grievance.  And  Grose,  J.,  said :  "  Acts  of  this  kind  have  *• 
been  held  over  and  over  again  to  be  a  present  injury  to  the  estate  of 
the  reversioner."  There  is  a  marked  distinction  between  the  case  which 
Lord  Ellenborough  there  puts,  of  the  building  of  a  wall, — Jesser  v. 
Gifford, — and  the  present  case.  So,  in  Tucker  v.  Newman,  that  which 
the  defendant  did,  was,  in  itself,  as  Patteson,  J.,  observes,  something 
lasting.  That  is  the  distinction  which  runs  through  all  the  cases. 
[Maule,  J. — ^You  must  show  that  that  which  is  charged  here,  could  not 
possibly  be  an  injury  to  the  reversion.  It  must  be  taken  that  the  Court 
of  Queen's  Bench  decided,  in  Dobson  v.  Blackmore,  that  proving  the 

(a)  Aod  Me  Roie  «.  Grorat,  5  M.  A  G.  613  ^E.  C.  L.  R.  toL  44),  6  Seott,  N.  R.  645. 
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declaration  in  any  way  would  show  no  cause  of  action.     The  nction 
there  was,  for  obstructing  a  public  way.     It  was  necessary,  therefore, 
to  show  some  particular  injury.     For  anything  that  appears,  there 
could  have  been  no  particular  injury.]     It  has  been  said  that  the  con- 
tinuance of  this  gate  for  twenty  years  might  conclude  the  plaintiff. 
That,  however,  is  not  so ;  for,  there  could  be  no  enjoyment  "as  of  right," 
as  against  the  reversioner,  so  long  as  the  land  was  in  the  hands  of  the 
tenant :  Bright  v.  Walker,  1  C.  M.  &  R.  211, 219.t  Parke,  B.,  in  deliver- 
ing  the  judgment  in  that  case,  says :  "  In  order  to  establish  a  right  of 
way,  and  to  bring  the  case  within  this  Bection,(a)  it  must  be  proved  that 
the  claimant  has  enjoyed  it  for  the  full  period  of  twenty  years,  and  that 
he  has  done  so  <as  of  right,'  for,  that  is  the  form  in  which  by  section  5 
such  a  claim  must  be  pleaded :  and  the  like  evidence  would  have  been 
required  before  the  statute,  to  prove  a  claim  by  prescription  or  non- 
existing  grant.    Therefore,  if  the  way  shall  appear  to  have  been  enjoyed 
*^7R1  ^  ^^^  claiiffant,  not  openly,  and  in  '''the  manner  that  a  person 
-*  rightfully  entitled  would  have  used  it,  but  by  stealth,  as  a  tres- 
passer would  have  done, — ^if  he  shall  have  occasionally  asked  the  per- 
mission of  the  occupier  of  the  land, — no  title  could  be  acquired,  because 
it  was  not  enjoyed  <as  of  right.'  " 

Maule,  J. — I  think  the  declaration  in  this  case, — which  is  objected 
to  after  trial  and  a  verdict  for  the  plaintiff,  and  which  alleges  that  the 
defendant  wrongfully  and  unjustly  locked,  chained,  and  fastened  a  cer- 
tain gate  in  and  across  a  certain  way,  and  wrongfully  and  injuriously 
kept  and  continued  the  same  so  locked,  chained,  and  fastened,  and  so 
obstructed  the  way,  whereby  the  plaintiff  was  injured  in  his  reversionary 
right  and  interest, — states  a  cause  of  action  which  entitles  the  plaintiff 
to  damages ;  and  that  we  cannot  arrest  the  judgment.  It  may  have 
been  that  no  evidence  was  given  at  the  trial,  of  any  such  obstruction  as 
could  be  a  permanent  injury  to  the  plaintiff's  reversion.  That  might 
have  been  ground  for  a  nonsuit,  or  a  verdict  for  the  defendant :  but  it 
was  not  so  put  at  the  trial.  The  only  question,  therefore,  for  our  con- 
sideration, is,  whether  the  plaintiff's  reversionary  interest  might  be 
injured  by  the  acts  alleged  in  this  declaration  to  have  been  done  by 
the  defendant.  It  appears  to  me  that  it  might.  It  is  not  denied  that 
the  erection  of  a  wall  across  the  way, — assuming,  of  course,  that  there 
was  no  contract  as  between  the  tenant  of  the  land  and  the  defendant, 
— would  be  an  injury  to  the  reversion,  although  such  wall  might  be 
pulled  down  before  the  plaintiff  became  entitled  to  the  actual  possession 
of  the  land :  and  I  cannot  doubt  that  there  might  be  such  a  locking  and 
chaining  of  a  gate  as  would  amount  to  as  permanent  an  injury  to  the 
plaintiff's  reversionary  interest  as  the  building  of  a  wall.  The  meaning 
*srcn  ^^  ^^^  allegation,  that,  by  means  of  the  premises,  the  plaintiff 

' '  -'  ^was  greatly  injured  in  his  reversionary  estate  and  interest,  is 

(a)  2AZW.4,  0.  71,  i.  2. 
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not  tliat  the  injury  follows  as  a  consequence  of  law  from  what  is  pre- 
rioQslj  stated, — ^like  an  allegation  that  J.  S.  was  seised  in  fee,  and  that 
he  died  so  seised,  wherehy  J.  T.,  his  son  and  heir-at-law,  became  en- 
titled :  but  it  is  an  allegation  of  a  matter  of  fact,  as  was  lately  held  in 
this  court,  in  the  case  of  Brown  v,  Mallett,  5  M.  Gr.  &  S.  599  (E.  C. 
L  R.  vol.  57),  which  is  for  the  jury  to  find,  or  not,  according  to  the 
endence.  I  therefore  think,  upon  the  whole,  that  the  declaration  is 
Bufficient. 

Cresswell,  J. — I  have  entertained  a  good  deal  of  doubt  during 
the  progress  of  the  argument :  but  I  concur  in  the  judgment  which  has 
been  pronounced  by  my  brother  Maxjlb.  Jackson  v.  Pesked  decides 
that  a  declaration  of  this  sort  is  insufficient  unless  it  contain  an  aver- 
ment that  the  acts  charged  injured  the  plaintiff's  reversionary  interest. 
That  case,  however,  impliedly  recognises  the  validity  of  a  declaration 
which  contains  such  an  averment,  and  states  facts  which  may  or  may 
not  amount  to  such  injury  of  the  reversion.  Here,  the  declaration 
alleges  certain  things  to  have  been  done  by  the  defendant,  so  as  to  occa- 
sion injury  to  the  plaintiff's  reversionary  interest.  I  agree  with  my 
brother  Maule  that  that  is  an  allegation  of  fact,  and  that  we  must  take 
it  to  have  been  proved,  if  the  facts  stated  could  so  operate;  It  is  im- 
possible to  say  that  a  gate  may  not  be  so  fastened  as  to  enure  as  an 
injury  to  the  reversion. 

Williams,  J. — I  am  of  the  same  opinion.  If  in  point  of  fact  the 
obstruction  complained  of  took  place  under  such  circumstances  as  not 
to  occasion  any  permanent  injury  to  the  plaintiff's  reversion,  the  judge 
ought  to  have  directed  the  jury  to  find  for  the  defendant.  The  learned 
judge,  however,  did  not  so  direct  the  jury :  and  no  complaint  is  made 
on  that  score.  We  must,  ^therefore,  assume  such  a  state  of  facts  r^eoo/v 
to  have  been  proved  as  might  exist  consistently  with  what  is  ^ 
charged  in  this  declaration  as  being  an  injury  to  the  plaintiff's  reversion. 
There  is  clearly  no  ground  for  arresting  the  judgment. 

Rule  discharged. 


BARNEWALL,  One  of  the  Registered  Public  Officers  of  THE  COM- 
MERCIAL BANK  OF  LONDON,  v.  SUTHERLAND,  CONNELL, 
MITCHELL,  and  DUFF.    Feb.  25. 

h-r  who  raed  m  public  officer  of  a  banking  company  under  the  statutes  7  Q.  4,  c»  46,  and  7  A  8 
TicU  e.  lis,  died  after  issne  joined.  The  nisi  prius  record  was  made  up  from  the  plea-roll,  as 
though  A.  was  aliTe.  The  venire  had  been  awarded  aocordinglj  as  between  A.  and  the 
defendants,  and  no  entiy  was  made  on  the  plea-roU,  of  the  death  of  A.,  or  of  the  appointment 
of  another  public  officer.  After  the  nisi  prius  record  was  so  made  up,  a  memorandum  was  entered 
upon  it,  stating  the  fact  of  the  death  of  A.f  and  that  B.,  another  public  officer  of  the  copart- 
serdiip,  had  been  appointed  to  continue  the  proceedings;  but  this  was  not  stated  bj  waj  of 
•nggsstion  to  tbe  courts  nor  was  it  followed  by  any  statement  of  confession  by  the  defenaanti^ 
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or  a  nieut  dedtre :  and,  after  nioh  entry  had  been  made,  the  earn e  was  entered  for  trial  ai  '^  B. 

V.  (the  defendants ),"  and  was  tried  bj  the  jury  returned  on  the  venire  in  the  caose  of  "A.  v. 

(the  defendante)."    Three  of  the  defendants  appeared  at  the  trial,  under  protest;  the  fourth 

had 'suffered  jodgment  by  defsolt:  and  a  rerdict  was  found  for  the  plaintiff: — 
Held,  that  the  entry  so  made  upon  the  nisi  prins  reoord,  was  irregular,  and  did  not  authorise  the 

trial  in  the  name  of  B.  as  plaintiff. 
Quctre,  whether  a  Ibrmal  suggestion  of  the  death  of  A.  would  hare  been  traTcrsable  ? 

This  action  was  commenced  on  the  12th  of  December,  1848,  in  the 
name  of  John  Taylor,  one  of  the  registered  public  officers  of  the  Com- 
mercial Bank  of  London.  Judgment  by  default  was  signed  against  the 
defendant  Duff.  The  other  defendants,  Sutherland,  Connell,  and  Mit- 
chell, having  pleaded  several  pleas,  issues  were  joined  thereon  on  the 
9th  of  July,  1849,  and  notice  of  trial,  and  of  the  assessment  of  damages 
♦<lftn  *8*^°8*  Duff,  was  given  for  the  then  next  Surrey  ^assizes.  On 
-'  the  18th  of  July,  Taylor  died.  '  The  commission  day  of  the 
Surrey  assizes  was  Monday,  the  6th  of  August.  On  the  evening  of  that 
day,  the  following  notice  was  served  at  the  office  of  the  defendant's 
attorney : — 

« In  the  Common  Pleas. 

« Between  John  Taylor,  one  of  the  registered  public  officers 
of  the  Commercial  Bank  of  London,  and  John  William 
Sutherland,  John  Connell,  John  Mitchell,  and  Adam  Duff. 

«  We  do  hereby  give  you  notice  that  the  above-named  plaintiff,  John 
Taylor,  has  died  since  the  issues  were  joined  in  this  cause,  and  that  the 
said  action  will  be  continued  in  the  name  of  Thomas  Barnewall,  another 
of  the  registered  public  officers  of  the  said  Commercial  Bank  of  London, 
pursuant  to  the  statute  in  that  case  made  and  provided;  and  that 
the  said  cause  will  be  taken  down  to  trial,  and  entered  accordingly. 
Dated,  &c.  Amort  &  Co.,    Plaintiff's  Attorneys/* 

The  defendants'  attorney  had,  before  the  receipt  of  the  above  notice, 
sent  his  managing  clerk  to  Croydon  to  watch  the  entry  of  the  cause, 
and  to  attend  the  trial ;  and,  on  receiving  the  notice,  he  proceeded  to 
Croydon,  where  he  arrived  between  12  and  1  o'clock  on  the  7th  of 
August,  when  he  was  informed  by  his  clerk  that  the  cause  had  been 
entered  for  trial  in  the  name  of  Thomas  Barnewall,  and  that  a  sug- 
gestion to  the  following  effect  had  been  entered  on  the  nisi  prius 
record : — 

u  Before  which  last-mentioned  day,  and  after  the  said  10th  of  July, 
to  wit,  on  the  18th  of  July,  1849,  the  said  John  Taylor  departed  this 
life,  being  until  and  at  the  time  of  his  death  such  registered  public 
^oQQ-i  officer  *as  aforesaid ;  whereupon,  according  to  the  first-mentioned 
"-^  act  of  parliament,(a).  as  the  same  hath  been  extended  by  the  act 
of  parliament  secondly  above  mentioned,(i)  as  in  the  declaration  in  this 
cause  mentioned,  one  Thomas  Barnewall,  then  being,  and  thenceforth 
hitherto  and  still  being,  one  of  the  registered  public  officers  of  the  said 

(a)  7  a.  4»  0.  46.  (6)  7  A  8  Viet.  e.  113. 
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Commercial  Bank  of  London,  was  and  is  duly  appointed  in  the  room 
ind  place  of  the  said  John  Taylor,  deceased,  further  to  continue,  pro- 
secute, and  carry  on  the  said  action ;  and  thereupon  and  thereby,  and 
according  to  the  law  in  that  behalf,  the  said  suit  so  commenced  by  the 
Sftid  John  Taylor  as  aforesaid  is  further  continued,  prosecuted,  and 
carried  on  by  the  said  Thomas  Barnewall  for  and  on  behalf  of  the  said 
copartnership.     Therefore,"  &;c. 

The  defendants'  attorney,  having  obtained  a  copy  of  this  suggestion, 
caused  the  same  to  be  laid  before  the  counsel  retained  on  the  part  of 
the  defendants  Sutherland,  Connell,  and  Mitchell,  to  advise  them  as 
to  pleading  thereto.  Counsel  advised  that  the  suggestion  should  be 
pleaded  to ;  but,  inasmuch  as  the  eight  days  allowed,  by  the  practice 
of  the  court,  to  the  defendants  to  plead,  would  expire  after  the  10th 
of  August,  they  recommended  the  defendants  to  appear  at  the  trial 
nnder  protest,  and  to  apply  to  have  the  trial  postponed,  in  order  that 
the  defendants  might  have  the  opportunity  of  pleading  to  the  said 
saggestion. 

The  cause  came  on  for  trial  before  Pollock,  G.  B.,  and  a  common 
jury  summoned  in  a  cause  wherein  the  said  John  Taylor  was  the  plain- 
tiJDT,  and  the  above-named  Sutherland,  Connell,  Mitchell,  and  Duff  were 
defendants,  on  the  18th  of  August,  1849. 

Before  the  jury  were  sworn,  the  defendants  Sutherland,  Connell,  and 
Mitchell,  by  their  counsel,  appeared  *and  objected  to  the  trial  of  r^n^^o 
the  cause,  by  reason  of  the  abatement  in  consequence  of  the  ^  "^ ' 
death  of  Taylor,  and  that  the  defendants  had  no  opportunity  of  plead- 
ing to  the  suggestion  so  entered  on  the  nisi  prius  record  as  aforesaid ; 
and  also  that  the  jury  summoned  to  try  the  cause  had  no  authority  to 
try  a  cause  wherein  Thomas  Barnewall  was  the  plaintiff.  After  hearing 
counsel  on  the  part  of  the  plaintiff,  in  reply  to  the  said  objections,  the 
lord  chief  baron  said  that  the  better  course  would  be  to  try  the  cause, 
and  for  the  defendants  to  appear  under  protest ;  and  he  ordered  the 
jury  to  be  sworn ;  and  the  jury  were  sworn  accordingly ;  and  a  verdict 
was  found  for  the  plaintiff,  subject  to  an  application  to  the  court. 

Upon  an  affidavit  of  the  above  facts,  and  also  stating,  that,  according 
to  the  practice  of  this  court,  jury-process  could  not  be  issued  until  a 
few  days  before  the  commission-day,  and  that  the  deponent  believed 
tliat  the  jury*proces8  in  this  cause  was  issued  after  the  death  of 
Taylor, 

Ruuell  Chtmey^  in  Michaelmas  term  last,  moved  to  enter  a  verdict 
for  the  defendants,  or  for  a  new  trial. — The  defendants  were  clearly 
entitled  to  an  opportunity  of  traversing  the  suggestion :  it  might  be  a 
matter  of  importance  to  them  in  respect  of  costs.  In  Brocas  v.  The 
City  of  London,  1  Stra.  235,  it  is  said  by  the  court, — « It  was  settled 
in  Sir  Peter  Delme's  case,  and  has  always  been  the  course  of  the  court, 
that,  when  either  party  will  suggest  any  special  matter  about  awarding 
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the  venire  out  of  the  common  course,  a  copy  must  be  g^yen  to  the 
opposite  party,  and  they  must  have  a  reasonable  time  to  consider  it, 
before  you  enter  a  7iient  dedire,"  Here,  the  whole  proceeding  irould 
^004-1  be  a  nullity  *  without  a  suggestion;  and  an  indictment  for  pe^ 
-*  jury  could  not  be  sustained  for  any  false  eyidence  given  on  the 
trial :  The  King  v.  Cohen,  1  Stark.  N.  P.  C.  511  (E.  C.  L.  B.  vol.  2). 
In  Bartlett  v.  Pentland,  1  B.  &  Ad.  704  (E.  C.  L.  R.  vol.  20),  it  is  hud 
down  as  a  general  rule,  that,  wherever  by  the  provision  of  an  act  of 
parliament,  a  person  not  a  party  to  the  record,  is  to  be  affected  by  & 
judgment,  or  where  the  judgment  is  to  be  such  as  would  not  be  ordina- 
rily warranted  by  the  previous  proceedings  on  the  record,  the  proper 
course  is,  to  enter  a  suggestion  on  the  roll ;  so  that  the  party  to  be 
affected  may  demur  if  the  plaintiff  do  not  set  forth  facts  to  bring  the 
case  within  the  act  of  parliament,  or  that  he  may  traverse  those  facts 
if  untrue.  The  case  of  Watson  v.  Quilter,  1  M.  &  W.  760,t  1  D.  t 
L.  244,  clearly  establishes  that  such  a  suggestion  may  be  traversed ; 
notwithstanding  the  doubt  suggested  by  Maule,  J.,  in  Bartholomew  v. 
Carter,  5  Scott,  N.  R.  501,  S.  C.  4  M.  &  G.  612  (E.  C.  L.  B.  vol.  43), 
where  that  learned  judge  observes,  that,  <<  no  instance  can  be  found  in 
the  whole  history  of  the  law,  of  a  suggestion  being  traversed."  [Maulb, 
J. — It  certainly  is  somewhat  singular  that  no  instance  of  a  trial  of  a 
traverse  of  a  suggestion  is  to  be  met  with,  although  it  has  so  repeatedly 
been  said  that  it  is  traversable.] 

The  9th  section  of  the  7  G.  4,  c.  47,  the  act  for  the  regulation  of 
banking  copartnerships,  enacts  that  all  actions  and  suits,  &c.,  and  all 
other  proceedings  at  law  or  in  equity,  to  be  commenced  or  instituted 
for  or  on  behalf  of  any  such  copartnership  against  any  person  or  per- 
sons, shall  be  commenced,  instituted,  and  prosecuted  in  the  name  of  one 
of  the  public  ofiScers  for  the  time  being  of  such  copartnership  as  the 
nominal  plaintiff  for  and  on  behalf  of  the  copartnership ;  and  that  the 
death,  resignation,  removal,  or  any  act  of  such  ^public  officer, 
shall  not  abate  or  prejudice  any  such  action,  suit,  or  other  pro- 
ceeding commenced  against  or  by  and  on  behalf  of  such  copartnership, 
but  the  same  may  be  continued,  prosecuted,  and  carried  on  in  the  name 
of  any  other  of  the  public  officers  of  such  copartnership  for  the  time 
being.  By  a  subsequent  act,  7  &  8  Vict.  c.  118,  s.  1,  it  is  provided 
that  no  joint-stock  bank  established  after  the  6th  of  May,  1844,  shall 
carry  on  business,  unless  by  letters-patent  under  that  act.  And  the 
47th  section  enacts,  <<  that,  after  the  passing  of  this  act,  every  company 
of  more  than  six  persons,  established  on  the  said  6th  of  May,  for  the 
purpose  of  carrying  on  the  said  trade  or  business  of  bankers  within  the 
distance  of  sixty-five  miles  from  London,  and  not  within  the  provisions 
of  this  act,  shall  have  the  same  powers  and  privileges  of  suing  and 
being  sued  in  the  name  of  any  one  of  the  public  officers  of  such  copart- 
nership as  the  nominal  plaintiff,  petitioner,  or  defendant,  on  behalf  of 
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inch  copartnership."  There  is  no  provision  in  that  section  that  actions 
Rbll  not  abate  by  the  death  of  the  public  ofiScer.  [Maule,  J. — They 
woald  not  have  all  the  power  of  suing,  unless  they  could  carry  on  the 
proceeding  in  the  name  of  a  surviving  public  officer.  The  two  acts  are 
to  be  construed  as  being  in  pari  materid.'] 

The  declaration  states  that  the  plaintiff  sues  as  public  officer  accord- 
ing to  the  7  G.  4,  c.  46,  as  extended  by  the  7  &  8  Vict.  c.  113 ;  and 
that  is  traversed.     The  question  is,  whether  the  plaintiff  is  not  suing 
under  the  latter  act  only :  and,  if  he  is,  the  declaration  is  bad,  for  not 
showing  that  the  copartnership  was  an  existing  copartnership  on  the 
daj  named  in  the  act,  the  6th  of  May,  1844.     The  former  act  applies 
only  to  companies  carrying  on  the  business  of  bankers  more  than  sixty- 
fi?e  miles  from  London.     [Maule,  J. — Can  there  be  a  *doubt  r^ooa 
that  the  company  are  suing  under  the  latter  act?     There  is  ^ 
nothing  in  that  point.] 
A  rule  nisi  having  been  granted  upon  the  first  point, 
Ohannellj  Serjt.,  and  Peacock,  in  the  last  term,  showed  cause. — As- 
suming that  the  last  day  for  pleading  was  the  10th  of  August,  the 
defendants  had  still  three  days  during  which  they  might  have  traversed 
the  suggestion,  if  traversable.     But  the  defendants  are  under  a  mis- 
impression  with  respect  to  the  2  W.  4,  c.  39,  s.  11,  which  only  applies 
to  pleadings  before  issue  joined,— otherwise  pleas  puis  darrein  continu- 
once  would  be  precluded :  the  defendants,  therefore,  had  ample  time 
before  the  day  of  trial,  to  tender  a  traverse. 

But  it  is  submitted  that  the  fact  here  suggested  was  not  traversable 
at  all.  It  was  not  necessary  to  suggest  Taylor's  death  until  the  judg- 
ment-roll was  made  up :  Tidd's  Practice,  9th  edit.  p.  1119 ;  Denn  d. 
Lawson  v.  Farr,  Barnes,  469.(a)  There,  "  after  issue  joined,  and  before 
the  day  of  nisi  prius,  one  of  the  defendants  died :  the  plaintiff  sued 
oat  a  venire  fadae  between  himself  and  the  surviving  defendant,  and 
made  the  jurata  at  the  foot  of  the  record  of  nisi  prius,  agreeable 
thereto.  Verdict  for  plaintiff.  Objected  at  the  trial,  that  the  death 
of  the  deceased  defendant  ought  to  have  been  suggested  on  tho  nisi 
prius  record,  and  thereupon  an  award  of  a  venire  facias  between  the 
plaintiff  and  the  surviving  defendant.  Point  reserved  was  now  argued ; 
and  thereupon  the  plaintiff  produced  the  roll  in  court,  whereon  the 
suggestion  and  award  of  the  venire  facias,  as  above,  were  entered; 
which  the  court  held  to  be  sufficient."  The  question  arose  in  Webb  v. 
Taylor,  1  D.  &  L.  676,  where  a  defendant  gave  a  cognovit  actionem  in  a 
suit  by  a  public  officer  ♦under  the  7  G.  4,  c.  46,  and,  before  r^qoT 
judgment  was  entered,  the  nominal  plaintiff  was  removed  from  *- 
his  office,  bat  the  name  of  the  plaintiff  on  the  record  was  not  altered, 
and  judgment  was  signed  in  the  name  of  such  plaintiff,  and  the  defend- 
ant having  been  arrested  on  a  ca,  sa.  issued  upon  the  judgment,  the 

(a)  Farr  v.  Denn,  1  Burr.  363. 
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.  court  allowed  the  record  and  writ  to  be  amended,  upon  the  application 
of  the  banking  company,  who  were  the  real  plaintiffs,  by  the  insertion 
of  the  name  of  the  new  public  officer,  nunc  pro  tunoy  and  refused  to  set 
aside  the  judgment  on  the  ground  of  the  irregularity.  It  never  was 
intended  that  a  matter  of  mere  form  like  this  should  be  traversed.  It 
is  very  different  from  the  matters  suggested  in  Bartlett  v.  Pentland  and 
the  cases  which  followed  it,  and  Watson  v.  Quilter:  those  were  matters 
of  substance.  [Mauls,  J. — You  cannot  introduce  new  parties  upon 
the  record  without  a  suggestion.]  That  may  be ;  but  there  is  no  case 
to  show  that  the  fact  need  be  suggested  upon  the  nisi  prius  record. 
Suppose  a  suggestion  were  entered,  that  the  plaintiff  had  been  created 
a  baronet  after  the  commencement  of  the  action,  would  that  have  been 
traversable  ? 

Chimey  and  Ogle^  in  support  of  the  rule. — The  jury  were  summoned 
to  try  a  cause  of  Taylor  v,  Sutherland,  and  the  cause  tried  was  Bame- 
wall  V.  Sutherland.  This  was  a  clear,  irregularity,  and  one  by  which 
the  defendants  might  be  prejudiced  in  respect  of  costs.  There  are 
numerous  cases  to  show,  that,  wherever  it  becomes  necessary  to  show 
upon  the  record  an  excuse  for  deviating  from  the  customary  course  of 
proceedings,  it  must  be  done  by  some  act  of  the  court,  or  by  a  sugges- 
tion, which  the  other  side  must  have  an  opportunity  of  traversing  or 
demurring  to.     In  Pennoir  v.  Brace,  1  Salk.  812,  819,  1  Lord  Raym. 
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244,   ^judgment  was  obtained  in   trespass  against  four,  who 


brought  error,  and  afterwards  one  of  them  died :  it  was  held 
that  the  plaintiff  could  not  sue  out  execution  without  suggesting  the 
death  upon  the  record.  [Williams,  J. — There  the  writ  did  not  agree 
with  the  judgment.  In  Rex  v.  Cohen,  1  Stark.  N.  P.  C.  611  (E.  0. 
L.  R.  vol.  2),  it  was  held,  that,  if  a  co-plaintiff  die,  the  suit  will  be 
abated,  unless  the  death  be  suggested  according  to  the  statute  8  &;  9 
W.  8,  c.  11,  8.  6 :  and  therefore,  if  a  co-plaintiff  die  after  issue  joined, 
a  trial  without  such  suggestion  on  the  record  would  be  extrajudicial, 
and  consequently  no  perjury  could  be  assigned  upon  any  false  evi- 
dence given  thereon.  [Maule,  J.,  referred  to  the  form  of  suggestion 
given  in  Gbitty's  Statutes,  p.  2,  n.  (e).]  In  such  a  case  as  this,  the 
jury  could  not  be  attainted,  or  fined  for  non-attendance.  [Wildb, 
C.  J. — The  venire  should  certainly  follow  the  record.]  In  Plomer  v. 
Ross,  5  Taunt.  881—391  (E.  C.  L.  R.  vol.  1),  Heath,  J.,  says  that  a 
suggestion  may  be  pleaded  to,  and  that  common  justice  requires  it. 
[Williams,  J. — That  was  a  suggestion  of  breaches.]  All  the  autho- 
rities are  fully  considered  in  Watson  v.  Quilter,  where  the  question  is 
very  elaborately  discussed  by  Lord  Abinger  ;  and  the  result  is,  that  a 
suggestion  of  this  kind  must  be  so  entered  as  to  give  the  opposite  party 
an  opportunity  of  traversing  or  demurring  to  it.  [Williams,  J.— 
What  do  you  say  that  the  company  should  have  done  here  ?]  They 
should  have  served  the  defendants  with  a  suggestion,  and  demanded  a 
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plea,  [Williams,  J. — Supppse  the  death  of  Taylor  bad  taken  place 
on  the  day  before  the  trial, — what  would  have  been  their  oourse  then  ?] 
That  might  occasion  inconvenience :  but  it  is  enongh  to  say  it  is  not 
this  case.  Here  was  a  fourth  defendant,  Duff,  who  was  not  represented 
at  the  trial,  he  having  ^suffered  judgment  by  default  before  r^ooq 
Taylor's  death :  suppose  execution  were  to  issue  against  him  ^ 
upon  this  assessment  of  damages  at  the  suit  of  Barncwall, — would  he 
not  be  justified  in  resisting  aikd  even  shooting  the  officer  ?  [Gresswell, 
J.— I  think  he  would  be  very  rash.  He  would  probably  have  the 
▼isdom  to  take  advice.]  Our,  adv.  vult. 

Wilde,  0.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  a  rule  has  been  obtained,  on  the  part  of  the  defendant, 
to  show  cause  why  the  verdict  which  has  been  found  for  the  plaintiff, 
should  not  be  set  aside,  and  a  new  trial  had. 

The  facts  were,  that  the  plaintiff,  who  sued  as  public  officer  of  a 
banking  company,  under  the  statute  7  6.  4,  c.  46,  died  after  issue 
joined,  and  that  the  nisi  prius  record  wos  made  up  from  the  plea-roll, 
as  though  the  party  were  alive ;  that  the  venire  had  been  awarded 
accordingly  as  between  Taylor  as  plaintiff  and  the  defendants;  and 
that  no  entry  was  made  upon  the  plea-roU,  of  the  death,  or  of  the  ap- 
pointment of  the  new  public  officer. 

It  appears,  further,  that,  after  the  nisi  prius  record  was  passed  so 
made  up,  a  memorandum  was  entered  upon  it,  stating  the  fact  of  the 
death,  and  that  Barnewall  had  been  appointed  public  officer, — but 
vhicb  was  not  stated  by  way  of  suggestion  to  the  court,  nor  followed 
by  any  statement  of  a  confession  by  the  defendant,  or  a  anient  dedire;* 
and  that,  after  such  entry  had  been  made,  the  cause  was  entered  for 
trial  as  a  cause  of  Barnewall  v.  Sutherland ;  and  that  cause  was  tried 
by  the  jury  returned  upon  the  venire  in  a  cause  at  the  suit  of  Taylor. 

Upon  the  part  of  the  plaintiff,  notice  had  been  given  *of  the  r^og/v 
death  of  Taylor,  and  that  such  an  entry  would  be  made,  and  ^ 
that  the  cause  would  be  tried.     Some  of  the  defendants  appeared  to 
protest  against  the  trial,  and  others  did  not  appear. 

A  verdict  was  found  for  the  plaintiff,  and  the  present  rule  was  after- 
wards obtained  to  set  aside  th^t  verdict  on  the  ground  that  the  entry 
made  upon  the  record,  of  the  death  of  Taylor,  and  that  Barnewall  had 
been  appointed  public  officer,  was  irregular ;  as  was  also  the  proceeding 
to  trial  in  a  cause  in  which  Barnewall  was  the  plaintiff,  by  a  jury 
returned  under  a  venire  in  a  cause  in  which  Taylor  was  the  plaintiff. 

Upon  showing  cause  against  this  rule,  the  plaintiff  insisted  that  his 
proceedings  had  been  regular,  being  authorized  by  the  statute  of  7  G» 
4,  c.  46.  By  the  9tb  section  of  that  statute,  the  companies  mentioned 
therein,  are  authorized  to  sue  in  the  name  of  a  public  officer ;  and  it  is 
enacted  ^<  that  the  death,  resignation,  or  removal,  or  any  act  of  such 
public  officer,  shall  not  abate  or  prejudice  any  such  action,  but  the 
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same  may  be  continued  and  carried  on  in  the  name  of  an  j  other  public 
oGBcer  of  the  copartnership  for  the  time  being."  And  in  section  12,  it 
is  enacted  <<  that  any  judgment  recovered  against  any  public  officer  of 
the  copartnership  shall  have  the  like  effect  and  operation  against  the 
property  of  the  partnership,  and  the  property  of  every  member  there- 
of, as  if  such  judgment  had  been  recovered  or  obtained  against  the  co- 
partnership." 

The  plaintiff  contends,  that,  under  these  words,  no  suggestion,  or 
entry  upon  the  plea-roll,  was  necessary  ;  and  that  a  mere  memorandam 
upon  the  nisi  prius  record,  stating  the  fact  of  the  death  of  Taylor,  and 
that  Barnewall  had  been  appointed  public  officer,  was  all  that  was 
required ;  and  also  that  the  cause  was  properly  tried  in  the  name  of 
such  new  public  officer  as  plaintiff,  and  that  no  new  venire  was  requisite. 
*qQ11       '^'^po^  ^^0  P^^^  of  ^^0  defendant,  it  was  contended  that  the 

^  enactment  that  the  action  shall  not  abate  by  the  death  of  the 
public  officer,  the  plaintiff, — as  would  have  been  the  case  by  the  course 
of  the  common  law, — ^and  that  the  action  may  be  carried  on  in  the 
name  of  the  new  public  officer,  does  not  dispense  with  the  necessity  of 
the  fact  of  the  death,  and  the  appointment  of  the  new  public  officer, 
being  suggested  upon  the  record,  nor  the  issuing  of  a  venire  in  the 
name  of  the  new  or  substituted  plaintiff.  And  the  defendants  insist, 
— except  where  there  is  an  express  statutable  provision  dispensing  with 
it, — that,  in  all  cases  where  there  is  a  change  of  parties  during  the 
progress  of  the  cause,  before  trial,  that  change  is  required  to  appear 
upon  the  record,  by  way  of  suggestion  to  the  court ;  and,  where  such 
facts  are  not  traversable,  they  should  be  followed  by  a  confession,  or 
nient  dedire. 

In  this  case,  the  defendants  had  traversed  by  plea  the  appointment 
of  Taylor  as  a  public  officer  of  the  company;  and  a  verdict  for  the 
defendants  upon  the  issue  on  that  plea  would  have  been  a  full  defence : 
and  for  a  good  reason ;  for,  the  company  would  not  be  bound  by  the 
judgment  in  the  cause,  unless  the  plaintiff  Taylor  was  a  public  officer 
of  the  company ;  nor  would  the  property  of  the  members  of  the  com- 
pany have  been  bound  by  any  such  judgment.  And  the  fact  whether 
Barnewall  was  a  public  officer  of  the  coppany  when  he  was  substituted 
as  plaintiff,  is  equally  important  to  the  defendant  as  was  the  character 
of  Taylor  when  he  stood  upon  the  record  as  plaintiff.  And,  if  the  court, 
upon  application,  would  have  allowed  a  suggestion  that  Barnewall  was 
a  public  officer,  to  have  been  entered,  with  a  confession  or  nient  dedire, 
some  satisfactory  evidence  must  have  been  offered  to  the  court  of  the 
fact.  But,  in  this  case,  the  memorandum  was  entered  upon  the  record, 
^QAo-i  Btating  the  fact,  without  any  authority  *from  the  court ;  and  in 

■^  a  very  informal  manner, — without  any  opportunity  to  the  defend- 
ants to  traverse  the  facts  stated,  and  without  the  statement  of  any 
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matter  ezoluding  the  right  to  do  bo,  such  as  follows  a  snggestion  which 
the  opposite  party  is  not  allowed  to  traverse. 

Without  entering  into  the  question,  whether,  if  the  suggestion  were 
properly  entered  upon  the  plea-roll,  the  facts  alleged  would  be  traver- 
8able  or  not,  it  is  clear  that  the  entry  which  was  made  on  the  nisi  prius 
record  in  this  case  was  irregular,  and  did  not  authorize  the  trial  of  the 
cause  in  the  name  of  Barnewall  as  the  substituted  plaintiff;  and  there- 
fore the  rule  for  setting  aside  the  verdict  which  has  been  obtained  for 
the  plaintiff)  and  for  a  new  trial,  must  be  made  absolute. 

Rule  absolute. 


BARNES,  Administrator  of  JANE  BARNES,  deceased,  v.  WARD. 

Feb.  25. 

A.  beiag  poMetaed  of  land  •batting  on  a  pablio  footway,  in  the  conne  of  building  a  house  on 
iveh  land,  exearated  aa  area,  which,  by  tho  negUgenoe  of  hit  workpeople,  wai  left  nnfeneed, 
80  that  B.,  who  was  lawfully  paBsiog  along  the  way,  the  night  being  dark,  without  any  negli- 
gence or  defanlt  of  her  own,  fell  into  the  area,  and  was  killed : — Held,  that  A.  was  liable 
uider  the  9  ik  10  Vict.  o.  93,  to  an  action  by  the  huband,  ai  administrator,  for  tho  benefit  of 
himself  and  B/s  infant  children. 

The  declaration  alleged  that  the  defendant  was  possessed  of  a  messuage  with  the  appurtenances, 
near  to  a  common  and  public  footway,  and  that,  in  front  of  and  before  the  said  messuage,  and 
psrcel  of  the  ^purtenances  thereof,  and  close  to,  and  by  the  side  of,  the  said  footway,  and 
abutting  upon,  and  opening  into,  tho  same,  there  then  was  a  large  hole,  vault,  or  area,  which 
hole,  raalt,  or  area,  tiie  defendant,  by  reason  of  the  possession  of  the  said  messuage,  with  (A« 
•ppmntmmee9,  before  and  at  the  time  when,  Ac,  ought  to  have  so  sufficiently  guarded  and 
fenced  as  to  prevent  ii^mry  to  persons  lawfully  passing  in  and  along  tho  said  footway :— Hald, 
that  the  duty  of  the  defendant  to  fence  the  area,  was  properly  alleged : 

Held  also,  that  the  judge  at  the  trial  was  Justified  in  amending  the  declaration,  by  adding  the 
words  ia  iuUiet, 

la  loeh  a  ease,  the  declaration  need  not  negatlTC  the  existence  of  any  relations  entitled  to  oom- 
peniation,  other  than  those  on  whose  behalf  the  action  purports  to  be  brought 

This  was  an  action  upon  the  case  brought  by  the  plaintiff  as  admlnis- 
trator  of  Jane  Barnes,  deceased,  under  Lord  Campbbll's  act,  9  &  10 
Vict,  c  93,  ^intituled  «<  An  Act  for  compensating  the  families  of  r^Qoo 
persons  killed  by  accident,"  to  recover  damages  from  the  defend-  ^ 
ant,  the  owner  of  land  adjoining  a  public  footway,  for  negligence  in 
leaving  unfenced  an  excavation  on  his  land,  and  thereby  causing  the 
death  of  the  intestate. 

The  declaration  alleged  that  the  defendant,  before  and  at  the  time, 
fcc,  was  possessed  of  a  messuage,  with  the  appurtenances,  near  to  a 
common  and  public  footway^  in  front  of  and  before  which  said  messuage, 
and  parcel  of  the  appurtenances  thereof,  and  close  to  and  by  the  side 
of  the  said  footway,  and  abutting  upon  and  opening  into  the  same,  there 
then  was  a  large  hole,  vault,  pit,  or  area,  which  said  hole,  vault,  pit,  or 
area,  the  defendant,  by  reason  of  the  possession  of  the  said  messuage 
[with  the  appurtenances],(a)  before  and  at  the  said  time  when,  &c., 

(a)  These  words  were  added  on  amendment  at  nisi  prios. 
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ought  to  haye  so  safficiently  guarded,  fenced  off,  and  railed  in,  as  to 
prevent  damage  or  injury  to  anj  person  or  persons  lawfully  passing  in 
and  along  the  said  footway :  yet  that  the  defendant,  whilst  he  was  60 
possessed  of  the  said  messuage,  and  the  said  hole,  vault,  pit,  or  ares, 
and  premises,  with  the  appurtenances,  and  whilst  there  was  such  hole, 
vault,  pit,  or  area,  on,  &c.,  wrongfully,  and  contrary  to  his  duty  in  that 
behalf,  permitted  and  suffered  the  said  hole,  vault,  pit,  or  area  to  be  and 
continue,  and  the  same  was  then  so  wholly  unguarded,  and  not  fenced 
^nq j-i  off  or  railed  in,  that,  by  *means  of  the  premises,  and  for  want 
-'  of  proper  and  sufficient  guarding,  fencing  off,  and  railing  in  of 
the  same,  the  said  Jane  Barnes,  who  was  lawfully  passing  in  and  npon 
the  said  footway,  slipped  and  fell  into  the  said  hole,  vault,  pit,  or  area, 
and  was  thereby  killed :  To  the  damage,  &c. :  And  thereupon  the  plain- 
tiff, as  such  administrator  as  aforesaid,  for  the  benefit  of  himself,  the 
husband  of  the  said  Jane  Barnes,  and  of  Jane  Barnes,  her  infant 
daughter,  of  the  age  of  ten  years,  and  of  Elizabeth  Barnes,  her  infant 
daughter,  of  the  age  of  eight  years,  and  of  Robert  Barnes,  her  infant 
son,  of  the  age  of  six  years,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  brought  his  suit,  &c. — Profert  of  letters 
of  administration. 

The  defendant  pleaded,-^first,  not  guilty, — secondly,  that  he  was  not 
possessed  of  the  said  messuage,  with  the  appurtenances,  in  manner  and 
form,  &c., — thirdly,  that  he  ought  not,  by  reason  of  his  possession  of 
the  said  messuage,  with  the  appurtenances,  to  have  guarded,  fenced  off, 
and  railed  in  the  said  hole,  vault,  pit,  or  area,  in  manner  and  form,  &c. 

On  these  pleas  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Goltman,  J.,  at  the  sittings  at  Westmin- 
ster, after  Easter  term,  1847.  The  facts  were  as  follows : — The  deceased, 
Jane  Barnes,  between  eight  and  nine  o'clock  in  the  evening  of  the  26th 
of  October,  was  proceeding,  in  company  with  her  sister  and  a  child, 
along  an  unfinished  pathway  near  a  row  of  houses  then  in  the  course 
of  erection  by  the  defendant,  a  builder,  called  Victoria  Grovft  Terrace, 
in  the  Uzbridge  Road.  It  being  dark,  and  no  light  near,  the  deceased 
accidentally  fell  down  the  area  in  front  of  one  of  the  houses,  and  died 
shortly  afterwards,  from  the  injuries  she  thus  sustained.  It  appeared 
that  the  deceased  was  sober  at  the  time  of  the  accident,  and  that  there 
^AQf--!  was  no  fence  to  guard  the  area,  but  merely  a  low  stone  coping 
^  *for  the  reception  of  iron  railings.  It  further  appeared  that 
there  had  always  been  a  thoroughfare ;  but  the  evidence  as  to  the  par- 
ticular part  of  the  newly-formed  road  which  had  constituted  the  ancient 
pathway,  was  somewhat  confused.  The  land  belonged  to  the  Bishop  of 
London,  by  whom  it  had  been  leased  for  terms  of  years  to  various  per* 
sons,  under  one  of  whom  the  defendant  held  the  premises  in  question. 

On  the  part  of  the  defendant,  it  was  contended, — ^first,  that  there 
was  no  sufficient  evidence  that  the  footpath  was  a  public  way, — secondly, 
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that  a  man  has  a  right  to  excavate  his  own  land  to  its  extremity,  and 
there  is  no  common  law  obligation  upon  him  to  fence  or  guard  such 
excavation,  even  though  it  abut  upon  a  highway, — thirdly,  that  the  third 
issue  was  not,  in  its  terms,  sustained  by  the  evidence. 

The  learned  judge  told  the  jury,  that,  if  there  was  a  public  way 
abutting  on  the  area,  and  it  would  be  dangerous  to  persons  passings 
unless  fenced, — or,  if  there  was  a  public  way  so  near  that  it  would  pro- 
dace  danger  to  the  public,  unless  fenced, — the  defendant  would  be  liable, 
unless  the  accident  was  occasioned  by  want  of  ordinary  /caution  on  the 
part  of  the  deceased. 

The  jury  found  that  there  was  an  immemorial  public  way  abutting  on 
the  area ;  and  they  returned  a  verdict  for  the  plaintiff,  damages  800{., 
—being,  100^.  to  the  husband  of  the  deceased,  75/.  each  to  her  two* 
infant  daughters,  and  50L  to  her  son. 

ByleSy  Serjt.,  in  Trinity  term,  1847,  pursuant  to  leave  reserved  to 
him  at  the  trial,  moved  for  a  rule  to  show  cause  why  this  verdict  should 
not  be  set  aside,  and  a  verdict  entered  for  the  defendant ;  or  why  there 
should  not  be  a  new  trial,  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  evidence ;  or  why  the  judgment  should  not  be 
arrested. 

*No  Bucli  duty  is  cast  by  the  common  law  upon  the  owner  of  r^qof! 
land  adjoining  a  public  way,  under  the  circumstances  disclosed,  ^ 
as  is  sought  to  be  enforced  by  this  action.  The  various  provisions  of 
the  local  acts  for  the  districts  surrounding  London,  and  also  the  70th 
section  of  the  general  highway  act,  5  &  6  W.  4,  c.  50,{a)  show  that  the 
interference  of  the  legislature  was  necessary  for  the  protection  of  the 
public  in  these  cases.  In  Trower  v.  Ghadwick,  6  N.  G.  1,  8  Scott,  1, 
it  vas  held  that  the  mere  circumstance  of  juxtaposition  does  not  ren- 
der it  necessary  for  a  person  who  pulls  down  his  wall,  to  give  notice  of 
his  intention  to  the  owner  of  an  adjoining  wall :  nor,  if  he  be  ignorant 
of  the  existence  of  the  adjoining  wall, — as,  where  it  is  under  ground, 
—is  he  bound  to  use  extraordinary  caution  in  pulling  down  his  own. 
[Maule,  J.,  referred  to  Jarvis  v.  Dean,  11  J.  B.  Moore,  854  (E.  C.  L. 
R.  vol.  22),  8  Bingh.  447  (E.  C.  L.  R.  vol.  11).     There,  in  an  action 

(a)  Which  enacts,  "  thaft,  from  and  after  the  QOBmeneement  of  this  aot,  it  shall  not  be  lawfal 
for  any  per.«oa  to  sink  anj  pit  or  shaft,  or  to  erect  or  canae  to  be  erected  any  steam-ongine,  gin, 
or  other  like  machine,  or  any  machinery  attached  thereto,  within  the  distance  of  twenty-fl?e 
yirds,  nor  any  windmill  within  fifty  yards,  from  any  part  of  any  carriage-way  or  cart-way, 
onlef a  smcb  pit  or  shaft,  or  steam-engine,  gin,  or  other  like  engine,  or  maohinery,  shall  be  within 
ftome  honjie  or  other  building,  or  behind  some  wall  or  fence  sufficient  to  conceal  or  screen  th« 
same  from  the  said  carriage-way,  or  cart-way,  so  that  the  same  may  not  be  dangerous  to  passen- 
sera,  horses,  or  cattle ;  nor  shall  it  be  lawful  for  any  person  to  make,  or  oanse  to  be  made,  any 
fire  for  calcining  or  burning  of  ironstone,  limestone^  bricks,  or  clay,  or  the  making  of  cokes, 
within  the  distance  of  fifteen  yards  from  any  part  of  the  said  carriage-way  or  cart-way,  unless 
the  same  shall  be  within  some  honse  or  other  bnilding,  or  behind  some  wall  or  fence,  sufficient 
to  screen  the  same  from  the  same  carriage-way  or  eart-way  as  aforesaid ;  and,  in  case  any  person 
ihall  offend  in  any  of  the  oases  aforesaid,  ev^ry  such  person  so  offending  shall  forfeit  and  pay 
any  som  not  exceeding  5/.  for  each  and  every  day  such  pit,  shaf^  windmill,  steam-engine,  gin, 
nachine,  or  fire,  siiaU  be  permitted  to  eonti&ne,  oontrary  to  the  prorisions  of  this  act" 
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*^Q71  ^^  ^^^  ^*®®  *^^^  ^^  i^^jury  resulting  to  the  plaintiff  from  falling 
-*  down  an  unprotected  area,  the  declaration  stated  that  the  defend- 
ant was  possessed  of  the  premises,  and  that  thej  were  adjoining  <<  a 
certain  common  and  public  street  and  highway."  It  appeared  that  the 
defendant  had  agreed  with  the  owner  of  the  premises  (two  carcasses  of 
houses)  to  finish  one  of  them,  for  doing  which  he  was  to  have  the  other; 
and  that  workmen  employed  by  him  were  then  actually  at  work  upon 
them :  but  it  did  not  appear  that  any  conveyance  had  been  made  to 
him.  The  street  in  question,  which  had  been  forming  for  six  years,  and 
led  from  a  public  street  to  a  new  road  across  fields,  over  which  the  way 
had  been  publicly  used  for  five  or  six  years,  was  unfinished,  one  half 
only  being  lighted,  the  other  neither  lighted  nor  paved :  but  the  inha- 
bitants had  paid  the  highway  and  paving  rates.  And  it  was  held  that 
this  was  sufficient  evidence  to  go  to  a  jury,  of  a  possession  in  the  de- 
fendant, and  of  a  dedication  of  the  street  to  the  public] 

The  statute  gives  this  remedy  only  if  the  circumstances  are  such  as 
would  have  enabled  the  deceased  person  to  bring  an  action,  in  case 
death  had  not  ensued.  The  1st  section  recites  that  «  no  action  at  law 
is  now  maintainable  against  a  person  who,  by  his  wrongful  act,  neglect, 
or  default,  may  have  caused  the  death  of  another  person,  and  it  is  often- 
times right  and  expedient  that  the  wrongdoer  in  such  case  should  be 
answerable  in  damages  for  the  injury  so  caused  by  him:"  and  it  then 
enacts,  <<that  whensoever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect,  or  default,  and  the  act,  neglect,  or  default  is  such 
as  would  (if  death  had  not  ensued)  have  entitled  the  party  injured  to 
maintain  an  action,  and  recover  damages,  in  respect  thereof,  then,  and 
in  every  such  case,  the  person  who  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages,  notwithstanding 
^QQQ-i  the  *death  of  the  person  injured,  and  although  the  death  shall 
-^  have  been  caused  under  such  circumstances  as  amount  in  law  to 
felony."  The  declaration  should  have  alleged  that,  if  death  had  not 
ensued,  the  deceased  would  have  been  entitled  to  damages,  or  it  should 
have  stated  circumstances  whence  the  court  might  have  seen  that  that 
was  so.  For  anything  that  appears,  although  the  defendant  may  have 
been  guilty  of  a  breach  of  duty,  which  may  have  rendered  him  liable 
to  a  penalty,  no  action  could  have  been  brought  by  the  deceased  or  her 
husband.  [Maulb,  J. — ^A  neglect  of  a  public  duty,  from  which  a  pri- 
vate injury  results,  gives  a  good  cause  of  action.  This  is  in  truth  the 
same  point  as  the  first.] 

This  action  is  brought  for  the  benefit  of  the  husband  and  the  three 
children  of  the  deceased.  The  2d  section  of  the  act  enacts  <ahat 
every  such  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent^ 
and  child  of  the  person  whose  death  shall  have  been  so  caused,  and 
shall  be  brought  by  and  in  the  name  of  the  executor  or  administrator 
of  the  person  deceased ;  and  in  every  such  action  the  jury  may  give 
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sDch  damages  as  thej  may  think  proportioned  to  the  injury  resulting 
b-om  such  death  to  the  parties  respectively  for  whom  and  for  ^rhose 
benefit  such  action  is  brought ;  and  the  amount  so  recovered,  after  de- 
dacting  the  costs  not  recovered  from  the  defendant,  shall  be  divided 
amongst  the  before-mentioned  parties,  in  such  shares  as  the  jury,  by 
their  verdict,  shall  find  and  direct."  The  declaration  should  have  nega- 
tived the  existence  of  any  parent^  or  other  relative  of  the  deceased, 
thaa  those  named.  [Maulb,  J. — Did  it  appear  that  there  was  any 
other  person  entitled  ?]  No.  [Maulb,  J. — Then,  I  do  not  see  how 
the  defendant  can  be  injured  by  the  supposed  omission.]  (a) 

♦There  was  no  evidence  to  go  to  the  jury  of  the  existence  of  r^qqo 
a  public  footway  abutting  upon  the  area  in  question.  This  was  ^ 
a  new  road.  There  was  no  evidence  of  its  dedication  to  the  public. 
There  could  be  no  dedication  by  the  termors :  Bright  v.  Walker,  1  C. 
M.  &  R.  211,t  4  Tyrwh.  509.  And  it  may  be  doubtful  whether  the 
Bishop  of  London,  who  was  a  mere  tenant  for  life,  could  dedicate  a  way 
to  the  public  [Goltman,  J. — The  bishop  was  tenant  in  flee,  and  not 
for  life.] 

The  duty  is  alleged  to  have  arisen  «<  by  reason  of  the  possession  of  the 
said  meuuagey**  not  by  reason  of  the  possession  of  the  area.  Upon  this 
objection  being  taken  at  the  trial,  the  learned  judge  allowed  the  decla- 
ration to  be  amended,  by  the  addition  of  the  words  <<  with  the  appur* 
teoances,*' — subject  to  an  application  to  the  court.  [Maule,  J. — Is 
not  that  rather  an  allegation  of  fact,  that  there  were  such  circumstances 
attending  the  defendant's  possession  of  the  premises,  as  to  render  it  his 
daty  to  guard  the  area  ?  Does  not  <«  messuage"  comprehend  the  area  ?] 
Xot  in  this  declaration,  which  describes  the  area  as  being  «  parcel  of  the 
appurtenances  of  the  messuage."  The  amendment  entirely  changes  the 
daty. 

If  this  verdict  stands,  a  difficulty  will  arise  as  to  the  appropriation  of 
that  portion  of  the  money  which  is  awarded  to  the  children. 

Wilds,  C.  J. — We  all  think  the  amendment  was  properly  allowed. 
The  3  &  4  W.  4,  c.  42,  s,  23,  provides  for  the  case  of  an  amendment 
that  may  prejudice  the  opposite  party  in  his  defence,  by  allowing  him 
to  ask  for  a  postponement  of  the  trial.  None  was  asked  for  here. 
And,  in  truth,  the  question  tried  seems  to  be  the  very  question  the 
parties  came  prepared  to  try.  As  to  defendant's  duty  to  fence  the 
area,  and  also  as  to  the  ^evidence  of  the  existence  of  the  foot-  r^A(\f\ 
way,  we  think  the  rule  may  go.  With  regard  to  the  distribution  ^ 
of  the  damages,  we  think  we  have  no  authority  to  interfere.  The 
statute  seems  to  have  been  somewhat  imperfectly  framed  in  that 
respect :  but  the  shares  of  the  children  will  of  course  be  subject  to 
equities,  which  may  be  enforced  in  the  proper  place. 

(o)  The  3d  Mction  of  the  set  provides,  **  that  not  more  than  one  action  shall  lie  for  and  ia 
respect  of  tke  same  subject-matter  of  complaint" 
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Montagu  Chambers  and  Hugh  Sill  showed  C8ii8e.(a) — ^It  is  the  duty 
of  every  man  who  makes  an  excavation  on  his  own  land,  near  to  a  public 
way,  so  to  fence  and  gnard  it  as  to  prevent  injnry  to  persons  passing  in 
the  exercise  of  a  public  right.  One  of  the  earliest  anthorities  upon 
this  subject,  is,  Blithe  v.  Topham,(6)  which  will  probably  be  relied 
on  by  the  other  side.  It  is  there  said,  that,  if  A.,  being  seised  of  a 
waste  adjoining  a  highway,  digs  a  pit  in  the  Iraste,  within  thirty  six 
feet  of  the  way,  and  the  mare  of  B.  escapes  into  the  waste,  and  falh 
into  the  pit,  and  is  killed,  yet  B.  shall  not  have  ah  action  against  A. ; 
because  the  making  of  the  pit  in  the  waste,  and  not  in  the  highway,  was 
no  wrong  to  B.,  but  it  was  by  the  default  of  B.  himself  that  his  mare 
escaped  into  the  waste.  There,  as  is  observed  by  Oibbs,  C.  J.,  in 
Deane  v.  Clayton,  7  Taunt.  632  (E.  C.  L.  B.  vol.  2),  « the  defendant 
was  held  not  to  be  answerable  for  the  damage  done  to  the  plaintiff's 
mare,  because  the  mare  had  no  right  to  be  on  the  land  where  the  pit, 
into  which  she  fell,  was  dug:"  and  it  is  to  be  observed  also  that  the  pit 
was  at  the  distance  of  thirty-six  feet  fi^om  the  highway.  «« The  differ- 
ence," as  is  said  by  Dallas,  J.,  in  the  same  case,((?)  <(is,  between  abso- 
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lute  and  relative  rights,  *between  that  which  is  mine,  exclusive 


of  any  right  in  others,  present  and  future,  and  that  which  is  of  a 
spreading,  shifting  possession,  as,  air,  water,  &c.,  in  which  I  have  but  a 
qualified  possession,  a  possession  subservient  to  the  future  use  by  others. 
If  I  place  a  log  across  a  public  path,  and  injury  be  thereby  sustained, 
the  soil  being  my  own,  but  the  public,  or  individuals,  having  a  right 
over  it,  an  action  will  lie,  because  there  is  a  right  in  others  to  pass  along 
without  interruption  :  but,  if  there  be  no  right  of  way,  I  may,  with  any 
view,  and  for  any  purpose,  place  logs  on  my  own  land,  and  a  party 
having  no  right  to  be  there,  and  sustaining  damage  by  his  own  trespass, 
cannot  bring  an  action  for  the  damage  so  sustained."  In  Coupland  v. 
Hardingham,  3  Gampb.  898,  which  was  an  action  upon  the  case  for 
negligence  in  not  railing  in  or  guarding  an  area  before  the  defendant's 
house  in  Wood  Street,  Westminster,  whereby  the  plaintiff  fell  down  into 
the  area,  and  was  severely  hurt, — it  appeared,  that,  before  the  defend- 
ant's house,  there  was  an  area  which  was  descended  to  by  three  steps 
from  the  street,  and  from  which  there  was  a  door  leading  into  the  base- 
ment story  of  the  house ;  that  there  was  no  railing  or  fence  to  guard 
the  area  from  the  street ;  and  that  the  plaintiff,  passing  by  on  a  dark 
night,  fell  into  it,  and  broke  his  arm.  The  defence  set  up  was,  that  the 
premises  had  been  in  exactly  the  same  situation  as  far  back  as  could  be 
remembered,  and  many  years  before  the  defendant  was  in  possession  of 
them.     But  Lord  Ellbnborough  held,  that,  however  long  the  premises 

(a)  On  the  11th  of  November,  1848,  the  Judges  prasent  being,  Colticav,  J.,  Mavle,  J.,  and 
Williams,  J. :  Wilde,  C.  J.,  being  absent*on  account  of  indisposition. 

(6)  1  Roll.  Abr.    Action  ntr  Gate  (N.)  (tniMUted,  1  Via.  Abr.  654,  pL  4);  S.  C.  Cro.  Jac  158. 
(c)  Dean  v.  Clayton,  7  Taant  522  (E.  C.  L.  R.  roU  3). 
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might  have  been  in  this  situation,  as  soon  as  the  defendant  took  pos- 
session of  chem,  he  was  bound  to  guard  against  the  danger  to  which  the 
public  had  been  before  exposed  ;  and  that  he  was  liable  for  *the  r-^Ar^Q 
consequence  of  having  neglected  to  do  so,  in  the  same  manner  as  ^ 
if  he  himself  had  originated  the  nuisance.  And  his  lordship  added, — 
« The  area  belongs  to  the  house;  and  it  is  a  duty  which  the  law  casts 
npon  the  occupier  of  the  house,  to  render  it  secure."  Jar  vis  v.  Dean, 
11  J.  B.  Moore,  864  (E.  C.  L.  R.  vol.  22),  8  Bingh.  447  (E.  C.  L.  R. 
Yolv  11),  is  also  a  distinct  authority  to  the  same  effect.  In  Sarch  v. 
Blackburn,  4  Car.  &  P.  297  (E.  C.  L.  R.  vol.  19),  M,  &  M.  505  (E.  C. 
L.  R.  vol.  22),  which  was  an  action  for  an  injury  sustained  by  the  plain- 
tiff from  the  bite  of  a  dog  placed  in  the  defendant's  yard  for  the  pro- 
tection of  his  premises,  Tindal,  G.  J.,  in  leaving  the  case  to  the  jury, 
said :  <<  If  a  man  puts  a  dog  in  a  garden,  walled  all  round,  and  a  wrong- 
doer goes  into  that  garden,  and  is  bitten,  he  cannot  complain  in  a  court 
of  justice  of  that  which  was  brought  upon  him  by  his  own  act.  The 
difficulty  is  in  saying  whether,  in  the  particular  place,  the  means 
adopted  by  the  defendant  were  sufiScient.  We  must  see,  first,  whether 
the  plaintiff  had  a  justifiable  and  reasonable  cause  for  being  on  the  spot ; 
▼hether  he  was  there  without  any  notice,  having  such  cause  as  would 
jastify  him  if  he  had  an  action  brought  against  him  as  a  trespasser,  for 
being  on  the  defendant's  premises.  It  seems  that  there  are  three  differ- 
ent entrances  to  the  preniises  ;  one  of  them  more  public  than  the  rest, 
having  a  spring  gate ;  another,  called  the  middle  entrance,  across  a  field ; 
the  third,  an  entrance  across  the  cow-yard,  and  through  a  private  gate,  and 
another  yard,  to  the  house.  The  plaintiff  must  have  gone  through  one  of 
the  last  two.  Undoubtedly  a  man  has  a  right  to  keep  a  fierce  dog  for 
the  protection  of  his  property ;  but  he  has  no  right  to  put  the  dog  in  such 
a  situation,  in  the  way  of  access  to  his  house,  that  a  person  innocently 
coming  for  a  lawful  purpose,  may  be  injured  by  it.  I  think  he  has  no  right 
*to  place  a  dog  so  near  to  the  door  of  his  house,  that  any  person  r^ ^/^q 
coming  to  ask  for  money,  or  on  other  business,  might  be  bitten.  ^ 
And  so  with  respect  to  a  footpath,  though  it  be  a  private  one ;  a  man 
has  no  right  to  put  a  dog  with  such  a  length  of  chain,  and  so  near  that 
path,  that  he  could  bite  a  person  going  along  it.  As  to  the  notice,(a) 
it  does  not  appear  to  me  that  a  painted  notice  is  sufiicient,  unless  the 
party  is  in  such  a  situation  in  life  as  to  be  able  to  avail  himself  of  it. 
It  does  not  appear  to  me  that  this  notice  is  sufScient,  so  as  to  bar  the 
action,  if  the  plaintiff  had  any  right  at  all  to  be  on  the  spot ;  for,  it 
seems  that  he  was  not  able  to  read.  Then,  was  there  anything  in  the 
appearance  of  the  dog  which  would  lead  the  plaintiff  to  suppose  that 
the  dog  would  bite  him  ?  It  seems  that  the  injury  happened  in  the 
middle  of  the  day,  in  the  month  of  July ;  and  that  the  plaintiff  was  a 
person  employed  as  a  watchman  in  the  neighbourhood :  and,  as  no  sus- 

(a)  A  board,  on  which  was  painted  in  letterf  three  inohet  in  length, — "Beware  of  the  dog." 
VOL.  IX. — 18 
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picioQ  has  been  thrown  upon  him  by  the  other  side,  you  may  presume 
that  he  was  going  to  the  house  for  a  lawful  purpose.  The  only  way  in 
which  I  can  leave  the  question  (which  I  admit  is  one  of  considerable 
nicety)  for  your  consideration,  is,  to  leave  it  to  you  to  say  on  which 
side  was  the  negligence  upon  this  occasion.  If  there  was  negligence 
on  the  part  of  the  plaintiff,  he  cannot  recover  for  an  injury  which  he 
has  in  part  brought  upon  himself:  but,  if  there  was  no  negligence  on 
his  part,  and  there  was  negligence  on  the  part  of  the  defendant,  then 
the  plaintiff  will  be  entitled  to  your  verdict."  The  jury  found  for  the 
plaintiff.     The  defendant  afterwards  obtained  a  rule  nisi  for  a  neir 

*4.ndl  ^^^^ »  ^^^  *^®  matter  was  ultimately  *compromi8ed.  In  Brock 
-'  V.  Gopeland,  1  Esp.  N.  P.  G.  203,  the  defendant,  a  carpenter, 
kept  a  dog  for  the  protection  of  his  yard :  the  dog  was  kept  tied  up  all 
day,  and  was  at  that  time  quiet  and  gentle,  but  was  let  loose  at  night : 
the  plaintiff,  who  was  foreman  to  the  defendant,  had  gone  into  the  yard 
after  it  had  been  shut  up  for  the  night,  and  the  dog  let  out,  and  was 
severely  bitten  by  him.  Lord  Kekyon,  upon  this  evidence,  ruled  that 
the  action  would  not  lie.  He  said  « that  every  man  had  a  right  to 
keep. a  dog  for  the  protection  of  his  yard  or  house;  that  the  injury 
which  this  action  was  calculated  to  redress,  was,  where  an  animal, 
known  to  be  mischievous,  was  permitted  to  go  at  large,  and  the  injury 
therefore  arose  from  the  default  of  the  owner  in  not  securing  su^h 
animal,  so  as  not  to  endanger  or  injure  the  public ;  that  here  the  dog 
had  been  properly  let  loose ;  and  the  injury  had  arisen  from  the  plain- 
tiff's own  fault,  in  incautiously  going  into  the  defendant's  yard  after  it 
had  been  shut  up."  And  his  lordship  added,  <<that,  in  a  former  case, 
where,  in  an  action  against  a  man  for  keeping  a  mischievous  bull,  that 
had  hurt  the  plaintiff,  it  having  appeared  in  evidence  that  the  plaintiff 
was  crossing  a  field  of  the  defendant's  where  the  bull  was  kept,  and 
where  he  had  received  the  injury,  the  defendant's  counsel  contended, 
that,  the  plaintiff  having  gone  there  of  his  own  head,  and  having 
received  the  injury  from  his  own  fault,  that  an  action  would  not  lie: 
but  that,  it  appearing  also  in  evidence  that  there  was  a  contest  con- 
cerning a  right  of  way  over  this  field  wherein  the  bull  was  kept, 
and  that  the  defendant  had  permitted  several  persons  to  go  over  it  as 
an  open  way,  that  he  had  ruled  in  that  case,  and  the  Court  of  King's 
Bench  had  concurred  in  opinion  with  him,  that,  the  plaintiff  having 

*40'>1  ^^^^  ^^^^  ^^^  ^^^^'  supposing  that  he  *had  a  right  to  go  there, 
^  and  the  defendant  having  permitted  persons  to  go  there,  as  over 
a  legal  way,  that  he  should  not  then  be  allowed  to  set  up  in  his  defence 
the  right  of  keeping  such  an  animal  there  as  in  his  own  close ;  but  that 
the  action  was  maintainable."  In  Townsend  v.  Wathen,  9  East,  277, 
it  was  held  to  be  actionable,  to  bait  traps  on  a  man's  own  premises,  so 
that  his  neighbour's  dogs  were  lured  to  them  and  injured.  [Gbess- 
WELL,  J. — There  was  no  bait,  no  temptation,  held  out  here ;  therefore 
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that  case  has  no  application.]  The  case  of  Dixon  v.  Bell,  5  M.  &  Selw. 
198,  places  the  duty,  in  cases  of  this  sort,  in  a  very  strong  light.  It 
va8  there  held,  that  the  law  requires  of  persons  having  in  their  custody 
mstniments  of  danger,  that  they  should  keep  thenf  with  the  utmost 
care :  therefore,  where  the  defendant,  being  possessed  of  a  loaded  gun, 
sent  a  young  girl  (of  the  age  of  thirteen  or  fourteen)  to  fetch  it,  with 
directions  to  take  the  priming  out,  which  was  accordingly  done,  and  a 
damage  accrued  to  the  plaintiff's  son  in  consequence  of  the  girVs  pre- 
senting the  gun  at  him,  and  drawing  the  trigger,  when  the  gun  went 
off,— it  was  held  that  the  defendant  was  liable.  Wherever  a  neighbour 
has  acquired  a  right  of  easement,  the  owner  of  the  adjoining  property 
cannot  so  use  his  land  as  in  any  way  to  prejudice  or  affect  that  right : 
Cooper  V,  Barber,  3  Taunt.  99 :  and  that  applies  as  well  to  public  rights 
as  to  private  easements. 

The  declaration  is  perfectly  good  in  point  of  form, — and  would  have 
been  so  even  if  the  action  had  been  brought  by  Jane  Barnes  herself. 
The  duty  is  well  alleged,  as  also  the  breach.  In  Firmstonc  v.  Wheeley, 
2  D.  &  L.  203,(a)  the  declaration  stated  that  the  plaintiffs  and  defend- 
ants *were  owners  of  adjacent  mines ;  that  the  defendants  had  r^ . />/^ 
trespassed  on  the  plaintiffs'  mine,  and  had  carried  away  a  quan-  ^ 
tity  of  coal ;  that  water  had  arisen  in  the  defendants'  mine,  against 
which,  but  for  the  trespass  of  the  defendants,  the  coal  would  have  been 
a  safiicient  barrier ;  that  thereupon  it  became  and  was  the  duty  of  the 
defendants  to  prevent  the  water  in  their  mine  from  flowing  into  the 
plaintiffs'  mine;  yet  that  the  defendants  neglected  their  said  duty, 
whereby  the  water  flowed  into  the  plaintiffs'  mine,  and  prevented  them 
from  working  the  same :  and  it  was  held,  on  general  demurrer,  that 
this  was  a  good  count  in  case. 

Byle9j  Serjt.,  and  OgUy  in  support  of  the  rule. — Three  propositions 
will  be  sought  to  be  established  in  this  case,  on  the  part  of  the  defend- 
ant,— ^first,  that  there  is  no  common  law  duty  upon  an  owner  of  land 
adjoining  a  highway,  to  guard  or  fence  a  ditch  or  area  upon  his  own 
land, — ^secondly,  that,  if  there  be  any  such  common  law  duty,  it  is  not 
properly  alleged  in  this  declaration, — thirdly,  that  the  learned  judge 
who  tried  the  cause  ought  to  have  told  the  jury  that  there  was  no  evi- 
dence that  the  place  in  question  was  a  public  way. 

1.  There  are  many  instances  of  roads  passing  along  the  sides  of 
ditches  or  excavations ;  but  it  has  never  been  suggested  that  the  owner 
of  the  land  on  which  the  ditch  or  excavation  is  situate,  was  bound  to 
fence  it ;  nor  is  there  any  instance  to  be  found  of  an  indictment  for 
not  doing  so.  In  Rex  v.  Whitney,  7  C.  &  P.  208  (E.  C.  L.  R.  vol.  32), 
it  was  sought  to  impose  such  a  liability  upon  the  parish ;  but  without 
success.  The  language  of  the  5  &  6  W.  4,  c.  70,  s.  50,  shows  that  the 
interposition  of  the  legislature  was  found  necessary,  to  prevent  incon- 
veniences of  that  sort.     The  on%L9  of  showing  the  liability  to  fencei 

(o)  S««  Smith  V.  Kenrick,  7  M.  Or.  A  8.  515  (£.  C.  L.  R.  vol.  6S). 
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♦1071  ^^^^  ^^on  ^he  ^plaintiff :  and  no  anthority  has  been  cited  tKat 
^  bears  verj  mucb  in  his  favour.     The  cases  which  approach  the 
nearest  to  this,  are,  Goupland  v.  Hardingham  luid  Jarvis  v.  Dean :  but, 
in  both,  the  area  ^as  constructed  in  or  under  the  public  way, — which 
materially  distinguishes  those  cases  from  the  present.     BIyth  tr.  Top- 
ham  is  an  authority  for  the  defendant.     [Williams,  J.,  referred  to 
Sybray  v.  White,  1  M.  &  W.  435. f]     There,  the  mine  into  the  shaft 
of  which  the  plaintiff's  horse  fell,  was  in  the  possession  of  the  defend- 
ant,— the  plaintiff  being  possessed  of  the  surface.    In  Jordin  r.  Crump, 
8  M.  &  W.  782,t  a  declaration  in  case  alleged  that  the  defendant 
wrongfully  and  unlawfully  set  and  concealed  a  dog-spear,  the  same 
being  an  engine  calculated  to  do  grievous  bodily  harm,  as  well  to  the 
liege  subjects  of  the  Queen,  as  to  their  dogs  happening  to  run  upon  the 
same,  among  the  bushes  near  a  public  footway  running  through  a  close 
of  the  defendant's ;  and  that,  by  means  thereof,  a  dog  of  the  plaintiff's, 
with  which  he  was  going  on  foot  along  the  said  footway,  and  which,  by 
reason  of  a  rabbit  having  crossed  the  footway  in  his  view,  had  then, 
against  the  will  of  and  unavoidably  by  the  plaintiff,  begun  to  pursue, 
and  was  in  pursuit  of,  the  said  rabbit,  ran  upon  the  dog-spear,  and  was 
wounded,  &c.     The  defendant  pleaded,  that  the  defendant  set  and  con- 
cealed the  said  engine  for  the  purpose  of  preserving  his  game,  and  of 
disabling  and  killing  dogs  that  might  come  upon  his  close,  lest  they 
should  pursue  and  destroy  the  game,  wherecf  the  plaintiff  had  notice. 
And  it  was  held,  on  general  demurrer,  that  the  plea  was  a  good  answer 
to  the  action ;  and  that  it  would  have  been  so  even  without  the  allega- 
tion of  notice.    Alderson,  B.,  in  delivering  the  judgment  of  the  court, 
in  that  case,  says,  <<  Although  it  is  admitted  by  these  pleadings  that 
*if\9r\  ^^^  ^instrument  in  question  was  one  calculated  to  do  grievous 
-^  bodily  harm  to  human  beings,  still  it  does  not  appear  to  have 
been  set  in  the  wood  with  that  intention;  and  there  is,  therefore, 
nothing  in  the  case  to  show  that  the  setting  of  it  by  the  defendant  was 
an  illegal  act.     It  is  true  that  the  law,  in  certain  cases,  makes  an 
exception  to  the  right  of  setting  instruments  capable  of  causing  deadly 
injuries  to  human  life,  where  such  injury  will  be  a  probable  consequence 
of  setting  them: (a)  but,  with  the  exception  of  those  cases,  a  man  has 
a  right  to  do  what  he  pleases  with  his  own  land.     Now,  in  the  present 
case,  the  injurious  act  was  done  by  the  dog  to  the  land  of  the  defend- 
ant :  and  it  is  no  answer  to  say  that  the.  plaintiff  could  not  control  the 
animal,  and  was  therefore  unable  to  guard  against  the  danger.     If  he 
chose  to  walk  with  his  dog  along  a  footpath  through  ground  on  which 
the  dog  might  commit  a  trespass,  he  knew  the  risk  he  was  running ; 
and  the  case  is  similar  to  that  of  a  man  who,  parsing  in  the  dark  along 
a  footpath,  should  happen  to  fall  into  a  pit  dug  in  the  adjoining  field  hy 
the  oumer  of  it     In  such  a  case,  the  party  digging  the  pit  would  b« 

(o)  8m  7  ik  8  G.  4»  e.  IS. 
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responsible  for  the  injury,  tf  the  pit  were  dug  across  the  road ;  but,  if 
U  were  only  in  the  adjacent  fields  the  case  would  he  very  different^  for, 
ikt  faUing  into  it  would  then  be  the  act  of  the  injured  party  himself.*' 
That  is  precisely  in  point,  and,  if  it  be  law,  which  it  is  submitted  it 
anqaestionably  is,  is  decisive  of  the  present  case.  [Williams,  J., 
referred  to  Bird  v.  Holbrook,  4  Bingh.  628  (E.  C.  L.  R.  vol.  13,  15), 
1  M.  &  P.  607  (E.  C.  L.  R.  vol.  17).]  That  case  has  not  been  univer- 
sally approved.(a)  [Maule,  J. — The  distinction  between  those  cases 
and  the  present,  is  this, — the  nature  and  office  of  a  dog-spear  or  a 
spring-gun,  is,  *to  kill  or  maim ;  whereas,  an  area  is  a  necessary 
convenience  to  a  house.](i) 

2.  The  declaration  does  not,  upon  the  face  of  it,  disclose  a  cause  of 
action.  It  does  not  allege  that  the  action  would  have  lain,  if  death  had 
not  ensued.  The  plaintiff  was  bound  to  make  the  allegation,  to  bring 
himself  within  the  statute,  so  as  to  enable  the  defendant  to  traverse  it. 
[Maule,  J. — ^To  entitle  the  administrator  to  sue  under  this  statute,  it 
must  appear,  either  by  direct  allegation,  or  by  necessary  inference,  that 
the  husband  of  the  deceased  could  have  maintained  an  action  for  any 
injury  she  had  sustained  ii?hich  did  not  terminate  in  her  death.]  This 
dechuration  does  not  show  that.  Further,  the  declaration  should  have 
alleged  the  duty  to  have  arisen  by  reason  of  the  defendant's  possession 
of  the  area,  and  not  by  reason  of  his  possession  of  the  messuage  ;  and 
the  objection  is  not  cured  by  the  addition  of  the  words,  ^^with  the 
appurtenances." 

3.  There  was  no  evidence  to  go  to  the  jury,  that  the  way  in  question 
was  a  public  way.  It  appeared  to  have  been  used  by  the  public  for 
about  twenty-five  years;  but  beyond  that  there  was  no  evidence. 
[Williams,  J. — Was  there  no  evidence  of  the  origin  of  the  road?] 
None  whatever.  And  the  circumstance  of  the  land  having  been  during 
all  the  time  held  under  leases  from  the  Bishop  of  London,  rebuts  the 
ordinary  presumption.  [Maule,  J. — Might  not  the  bishop  grant  a 
way?]  Not  since  the  18  Eliz.  c.  20.  [Maule,  J. — ^There  clearly  was 
evidence  to  go  to  the  jury  here,  of  an  user  of  this  way  for  a  thousand 
years.]  A  dedication  of  a  highway  is  not  to  be  presumed  against  a 
reversioner :  Baxter  v.  Taylor,  1  Nev.  &  M.  13  (E.  C.  L.  R.  vol.  28),  S. 
C.  4  B.  4;  Ad.  72  (E.  C.  L.  R.  vol.  24). 

*Th6  court  took  time  to  consider,  and  ultimately  directed  a  r«^<i  a 
second  argument,  which  accordingly  took  place  in  Easter  term,  ^ 
1849,  before  Wilde,  C.  J.,  Coltman,  J.,  Cresswbll,  J.,  and  Wil- 

UAX8,  J. 

Montagu  Chambersy  for  the  plaintiff,  urged  and  cited  the  following 
additional  arguments  and  authorities.     In  Bacon's  Abridgment,  ffigh- 

(ff)  See  the  rtmark  of  Aldbrsoh,  B.,  in  Jordin  v.  Crumpy  S  BL  A  W.  789.f 
(&)  See  also  DanieU  v.  Potter,  4  C.  A  P.  262,  Prootor  v.  Harris,  4  C.  A  P.  337  (E.  C.  L.  R. 
«i»L  19). 
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foayn  (D),  it  is  laid  down,  that  <<  it  is  clearly  agreed  to  be  a  nuisance  to 
dig  a  ditch,  or  make  a  hedge  over-thwart  the  highwa j,  or  to  erect  a  new 
gate,  or  to  lay  logs  of  timber  on  it,  or,  generally,  to  do  any  other  act 
which  will  render  it  less  commodiotu,*'     The  right  of  an  indiyidnal  to 
enjoy  his  own  land  according  to  his  own  free  will,  is  more  limited  in  the 
ease  of  a  public  than  in  that  of  a  private  right :  Taylor  v.  Whitehead, 
2  Dougl.  745.     Keeping  gunpowder,  or  using  powder-mills  near  a  high- 
way, is  an  indictable  offence :  Russell  on  Crimes,  2d  edit.  vol.  U.  p. 
297,  n. ;  Rex  v.  Taylor,  2  Stra.  1167.     So,  suffering  a  house  on  the 
highway  to  be  so  out  of  repair  as  to  be  in  danger  of  falling :  The  Queen 
V.  Watts,  or,  Watson,  1  Salk.  857,  2  Lord  Raym.  856.(a)    So,  a  person 
may  be  indicted  for  carrying  a  child  infected  with  the  small-pox  along 
a  public  highway,  in  which  persons  are  passing,  and  near  to  the  habita- 
tions of  the  King's  subjects :  The  King  v.  Yantandillo,  4  M.  &  Selw. 
73.    In  Firmstone  v.  Wheeley,  2  D.  &  L.  208,  Pollock,  C.  B.,  in  the 
course  of  the  argument,  suggests  this  very  case.     <<  Suppose,"  he  says, 
<(  a  person  digs  so  near  a  highway  as  to  render  it  dangerous,  unless 
fenced  by  day  and  lighted  by  night,  that  might  be  a  trespass  to  the 
soil,  for  which  the  lord  of  the  manor,  or  owner  of  the  land,  could  main- 
^^4.1 11  ^^^^  trespass ;  but  there  being  aho  a  duty  to  guard  the  public,  *a 
^  pereofi  injured  would  have  a  right  to  eue  in  ease,'*    In  Lynch  v. 
Nurdin,  1  Q.  B.  29  (E.  C.  L.  R.  vol  41),  4  P.  &  D.  672,  the  defendant 
negligently  left  his  horse  and  cart,  unattended,  in  the  street :  the  plain- 
tiff, a  child  seven  years  old,  got  upon  the  cart  in  play :  another  child 
incautiously  led  the  horse  on,  and  the  plaintiff  was  thereby  thrown  down 
and  hurt :  it  was  held,  that  the  defendant  was  liable  in  an  action  on  the 
case,  though  the  plaintiff  was  a  trespasser,  and  contributed  to  the  mis- 
chief by  his  own  act.     Lord  Denman  there  says :  «<  If  I  am  guilty  of 
negligence  in  leaving  anything  dangerous  in  a  place  where  I  know  it  to 
be  extremely  probable  that  some  other  person  will  unjustifiably  set  it  in 
motion,  to  the  injury  of  a  third,  and,  if  that  injury  should  be  so  brought 
about,  I  presume  that  the  sufferer  might  have  redress  by  action  against 
both  or  either  of  the  two,  but  unquestionably  against  the  first."     In  the 
pi'csent  case,  the  duty  for  the  breach  of  which  it  is  sought  to  charge 
the  defendant,  results  from  the  dangerous  position  of  the  pit  or  area  in 
reference  to  the  highway. 

ByleSj  Serjt.,  contrd,. — [Coltman,  J.,  intimated  that  the  court  were 
fully  agreed  that  the  way  in  question  was  a  public  way.]  There  is  no 
common  law  duty  on  the  owner  of  land  to  fence  a  ditch  or  area  adjoin- 
ing a  highway.  Many  instances  will  readily  present  themselves,  of 
public  walks  and  highways  adjoining  cliffs  and  precipices ;  among  these 
may  be  instanced,  the  ways  between  Margate  and  Ramsgate,  and  from 
Folkstone  to  Sandgate.  So,  in  the  fens,  the  common  fence  of  the  coun- 
try is  a  deep  ditch,  of  a  date  in  most  cases  subsequent  to  the  formation 

(a)  And  see  the  indiotment,  3  Ld.  Rajm.  18. 
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of  the  roads.  [Wilde,  G.  J.,  mentioned  the  path  along  the  side  of  the 
New  River,  at  Islington.]  Where  an  individual  has  acquired,  *by  r^A-in 
prescription  or  otherwise,  a  right  to  the  support  of  my  land,  I  ^ 
cannot  so  use  my  land  as  to  deprive  my  neighbour  of  that  support :  but, 
when  he  has  no  such  right,  I  may  dig  to  the  extreme  verge  of  my  own 
land,  without  giving  him  notice.  [Cresswell,  J. — So  that  you  do  not 
let  his  land  in.]  In  Gale  on  Easements,  2d  edit.  p.  216,  it  is  said : 
<<  Although  there  is  no  direct  decision  in  support  of  this  doctrine,  yet 
the  leaning  of  the  courts  appears  to  have  been  in  its  favour  from  a  very 
early  period :  thus,  in  RoUe's  Abridgment, (a)  it  is  laid  down,  <  It  seems 
that  a  man  who  has  land  closely  adjoining  my  land,  cannot  dig  so  near 
mine  that  mine  would  fall  into  his  pit ;  and  an  action  brought  for  such 
an  act  would  lie.'  « It  may  be  true,'  said  Lord  Tenterden,  in  deliver- 
ing the  judgment  of  the  Court  of  King's  Bench,  in  Wyatt  v.  Harrison, 
3  B.  &  Ad.  871  (B.  C.  L.  R.  vol.  28),  « that,  if  my  land  adjoins  that  of 
another,  and  I  have  not  by  building  increased  the  weight  upon  my  soil, 
and  my  neighbour  digs  in  his  land,  so  as  to  occasion  mine  to  fall  in,  he 
may  be  liable  to  an  action.'  By  the  civil  law,  this  right  of  support  from 
the  neighbouring  soil,  was  recognised  in  the  restrictions  it  imposed  upon 
the  doing  such  acts  as  would  naturally  have  the  effect  of  withdrawing 
Buch  support, — <  If  a  man  dig  a  sepulchre,  or  a  ditch,  he  shall  leave 
(between  it  and  his  neighbour's  land)  a  space  equal  to  its  depth ;  if  he  dig 
a  well,  he  shall  leave  the  space  of  a  fathom.'  "(6)  [Williams,  J. — Sup- 
pose there  be  a  public  right  of  way  across  a  field,  and  the  owner  of  the 
land  excavates  the  soil  so  as  to  form  a  precipice  on  either  side,  leaving 
the  pathway  untouched, — ^would  he  be  gnilty  of  nuisance  ?]  That  would, 
in  effect,  render  the  way  impassable.  The  only  authority  that  materially 
^presses  the  defendant,  is  Goupland  v.  Hardingham:  and  there  r^A-io 
the  area  is  alleged  to  have  been  in  the  highway.  [Goltman,  J.  ^ 
— ^We  have  procured  the  record  in  that  case;  it  appears  that  there 
were  two  counts  in  the  declaration,  the  one  charging  that  the  cellar  was 
adjoining^  the  other  that  it  was  on  the  highway.  Williams,  J. — If  it 
Tas  on  the  highway,  the  defendant  could  not  fence  it  without  being 
gnilty  of  an  indictable  nuisance.  Wilde,  C.  J. — The  presumption 
would  be,  that  the  excavation  of  the  areas  in  Wood  Street  was  coeval 
with  the  dedication  of  the  way  to  the  public]  So,  in  Jarvis  v.  Dean, 
it  does  not  clearly  appear  that  the  area  was  not  in  the  highway :  besides, 
the  point  was  not  discussed  there.  [Cresswell,  J. — Here  is  an  ancient 
road,  with  a  modern  excavation.  May  not  the  public  acquire  a  right 
something  analogous  to  the  servitude  of  the  old  Roman  law,  viz.,  that 
the  land  adjoining  shall  be  left  in  such  a  state  as  to  protect  the  public 
in  the  use  of  the  highway  ?]  No  trace  of  any  such  distinction  is  to  be 
found  in  the  books. 

(a)  Title  Trttpan,  JuBtification  (T.)  pL  1,  Wilde  v.  Mlnsterlj. 
(6)  L.  13,  ft. /in,  rtg. 
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If  liable  at  all,  the  defendant  can  only  be  so  in  respect  of  his  posses- 
sion of  the  area,  [Cresswell,  J. — Is  it  not  part  of  the  appurte- 
nances?] Clearly  not.  The  declaration  in  substance  is,  that  the 
defendant,  by  reason  of  his  possession  of  Blackacre  and  Whiteacre,  is 
bound  to  fence.  That,  however,  is  not  so :  the  liability,  if  any,  arises 
only  by  reason  of  the  possession  of  Whiteacre,  the  excavated  place.  In 
Ricketts  v.  Salwey,  2  B.  &  Aid.  360,  in  an  action  for  disturbance  of  the 
plaintiff's  right  of  common,  the  declaration  stated  that  he  was  possessed 
of  a  messuage  and  land,  with  the  appurtenances,  and  by  reason  thereof 
ought  to  have  common  of  pasture,  &c. :  and  it  was  held  that  this  alle- 
gation was  divisible,  and  that  proof  that  the  plaintiff  was  posseted 
♦4.141  *^^  \^TLi.  only,  and  entitled  to  the  right  of  common  in  respect 
^  of  it,  was  sufficient  to  entitle  him  to  damages  pro  tanto,  [Wilde, 
G.  J. — In  Rooth  V.  Wilson,  1  B.  &  Aid.  59,  A.  sent  his  horse,  for  the 
night,  to  B.,  who  turned  it  out,  after  dark,  into  his  pasture-field,  adjoin- 
ing to  and  separated  from  a  field  of  C.  by  a  fence,  which  G.  was  bound 
to  repair :  the  horse,  in  consequence  of  the  bad  state  of  the  fence,  fell 
from  the  one  field  into  the  other,  and  was  killed :  and  it  was  held,  that 
B.,  although  a  gratuitous  bailee,  might  maintain  an  action  against  C, 
and  recover  the  value  of  the  horse.]  There  is  clearly  a  variance  here 
between  the  duty  alleged,  and  the  duty  proved :  Tarly  v.  Turnock,  Pal- 
mer, 269.  Our.  adv.  vult, 

Maule,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  on  the  case  founded  on  the  statute  9  &;  10  Yict. 
c.  93,  <<  An  act  for  compensating  the  families  of  persons  killed  by  acci- 
dent," and  brought  by  the  administrator  of  Jane  Barnes. 

The  declaration  (as  amended  during  the  trial)  alleged  that  the  defend- 
ant, before  and  at  the  time  when,  &c.,  was  possessed  of  a  messuage, 
with  the  appurtenances,  near  to  a  common  and  public  foot-way,  in  front 
and  before  which  said  messuage,  and  parcel  of  the  appurtenances  there- 
of, and  close  to  and  by  the  side  of  the  said  foot-way,  and  abutting  upon 
and  opening  into  the  same,  there  then  was  a  large  hole,  vault,  pit,  or 
area,  which  hole,  &c.,  the  defendant,  by  reason  of  the  possession  of  the 
said  messuage,  with  the  appurtenances,  before  and  at  the  said  time 
when,  &c.,  ought  to  have  so  sufficiently  guarded,  fenced  off,  and  railed 
in,  as  to  prevent  damage  or  injury  to  any  person  or  persons  lawfully 
passing  in  or  along  the  said  foot- way ;  yet  that  the  defendant,  while 
♦41  '^l  *^^  ^^  ^^  possessed  of  the  said  messuage,  and  the  said  hole, 
-'  &c.,  and  premises,  with  the  appurtenances,  and  whilst  there  was 
such  hole,  &c.,  on,  &c.,  wrongfully,  and  contrary  to  his  duty  in  that  be- 
half, permitted  and  suffered  the  said  hole,  &c.,  to  be  and  continue,  and 
khe  same  was  then,  so  wholly  unguarded  and  not  fenced  off  or  railed  in, 
that,  by  means  of  the  premises,  and  for  want  of  proper  and  sufficient 
guarding,  fencing  off,  and  railing  in  of  the  same,  the  said  Jane  Barnes. 
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who  was  lawfully  passing  in  and  upon  the  said  foot-way,  slipped  and 
fell  into  the  said  hole,  &c.,  and  was  thereby  killed. 

The  defendant  pleaded, — first,  not  guilty ; — secondly,  that  he  was  not 
possessed  of  the  said  messuage,  with  the  appurtenances,  in  manner  and 
form,  &c. ; — thirdly,  that  he  ought  not,  by  reason  of  his  possession  of 
the  said  messuage,  &c.,  with  the  appurtenances,  to  have  guarded,  fenced 
oiT,  and  railed  in  the  said  hole,  &c.,  in  manner  and  form,  &c. :  on  which 
pleas  issues  were  respectively  joined. 

At  the  trial,  before  Colthan,  J.,  at  the  sittings  in  Middlesex,  after 
Easter  term,  1847,  it  appeared  that  Jane  Barnes  was  passing,  between 
eight  and  nine  o'clock  at  night,  on  the  26th  of  October,  1849,  along  a 
road  which  had  on  the  one  side  of  it  a  dead  wall,  and  on  the  other  a 
row  of  houses,  some  of  which  were  finished  .and  some  unfinished.  It 
being  dark,  and  no  light  near,  she  accidentally  fell  from  a  path  which 
was  on  the  road  by  the  side  of  the  houses,  into  the  open  area  of  one  of 
the  unfinished  ones,  which  was  shown  to  have  been  at  that  time  in  the 
possession  of  the  defendant,  and  was  killed  by  the  fall.  The  area  was 
separated  from  the  path  by  a  kerb*8tone  which  was  intended  for  the 
reception  of  upright  iron  rails. 

On  the  part  of  the  defendant,  it  was  contended, — first,  that  there 
was  no  su£Scient  evidence  that  the  footpath  was  a  public  way, — 
secondly,  that  a  man  has  a  *right  to  make  a  hole  in  his  own 
ground,  and  is  not  bound  to  fence  an  adjoining  highway  against 
such  a  hole, — thirdly,  that  the  third  issue  was  not  sustained,  in  its 
terms,  by  the  evidence. 

The  learned  judge  told  the  jury,  that,  if  there  was  a  public  way 
abutting  on  the  area,  and  it  would  be  dangerous  to  persons  passing, 
unless  fenced,  or  a  public  way  so  near  that  it  would  produce  danger  to 
the  public,  unless  fenced,  the  defendant  would  be  liable,  unless  the 
accident  was  occasioned  by  want  of  ordinary  caution  on  the  part  of  the 
deceased. 

The  jury  found  that  there  was  an  immemorial  public  way  abutting 
on  the  area,  and  gave  a  verdict  for  the  plaintifi*,  with  8002.  damages. 

The  learned  judge  having  given  leave  to  the  counsel  for  the  defendant 
to  move  the  court,  on  the  points  suggested  by  him,  a  rule  was  obtained 
accordingly,  to  show  cause  why  a  nonsuit  should  not  be  entered ;  and, 
further,  why  the  judgment  should  not  be  arrested,  on  the  ground  that 
the  declaration  disclosed  no  good  cause  of  action. 

On  the  argument  of  this  rule,  before  my  brothers  Coltman  and 
Williams,  and  myself,  it  was  contended,  on  behalf  of  the  defendant, — 
first,  that  the  evidence  on  the  part  of  the  plaintiff'  furnished  no  case  for 
the  consideration  of  the  jury,  as  to  the  existence  of  an  immemorial 
public  foot-way, — secondly,  that  the  obligation  of  the  defendant  to 
fence  off  the  area,  was  not  properly  described  in  the  declaration,—* 
thirdly,  that  no  such  obligation  existed  as  that  alleged :  for,  that  the 
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owner  of  land  is  not  bound  to  fence  off  an  excavation  in  it  by  the  side 
of  a  public  road. 

As  to  the  first  point,  the  court  was  clearly  of  opinion  that  there  was 
sufficient  evidence  to  go  to  the  jury,  as  to  the  existence  of  a  public 
foot-way  from  time  immemorial. 

^ .  ^  --.  ^As  to  the  second  point,  the  objection  was,  that  the  liability 
-'  of  the  defendant  was  alleged  to  exist  in  respect  of  the  house  and 
the  appurtenances ;  whereas,  on  the  evidence,  it  appeared  to  exist,  if  at 
all,  by  reason  of  the  possession  of  the  appurtenances  alone,  t .  e.  of  the 
area.  But  the  court  was  of  opinion  that  the  declaration  might  be 
regarded  as  truly  describing  the  origin  of  the  liability  of  the  defend- 
ant, viz.  that  he  was  in  the  possession  of  a  house,  to  which  an  area 
appertained,  abutting  on  e  public  footway. 

On  the  third  point,  however,  the  court  felt  so  mi;ch  doubt  and  diffi- 
culty, that  a  second  argument  was  directed,  which  took  place  in  Easter 
term  last,  before  Wildb,  G.  J.,  Coltman,  J.,  Gresswell,  J.,  and  V. 
Williams,  J. 

The  arguments  for  the  plaintiff  were,  that,  when  a  public  way  has 
existed  from  time  immemorial,  the  public  have  a  right  to  enjoy  it  with 
ease  and  security ;  and  that,  if  a  man  prevents  that  enjoyment,  even 
by  the  use  of  his  own  property,  he  is  responsible  as  for  a  public  nui- 
sance. And  the  case  was  put,  of  the  proprietor  of  land  over  which  a 
public  way  passes,  excavating  his  land  on  each  side  thereof,  so  as  to 
leave  the  line  of  way  running  between  two  precipices ;  which,  it  was 
argued,  would,  in  effect,  make  the  way  impassable,  and  therefore  be  a 
public  nuisance.  And  the  cases  of  Goupland  v.  Hardingham,  8  Campb. 
898,  and  Jarvis  v.  Dean,  8  Bingh.  447  (£.  G.  L.  R.  vol.  11),  11  J.  B. 
Moore,  854  (E.  G.  L.  B.  vol.  22),  were  cited. 

Goupland  v.  Hardingham  was  an  action  on  the  case  for  negligence, 
in  not  railing  in  or  guarding  an  area  before  a  house  in  Westminster, 
whereby  the  plaintiff  fell  down  into  the  area,  and  was  severely  hurt. 
The  defence  was,  that  the  premises  had  been  in  the  same  condition  as 
far  back  a«  could  be  remembered,  and  before  the  defendant  became  pes* 
♦11 A1  sessed  of  them.  But  Lord  ^Ellenborough  held,  that,  however 
^  long  the  premises  might  have  been  in  this  condition,  as  soon  as 
the  defendant  took  possession  of  them  he  was  bound  to  guard  against 
the  danger  to  which  the  public  had  hefart  been  exposed ;  and  that  he 
was  liable  for  the  consequences  of  having  neglected  so  to  do,  in  the 
same  manner  as  if  he  himself  had  originated  the  nuisance:  and  the 
learned  judge  said  that  the  area  belonged  to  the  house,  and  it  was  a 
duty  which  the  law  cast  upon  the  occupier  of  the  house,  to  render  it 
secure. 

Jarvis  v.  Dean  was  also  an  action  on  the  case  to  recover  damages  for 
an  injury  occasioned  to  the  plaintiff  by  his  falling  at  night  into  an  area, 
vhich  the  declaration  alleged  the  defendant  wrongfully  and  negligently 
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to  have  left  open  at  a  house  he  possessed,  in  the  parish  of  Islington, 
and  in,  near,  and  adjoining  a  certain  street  there,  which  was  a  common 
highway.  The  only  point  of  law  decided  in  the  cause,  was,  as  to  whe- 
ther the  eyidence  sufficiently  proved  a  dedication  of  the  road  to  the 
public.  And  the  case  is  only  an  authority  on  the  present  subject,  to 
this  extent,  viz.  that  it  appears  to  have  been  assumed  as  a  matter  beyond 
dispute,  that  the  action  was  well  founded,  supposing  the  road  was  shown 
to  have  been  a  public  one. 

On  the  part  of  the  defendant,  it  was  argued,  that  no  use  which  a  man 
chooses  to  make  of  his  own  property,  can  amount  to  a  nuisance  to  a 
public  or  private  right,  unless  it  in  some  way  interferes  with  the  lawful 
enjoyment  of  that  right ;  that,  in  the  present  case,  the  excavation  of 
the  area  in  no  manner  interfered  with  the  way  itself,  or  was  in  any 
sense  hurtful  or  perilous  to  those  who  confined  themselves  to  the  lawful 
enjoyment  of  the  right  of  way ;  and  that  it  was  only  to  those  who,  like 
the  deceased,  committed  a  trespass,  by  deviating  on  to  the  adjoining 
land,  that  the  existence  of  the  area,  though  '''not  fenced,  could  ^^ .  ^  ^ 
be  in  any  degree  detrimental  or  dangerous.  ^ 

In  support  of  this  view  of  the  subject,  reliance  was  placed  on  the 
case  of  Blythe  v.  Topham,  1  Boll.  Abr.  88,  Cro.  Jac.  158,  suprdj  421  (ft), 
where  it  was  held  that,  if  A.,  seised  of  a  waste  adjacent  to  a  highway, 
digs  a  pit  in  the  waste,  within  thirty-six  feet  of  the  highway,  and  the 
mare  of  B.  escapes  into  the  waste,  and  falls  into  the  pit,  and  dies  there ; 
yet  B.  shall  not  have  an  action  against  A.,  because  the  making  of  the 
pit  in  the  waste,  and  not  in  the  highway,  was  not  any  wrong  to  B. ;  but 
it  was  the  default  of  B.  himself  that  his  mare  escaped  into  the  waste. 
And,  in  further  support  of  this  doctrine,  a  passage  was  cited  from  the 
judgment  of  Alderson,  B.,  in  Jordin  v.  Crump,  8  M.  &  W.  782,t  where 
the  case  is  put  of  a  man  who,  passing  in  the  dark  along  a  foot-path, 
should  happen  to  fall  into  a  pit  dug  in  the  adjoining  field,  by  the  owner 
of  it.  <«  In  such  a  case,"  says  the  learned  judge  (p.  788),  « the  party 
digging  the  pit  would  be  responsible  for  the  injury  if  the  pit  were  dug 
across  the  road ;  but,  if  it  were  only  in  an  adjacent  field,  the  case  would 
be  very  different,  for,  the  falling  into  it  would  be  the  act  of  the  injured 
party  himself."  And,  as  to  the  case  of  Goupland  v.  Hardingham,  it 
was  not  only  denied  to  be  law,  by  the  counsel  for  the  defendant,  but  it 
was  further  argued  that,  in  that  case, — as  appeared  by  the  original  nisi 
prius  record,  procured  by  Goltman,  J., — as  also  in  Jarvis  v.  Dean, — 
the  area  was  in  one  count  alleged  to  be  in  the  highway. 

Bat  it  seems  clear  to  us  that,  in  each  of  these  cases,  the  area  in  ques- 
tion was  not  parcel  of  the  road,  but  was  an  area  meant  to  be  fenced  off 
from  it,  in  the  ordinary  way,  by  upright  iron  rails,  so  as  to  exclude  the 
public  "^from  it,  in  a  manner  quite  inconsistent  with  the  tiotion  r^AO(\ 
of  its  being  itself  a  part  of  the  highway.  And,  with  respect  to  ^  '^ 
the  case  of  Blythe  v.  Topham,  and  the  passage  cited  from  the  judgment 
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in  Jordin  v.  Crump,  it  must  be  observed  that,  in  these  instances,  the 
existence  of  the  pit  in  the  waste  or  field  adjoining  the  road,  is  not  said 
to  have  been  dangerous  to  the  persons  or  cattle  of  those  who  passed 
along  the  road,  if  ordinary  caution  were  employed. 

In  the  present  case,  the  jury  expressly  found  the  way  to  have  existed 
immemorially ;  and  they  must  be  taken  to  have  found  that  the  state  of 
the  area  made  the  way  dangerous  for  those  passing  along  it,  and  that 
the  deceased  was  using  ordinary  caution  in  the  exercise  of  the  right  of 
way,  at  the  time  the  accident  happened. 

The  result  is,— considering  that  the  present  case  refers  to  a  ne^lj- 
made  excavation  adjoining  an  immemorial  public  way,  which  rendered 
the  way  unsafe  to  those  who  used  it  with  ordinary  care, — it  appears  to 
us,  after  much  consideration,  that  the  defendant,  in  having  made  that 
excavation,  was  guilty  of  a  public  nuisance,  even  though  the  danger 
consisted  in  the  risk  of  accidentally  deviating  from  the  road ;  for,  the 
danger  thus  created  may  reasonably  deter  prudent  persons  from  usiog 
the  way,  and  thus  the  full  enjoyment  of  it  by  the  public  is,  in  effect, 
us  much  impeded  as  in  the  case  of  an  ordinary  nuisance  to  a  highway. 

With  regard  to  the  objection,  that  the  deceased  was  a  trespasser  on 
the  defendant's  land  at  the  time  the  injury  was  sustained, — it  by  no 
means  follows  from  this  circumstance  that  the  action  cannot  be  main- 
tained. A  trespasser  is  liable  to  an  action  for  the  injury  which  he 
does :  but  he  does  not  forfeit  his  right  of  action  for  an  injury  sustained. 
Thus,  in  the  case  of  Bird  v.  Holbrook,  4  Bingh.  628  (E.  C.  L.  B.  voL 
18,  15),  1  M.  &  P.  607  (E.  C.  L.  R.  vol.  17),  the  plaintiff  was  a  tres- 
^AC)^-y  passer, — and  indeed  *a  voluntary  one, — but  he  was  held  entitled 

'^  -^  to  an  action  for  an  injury  sustained  in  consequence  of  the  wrong- 
ful act  of  the  defendant,  without  any  want  of  ordinary  caution  on  the 
part  of  the  plaintiff,  although  the  injury  would  not  have  occurred  if  the 
plaintiff  had  not  trespassed  on  the  defendant's  land.  This  decision 
was  approved  of  in  Lynch  v.  Nurdin,  1  Q.  B.  87,  4  P.  &  D.  677,  and 
also  in  the  case  of  Jordin  v.  Crump,  in  which  the  court,  though  express- 
ing a  doubt  as  to  whether  the  act  of  the  defendant  in  setting  a  spring- 
gun  was  illegal,  agreed  that,  if  it  were,  the  fact  of  the  plaintiff's  being 
a  trespasser  would  be  no  answer  to  the  action. 

For  these  reasons,  we  are  of  opinion  that  the  declaration  in  this  case 
discloses  a  good  cause  of  action ;  and  also  that  the  third  issue  was  pro- 
perly found  for  the  plaintiff. 

The  rule,  therefore,  must  be  discharged. 

Rule  discharged.(a) 

(a)  As  to  the  rule  cited  from  the  Digest,  tuprd  (which  purport!  to  be  a  traoslation  of  a  U« 
«if  Solon),  aee  note  C.  at  the  end  of  this  volame. 

An  owner  of  land  made  an  exoaration  there-  into  it:  A  parson,  paasing  in  the  night  time,  went 
in,  within  a  foot  or  two  of  a  public  street,  and  over  the  line  of  the  street,  fell  into  the  exesra- 
lied  no  preoAation  against  the  danger  of  falling    tion  and  was  injured:  held  that  the  owner  of 


9  MANNING,  ORANGEB,  k  SCOTT.  421 

tbe  lasd  was  not  liable  to  an  action  for  the  conforming  to  the  lav  as  laid  down  in  the  ease 
iDJarj  thus  caused.  Howland  v.  Vincent,  10  in  the  text :  Birge  v.  Gordineri  19  Connecticfity 
ICetcalf,  Z7U    Bat  ae«  to  the  contrary,  and    507. 


♦In  the  Matter  of  JOHN  FOSTER,  a  Bankrupt.    Feb.  18.     [^422 

Bj"  a  Mttlament  made  on  the  13th  of  Jnly,  1841,  In  contemplation  of  a  marriage  between  A. 
tnd  B.,  C.  covenanted  to  paj  to  the  trusteef,  fo  long  as  A.  and  B.,  or  either  of  them,  or  any 
issue  of  the  said  intended  marriage,  should  be  living,  an  annuity  of  snch  an  amount,  as  wonid, 
cither  alone, — in  the  mean  time  and  until  any  real  or  personal  estate  should  devolve  upon  or 
vest  in  A.  and  B.,  in  B/s  right,  or  any  issue  of  the  marriage,  under  the  settlement  of  her 
father  and  mother,  or  otberwiie,— or  together  with  the  annual  produce  to  arise  from  any  such 
real  or  personal  estate,  after  any  such  devolution  or  vesting  should  take  place,  make  up  an 
annuity  of  150^,  payable  half-yearly.  The  marriage  took  place.  Ko  real  or  personal  estate 
had  devolved  upon  or  become  vested  in  A.  and  B.  in  right  of  the  latter,  or  in  any  issne  of 
them.  On  the  24th  of  October,  1842,  a  /iat  issued  against  C,  under  whieb  he  was  declared 
bankrupt,  and  under  which  he  obtained  his  certificate  on  the  6th  of  March,  1843.  The  trus- 
tees proved  against  G.'s  estate,  on  the  25th  of  March,  1843,  for  105/.,  being  partly  for  arrears 
due  at  the  time  of  the  bankruptcy,  and  partly  for  a  proportionate  part  of  the  current  half- 
year,  up  to  the  time  of  tendering  the  proof.  They  at  the  same  time  tendered  a  proof  for  the 
value  of  the  annuity  as  a  contingent  debt,  but  such  proof  was  rejected,  on  the  ground  that 
the  contingencies  were  such  that  the  value  of  the  annuity  could  not  be  ascertained.  The 
instalments  of  the  annuity  accruing  after  the  date  of  the  said  proof,  down  to  tho  21st  of  Sep. 
tember,  1848,  amounted  to  823/.  16s.  8(/.;  on  account  of  which,  C.  had,  since  his  bankruptcy, 
made  payments  amounting  to  120/.  In  February,  1849,  the  trustees  petitioned,  praying  to 
be  admitted  as  creditors  for  the  remaining  708/.  16s.  8(/.,  and  to  receive  dividends  thereon,  not 
disturbing  former  dividends : — 

Held,  that  the  trustees  were  not  entitled  to  prove  against  the  estate  of  C.  in  respect  of  such  sub- 
sequent  instalments. 

The  following  case  was  sent  by  Vice-Chancellor  Knight  Bruce  for 
the  opinion  of  this  court : — 

By  indenture  bearing  date  the  18th  of  July,  1841,  and  made  between 
William  Aggas  of  the  first  part,  John  Foster,  the  bankrupt,  of  the 
second  part,  Maria  Foster,  daughter  of  the  said  John  Foster,  of  the 
third  part,  and  Rowland  Evans,  Thomas  Foster,  and  Charles  Crompton, 
of  the  fourth  part,— rafter  reciting  that  the  said  Maria  Foster,  by  virtue 
of  the  settlement  executed  on  the  marriage  of  the  said  John  Foster 
with  her  mother,  and  of  the  will  of  Thomas  Oldham,  deceased,  her  late 
grandfather,  was,  or  might  become,  entitled,  expectant  on  the  respective 
deceases  of  her  said  father  and  *mother,  to  certain  moneys  and  r^^oq 
other  estate  and  property,  and  the  said  Maria  Foster  might  also,  ^ 
by  other  means,  become  entitled  to  other  real  and  personal  property ; 
and  reciting  that  a  marriage  had  been  agreed  upon,.  &c.,  between  the 
said  William  Aggas  and  Maria  Foster,  and,  upon  the  treaty  for  the 
marriage,  it  was  agreed  that  the  said  John  Foster  should,  by  his  cove- 
nant, secure  the  payment,  during  so  long  as  the  said  William  Aggas 
and  Maria  Foster,  or  either  of  them,  or  any  issue  of  the  said  in- 
tended marriage  immediately  entitled  under  the  provisions  thereinafter 
contained,  should  be  living,  of  an  annuity  or  yearly  sum  of  such  an 
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amount,  but  no  more,  as,  either  alone,  or  together  with  the  yearly 
income  to  arise  or  be  payable  from  any  real  or  personal  estate,  or  both 
conjointly,  which  should  at  any  time  or  times,  or  from  time  to  time, 
devolve  upon  or  vest  in  the  said  William  Aggas  and  Maria  Foster,  in 
her  right,  or  any  issue  of  the  said  intended  marriage,  would,  after  any 
such  devolution  or  vesting  as  aforesaid,  make  up  the  yearly  income  or 
sum  of  150^.  for  the  time  being,  to  the  intent  that  150^  a  year  should 
be  always  enjoyed  by  means  of  the  said  covenant  and  real  and  personal 
ostate  so  to  devolve  or  vest  as  aforesaid,  or  either  of  them  respectively, 
— it  was  witnessed,  that,  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  said  intended  marriage,  the  said  John  Foster  did 
thereby,  for  himself,  his  heirs,  executors,  and  administrators,  covenant, 
promise,  and  agree  with  and  to  Evans,  Foster,  and  Crompton,  their 
executors,  administrators,  and  assigns,  that,  in  case  the  said  intended 
marriage  should  be  solemnized,  he,  the  said  John  Foster,  his  heirs,  &c., 
should  and  would  pay  or  cause  to  be  paid,  to  Evans,  Foster,  and  Cromp- 
ton, their  executors,  &c.,  during  such  time  and  as  long  as  the  said  Wil- 
♦4041  ^^^^  -^gg*s  and  Maria  Foster,  or  either  of  them,  or  any  ♦isine 

'^  -^  of  the  said  intended  marriage  immediately  entitled  under  the 
provisions  thereinafter  contained,  should  be  living,  at  or  in  the  common 
dining-hall  of  Lincoln's  Inn  in  the  county  of  Middlesex,  between  the 
hours  of  twelve  at  noon  and  two  in  the  afternoon,  an  annuity  or  yearly 
sum  of  such  an  amount  as,  either  alone  in  the  mean  time  and  until  any 
real  or  personal  estate  should  devolve  upon  or  vest  in  the  said  William 
Aggas  and  Maria  Foster,  in  her  right,  or  any  issue  of  the  said  intended 
marriage,  under  the  said  settlement  of  her  said  father  and  mother,  and 
the  said  thereinbefore-mentioned  will,  or  either  of  them,  or  otherwise 
howsoever,  or  together  with  the  clear  annual  produce  to  arise  or  be  pay- 
able from  any  such  real  or  personal  estate,  as  the  case  might  be,  after 
any  such  devolution  or  vesting  as  aforesaid  should  take  place  for  the 
time  being,  would,  from  time  to  time,  make  up  one  full  annuity  or 
yearly  sum  of  1502.  of  lawful  money  of  Great  Britain,  and  should  and 
would  pay  the  same  by  two  equal  half-yearly  payments,  on  the  13th  of 
January  and  the  13th  of  July  in  every  year,  without  any  deduction  oi 
abatement  whatsoever  out  of  the  same  or  any  part  thereof,  for  or  on 
account  of  any  present  or  future  taxes,  charges,  and  impositions. 

[A  copy  of  the  deed  accompanied,  and  was  to  be  taken  as  part  of, 
the  case.] 

The  said  marriage  between  William  Aggas  and  Maria  Foster  was 
duly  solemnized  shortly  after  the  date  of  the  said  indenture,  and  before 
the  bankruptcy  hereinafter  mentioned ;  and  there  has  been  issue  born, 
one  child  only,  who  is  now  living,  and  is  of  the  age  of  six  years,  ot 
thereabouts. 

The  said  William  Aggas,  and  Maria,  his  wife,  are  both  living. 

No  real  or  personal  estate  has  yet  devolved  upon,  or  become  vested 
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in,  the  said  William  Aggas,  and  Maria,  *his  wife,  in  her  right  or  r^jt^^e 
any  issue  of  them,  or  the  said  Rowland  Evans,  Thomas  Foster,  ^ 
and  Charles  Orompton,  as  such  trustees  under  the  said  indenture,  under 
or  by  virtue  of  the  said  settlement  executed  on  the  marriage  of  the  said 
John  Foster,  the  bankrupt,  or  the  will  of  the  said  Thomas  Oldham,  or 
otherwise  howsoever.  . 

On  the  24th  of  October,  1842,  a  fixxt  in  bankruptcy  was  duly  issued 
against  the  said  John  Foster,  together  with  the  said  Rowland  Evans 
and  the  said  Thomas  Foster,  under  which  the  said  John  Foster,  Rowland 
Erans,  and  Thomas  Foster,  were  declared  bankrupts :  and,  on  the  8th 
of  November,  1842,  George  Rowe  (since  deceased),  Thomas  Moore,  and 
Robert  Minter,  were  chosen  creditors'  assignees,  and  Thomas  Massa 
Alsager  (since  deceased),  was  appointed  official  assignee,  under  the 
said^^. 

On  the  25th  of  March,  1843,  the  said  Rowland  Evans,  Thomas  Foster, 
and  Charles  Grompton,  as  such  trustees  as  aforesaid,  tendered  a  proof 
auder  the  said^^,  against  the  separate  estate  of  the  said  John  Foster, 
for  the  value  of  the  said  annuity,  as  a  contingent  debt :  but  such  proof 
was  rejected,  on  the  ground  that  the  contingencies  on  which  the  said 
annuity  depended,  were  such  that  the  value  of  the  said  annuity  could 
not  be  ascertained. 

At  the  date  and  issujng  of  the  said  jiaJt^  the  sum  of  42Z.  8«.  4(2.  was 
dae  and  owing  to  the  said  Rowland  Evans,  Thomas  Foster,  and  Charles 
Crompton,  as  such  trustees  as  aforesaid,  for  arrears  of  the  said  annuity ; 
and  on  the  said  25th  of  March,  1843,  there  was  due  and  owing  to  the 
said  Rowland  Evans,  Thomas  Foster,  and  Charles  Crompton,  for  and  in 
respect  of  the  said  annuity,  the  sum  of  105^,  including  the  amount  of 
such  arrears,  and  a  proportional  part  of  the  current  half-year,  up  to 
the  time  of  tendering  the  said  proof. 

The  said  Rowland  Evans,  Thomas  Foster,  and  Charles  *Gromp-  r^^^^ 
ton,  were,  on  the  said  23d  of  March,  1843,  allowed  to  prove,  and  ^ 
were  admitted  as  creditors,  against  the  separate  estate  of  the  said  John 
Foster,  for  such  sum  of  1052. 

Under  the  joint-estate,  dividends,  amounting  in  the  whole  to  69.  1<2. 
in  the  pound  have  been  paid  to  the  joint-creditors.  The  creditors  upon 
the  separate  estate  of  the  said  John  Foster,  including  the  said  Rowland 
Erans,  Thomas  Foster,  and  Charles  Crompton,  in  respect  of  their  said 
claim  for  1052.,  were  paid  in  full ;  and  a  surplus  from  his  separate  estate 
was  carried  over  to  the  credit  of  the  joint-estate. 

On  the  6th  of  March,  1843,  the  said  John  Foster  obtained  his 
certificate. 

In  and  during  the  year  1848,  and  after  such  distribution  as  aforesaid, 
a  further  sum  of  12112.  4«.  6d.  was  received  by  Herbert  Harris  Cannan, 
^  the  official  assignee  under  the  said  fioi^  as  part  of  the  separate  estate 
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i)f  the  said  John  Foster,  to  which  he  became  entitled  in  right  of  \m 
wife. 

The  whole  of  the  said  annuity  of  1507.  per  annum  hath  continued  to 
be,  and  still  is,  payable  under  and  by  rirtne  of  the  said  indenture.  The 
instalments  of  the  said  annuity  which  accrued  after  the  date  of  the 
hereinbefore-mentioned  proof,  down  to  the  21st  of  September,  1848, 
amount  to  8282.  16«.  8(2. 

The  said  John  Foster  has,  since  his  bankruptcy,  paid  to  the  said 
William  Aggas  four  several  sums  of  SOL  each  on  account  of  such  last- 
mentioned  instalments,  leaving  a  balance  of  7032. 16«.  8(2.  due  in  respect 
of  the  said  annuity. 

On  the  5th  of  February  last,  the  said  Rowland  Evans,  Thomas  Foster, 
and  Charles  Grompton  presented  their  petition  to  Vice-chancellor 
Knioht  Bruce,  alleging,  that,  under  the  circumstances  hereinbefore 
*J971  ^^^^^^  ^^^  appearing,  the  contingencies  upon  which  the  said 
^  *annuity  or  debt  was  payable,  had  happened,  as  to  the  successive 
payments  thereof  which  had  accrued  due  and  become  payable  since  the 
said  bankruptcy ;  and  praying  that  they  might  be  admitted  as  creditors 
for  the  said  sum  of  7032.  I69.  8<2.,  and  might  receive  dividends  thereon 
(not  disturbing  former  dividends) :  and,  by  the  order  of  His  Honour, 
made,  upon  the  hearing  of  the  said  petition,  on  the  14th  of  Febraary 
last,  it  was  ordered  that  a  case  should  be  stated  for  the  opinion  of  the 
justices  of  Her  Majesty's  Court  of  Common  Pleas,  upon  the  following 
question, — 

Whether  the  said  Rowland  Evans,  Thomas  Foster,  and  Charles 
Crompton,  are  entitled  to  prove  against  the  separate  estate  of  John 
Foster,  the  bankrupt,  in  respect  to  the  said  annuity,  for  the  instalments 
thereof  accrued  since  the  25th  of  March,  1848,  the  date  of  the  first- 
mentioned  proof,  or  any  or  either  of  them,  and  receive  dividends  with 
the  other  creditors,  not  disturbing  any  former  dividends. 

Channelly  Serjt.  (with  whom  was  Hardy)y  in  support  of  the  claim  of 
the  trustees  to  prove  under  the  fiat. — The  annuity  in  question  was, 
before  and  at  the  date  of  the  fiat  against  Foster,  «<  a  debt  payable  upon 
a  contingency,*'  within  the  first  branch  of  the  6  G.  4,  c.  16,  s.  56,(a) 
*i9«l  ^^^'^'^  ^®  ^^  substance  re-enacted  in  the  12  *&  13  Vict.  c.  106,  s. 
^  177.(6)     The  authorities  are  distinct.     Thus,  in  Ex  parte  Tindall, 

(a)  That  section  enactod,  that)  "if  any  bankrupt  shall,  before  the  issuing  of  the  comwiWon 
\Jiat,  or  the  filing  of  a  petition  for  adjudication  of  bankruptcy],  hare  contracted  any  debt  payable 
ttpon  a  contingency  which  shall  not  hare  happened  before  the  issuing  of  such  eommimion  [/a/, 
or  the  filing  of  such  petition],  the  person  with  whom  such  debt  has  been  contracted  may,  if  he 
think  fit,  apply  to  the  court  to  set  a  value  upon  such  debt,  and  the  commi—ionerB  are  [court  if] 
hereby  required  to  ascertain  the  value  thereof,  and  to  admit  such  person  to  prove  the  amount  so 
ascertained,  and  to  receive  dividends  thereon ;  or,  if  such  value  shall  not  be  ascertained  before 
the  contingency  8hall  have  happened,  then  such  person  may,  after  such  contingency  shall  havf 
happened,  prove  in  respect  of  such  debt,  and  receive  dividends  with  the  other  creditors,  not  diis* 
turbing  any  former  dividends ;  provided  such  person  had  not,  when  such  debt  was  contracted, 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed." 

(6)  This  section  is  substantially  the  same  as  the  former,  the  only  difference  being  the  sab- 
•titution  of  the  words  within  bracketi  for  those  in  Halict, 
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m  re  Gibbins,  Mont.  &  M'A,  415,  S.,  by  his  marriage-scttleinent,  cove- 
nanted with  the  petitioners,  as  trustees,  to  pay  an  annual  sum  of  80Z. 
for  himself  for  life,  then  to  his  wife  for  life,  and,  after  her  death,  tc 
any  issue  of  the  marriage ;  and  that  his  heirs,  executors,  or  adminis 
trators,  should,  within  twelve  calendar  months  after  his  death,  pay  to 
the  petitioners  the  sum  of  40002.,  on  various  trusts.  S.  became  bank- 
rupt :  and  it  was  held  that  the  petitioners  were  entitled  to  prove  the 
raloe  of  the  40002.  as  a  contingent  debt  against  his  separate  estate. 
So,  in  Willis,  in  re,  4  Exch.  530,t  it  was  held,  that,  under  the  6  G.  4, 
c.  16,  s.  56,  a  claim  on  a  guarantee  for  a  sum  certain,  when  due,  is 
provable  as  a  debt,  and,  before  it  is  due,  is  provable  as  a  debt  due  on  a 
contingency.  Where  the  contingency  happens  after  the  date  of  the 
fiat,  but  before  the  whole  estate  has  been  distributed,  the  amount  is 
provable  under  the  second  branch  of  the  clause,  although  its  value  could 
not  be  ascertained  at  the  date  of  the  fiat.  In  Ex  parte  Grundy,  in  re 
Russell,  Mont,  k  M'A.  298,  A.,  in  February,  1772,  covenanted  by  his 
marriage-settlement  for  the  payment  of  20002.,  in  case  his  intended 
wife,  or  any  issue  of  the  marriage,  should  survive  him  :  in  1803,  a  com- 
mission of  bankruptcy  issued  against  A.,  under  which  he  obtained  his 
certificate :  in  February,  1825,  A.  died,  leaving  issue  of  the  marriage : 
in  May,  1828,  there  ♦being  funds  remaining  for  distribution  r^^oQ 
amongst  the  creditors  of  A.,  a  renewed  commission  was  issued,  ^ 
and  a  final  dividend  advertised:  it  was  held,  that  the  6  G.  4,  c.  16,  s. 
56,  was  retrospective  in  its  operation,  and  that,  although  the  event 
upon  which  the  debt  was  contingent,  had  happened  after  the  commis- 
sion issued,  and  before  that  statute  came  into  operation,  the  sum  of 
20002.  was  a  debt  provable  under  the  commission.  In  Ex  parte  Lewis, 
in  re  Charman,  Mont.  &  M'A.  426,  where  A.  advanced  20002.  to  B.,  to 
be  repaid  on  a  day  certain,  and  secured  by  the  bond  of  C,  conditioned 
that,  if  B.  made  default  in  payment  on  the  day  named,  C.  should  pay 
within  one  week :  C.  became  bankrupt,  and  B.  afterwards  made  default : 
and  it  was  held  that  the  debt  was  provable  under  the  commission  against 
C.  So,  in  Ex  parte  Myers,  in  re  Sudell,  Mont.  &  Bligh,  229,  a  debt  on 
a  guarantee  which  did  not  become  absolute  before  the  bankruptcy,  was 
held  to  be  provable  as  a  contingent  debt.  Here,  as  the  events  had 
continued,  during  the  existence  of  which  the  annuity  was  to  be  payable, 
the  contingency  had  happened  as  to  each  and  every  of  the  sums  which 
became  due  since  the  bankruptcy ;  and  the  trustees  are  consequently 
entitled  to  prove  against  the  separate  estate  of  the  bankrupt,  for  all 
the  payments  which  had  accrued  since  the  25th  of  March,  1843. 

WUlen  (with  whom  was  Maxwell)^  contrst. — Foster's  liability  to  pay 
the  annuity  in  question  does  not  constitute  a  debt  provable  within  the 
6  G.  4,  c.  16,  s.  56,  by  reason  of  the  uncertainty  of  the  amount  to  be 
paid  in  futuro^  and  the  impracticability  of  calculating  its  value.  In 
Thompson  v.  Thompson,  2  N.  C.  168,  2  Scott,  266  (E.  C.  L.  R.  vol. 
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80)y  it  was  distinctly  held,  that  the  instalments  of  an  annuity  for  the 
^  .oA-1  payment  *of  which  a  bankrupt  is  surety  only,  and  which  he  coTe* 
^  nants  to  pay  in  case  of  the  default  of  the  grantor,  are  not,  where 
they  become  due  after  his  bankruptcy,  provable  under  a  jCa^  against  the 
surety.  In  Bennett  v.  Burton,  12  Ad.  k  E.  657  (E.  G.  L.  B.  vol.  40), 
4  P.  &  D.  313,  by  deed  of  mortgage  for  a  debt  of  10002.,  the  mortgagor 
covenanted,  as  a  farther  security,  to  insure  his  life  for  the  mortgagee's 
benefit,  deliver  the  policy  to  him,  and  keep  the  premiums  paid  till  the 
debt  was  discharged ;  and  that,  if  in  the  mean  time  the  premiums  should 
be  in  arrear,  the  mortgagor  might  pay  them,  and  recover  the  amount 
from  the  mortgagee.  The  mortgagor  afterwards  took  the  benefit  of  the 
insolvent  debtors'  act,  7  G.  4,  c.  57,  and  included  the  lOOOZ.  debt  in 
his  schedule,  stating  also  that  the  creditor  held  a  policy  of  insurance 
on  his  life,  with  the  joint  security  of  A.  B.  for  payment  of  the  pre- 
miums. And  it  was  held  that  the  mortgagor  was  not  protected,  by  his 
discharge  and  s.  51,  from  an  action  of  covenant  at  the  suit  of  the 
mortgagee,  for  premiums  becoming  due  after  such  dbcharge,  and  paid 
by  the  mortgagee  on  the  mortgagor's  default.  And  in  Toppin  v.  Field, 
4  Q.  B.  386,  3  G.  &  D.  340,  the  defendant,  being  indebted  to  the 
pl.iintiff,  assigned  to  him  a  policy  of  assurance  on  the  defendant's  life, 
and  covenanted  to  pay  the  annual  premiums,  and,  if  he  did  not,  and 
the  plaintiff  paid  them,  to  repay  the  plaintiff.  The  defendant  after- 
wards became  bankrupt,  and  obtained  his  certificate.  A  premium 
accruing  due  after  the  bankruptcy,  and  being  unpaid  by  the  defendant, 
and  the  plaintiff  having  paid  it,  and  not  been  repaid, — it  was  held,  that 
the  defendant  was  not  discharged  from  liability  for  these  breaches  of 
covenant,  by  ss.  56  and  121  of  the  6  G.  4,  c.  16.  In  the  present  case, 
*4.mi  ^^^  annuity  not  falling  within  any  express  provision  of  the  '''bank- 
^  rupt  act,  the  arrears  accruing  due  since  the^ot  are  not  provable 
as  an  absolute  debt. 

Channell,  Serjt.,  was  heard  in  reply. 

The  following  certificate  was  afterwards  sent  to  the  Yice-Chan- 
cellor : — 

<<  This  case  has  been  argued  before  us  by  counsel.  We  have  con- 
sidered it,  and  are  of  opinion  that  Bowland  Evans,  Thomas  Foster,  and 
Charles  Crompton,  are  not  entitled  to  prove  against  the  separate  estate 
for  the  instalments  mentioned  in  this  question. 

"  W.  H.  Mauls. 
<^C.  Cresswell. 

"  E.  V.  WiLUAMS. 

«  T.  N.  Talpoued." 
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One  who  stipalates  for  »  8har«  of  the  clear  profitt  of  a  parUcular  adveotore,  is,  qudad  third 
penonsy  a  partner. 

A.  and  B.,  by  a  raemorandum  in  writings  agreed,  "  for  lerrieei  performed/'  to  allow  C.  a  foarth 
ahnn  of  the  clear  profite  arising  fVom  a  oontraet  for  the  eonstraction  of  a  line  of  railway ;  and 
there  was  eTidence  to  show  that  C.  had  acted  upon  the  agreement  (though  not  formally  a 
party  to  it),  and  that  he  had  to  some  extent  interfered  in  the  work : — Held,  snfficient  to  show 
that  C.  waa  a  partner  in  the  transaction,  fuoocf  third  persons. 

Debt,  for  work  and  labour  and  materials,  and  for  money  found  due 
upon  an  account  stated. 

Plea,  nunquam  indebitatus. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  Norfolk  spring 
assizes,  1847.     The  facts  were  as  follows : — 

The  plaintiff  was  a  mason  and  bricklayer  at  Swaffham,  in  the  county 
of  Norfolk.    The  defendant  had  formerly  been  a  contractor  for  railways 
and  other  ^public  works,  bat,  at  the  date  of  the  transactions  p^.  09 
out  of  which  this  action  arises,  had  retired  from  active  business,  ^ 
and  resided  at  Heme  Bay,  in  the  county  of  Kent. 

In  the  month  of  July,  1846,  two  persons,  named  William  Fly  and 
Daniel  Frost,  who  had  formerly  been  in  the  employ  of  the  defendant, 
entered  into  a  contract  with  the  chairman  of  a  company  then  called 
«The  Lynn  and  Dereham  Railway  Company,"  but  since  amalgamated 
with  other  lines  of  railway,  now  known  by  the  name  of  "  The  East 
Anglian  Railway  Company,"  to  construct  the  portion  of  the  railway 
between  Narborough  and  Swaffham,  for  the  sum  of  41,029Z. ;  and  a 
short  agreement  between  the  parties  was  signed,  as  the  foundation  of  a 
more  formal  contract.  The  directors  requiring  two  sureties  for  the  due 
performance  of  the  contract.  Fly  and  Frost  applied  to  the  defendant  to 
become  one  of  such  sureties ;  to  which  he  consented,  and  thereupon  the 
following  agreement  was*  executed : 

<t  Memorandum  of  an  agreement  made  this  5th  day  of  August,  1846, 
between  Messrs.  Frost,  Fly,  and  Matheson :  the  aforesaid  Frost,  I^ly, 
and  Matheson  hereby  agree,  far  services  performed,  to  give  unto  Mr. 
George  Burge,  of  Heme  Bay,  one-fourth  part  of  theelear  profits  arising 
from  a  contract  made  with  The  Lynn  and  Dereham  Railway  Company, 
for  five  and  a  half  miles  of  railroad  between  Narborough  and  Swaffham, 
and  they  further  appoint  him  to  be  their  arbitrator  in  any  dispute  that 
may  arise  between  themselves. 

(Signed)    "William  Fly. 
**  Danibl  Frost. 
♦•Donald  0.  Matheson." 

On  the  8th  of  August,  a  second  agreement  was  entered  into  by  Fly 
and  Frost,  of  which  the  fallowing  is  a  copy  J— 


*M  Memorandum,  8th  August,  1846«    We,  the  nndersigneo, 
Weby  agree  to  pay  Mr.  Oeorge  Borge,  of  Heme  Bay,  any 
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moneys  he  may  advance  for  us,  and  interest  at  the  rate  of  10/.  per  cent, 
until  repaid;  and  further,  give  an  order  jointly  upon  the  Lynn  and 
Dereham  Railway  Company  to  receive  any  moneys  that  may  become 
due  under  the  contract  with  them,  for  the  performance  of  five  and  a 
half  miles  of  railroad  upon  the  Lynn  and  Dereham  line,  or  any  other 
moneys  that  may  be  due  to  us,  the  said  William  Fly,  Daniel  Frost,  and 
Donald  0.  Matheson.  (Signed)        <«  William  Flt, 

«  Daniel  Frost." 
Witness,  <<  D.  0.  Matheson." 

In  pursuance  of  the  last-mentioned  agreement.  Fly  and  Frost  signed 
an  order,  in  favour  of  the  defendant,  upon  the  company,  as  follows  :-^ 

(<  London,  8th  August,  1846. 
<<  The  Lynn  and  Dereham  Railway  Company 

«  Gentlemen, — Have  the  goodness  to  pay  unto  Mr.  George  Burge, 
of  Heme  Bay,  any  amount  due  to  us  for  work  performed  under  our 
contract  with  you  for  the  execution  of  a  part  of  the  railroad  between 
Narborough  and  Swaff  ham ;  and  his  receipt  will  be  our  discharge  for 
the  same.  (Signed)  «« W.  Fly. 

«D.  Frost." 

On  the  15th  of  August,  a  contract  under  seal  was  entered  into  by 
Fly  and  Frost,  as  contractors,  with  the  company,  for  the  formation  of 
the  portion  of  the  line  above  referred  to :  by  this  deed  it  was  provided, 
amongst  other  things,  that  Fly  and  Frost  should  not  make  any  sub- 
contract without  the  leave  of  the  directors,  except  as  to  labour, — and 
^o4-|  that  only  with  the  consent  in  writing  *of  the  company's  engineer. 
^  Bonds  for  the  due  performance  of  the  contract  by  Fly  and  Frost 
were  at  the  same  time  executed  by  the  contractors,  and  also  by  the 
defendant  and  Matheson  respectively  as  their  sureties. 

During  the  progress  of  the  work,  several  letters  were  addressed  by 
the  defendant  to  Matheson.  These  letters  showed  that  the  defendant 
took  considerable  interest  in  the  work.  In  one  of  them, — ^which  bore 
date  the  6th  of  December,  1846, — he  says : — "  I  am  glad  you  have  got 
over  your  diflSculties.  If  you  had  been  a  little  positive  with  Mr.  Hall 
(the  company's  engineer),  I  consider  you  could  have  got  a  certificate. 
Look  out  in  time  always.  Write  me  to  Bull  and  Mouth.  Mr.  Fisher 
has  received  the  bill  of  particulars  from  Mr.  Cox ;  and  it  is  necessary, 
the  first  opportunity,  that  we  see  him  together.  If  you  have  anything 
particular  to  come  up  for,  besides  this,  you  can  meet  me  after  Wednes- 
day at  Bull  and  Mouth :  but  leave  as  seldom  as  possible ;  you  have  all 
had  running  about  enough."  In  another  of  these  letters,  the  defendant 
desired  Matheson  « to  keep  down  all  expenses :"  and,  in  another,  he 
sends  notice  to  a  person  named  Reynolds,  to  detain  all  stone  which  had 
been  ordered  by  Fly  and  Frost.     And,  in  a  letter  addressed  by  him  to 
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Messrs.  Hall  &  Co.,  the  engineers,  the  defendant  desires  them  not  to 
let  any  materials  leave  the  line. 

The  plaintiff  then  put  in  the  examination  of  the  defendant  under  a 
fiat  in  bankruptcy,  issued  on  the  10th  of  November,  1847,  against  Fly, 
Frost,  and  Matheson.  The  material  parts  of  this  examination  were  as 
follows : — "  I  know  the  bankrupts,  Fly,  Frost,  and  Matheson.  Mathe- 
son is  my  brother-in-law.  Frost  has  worked  for  me  nearly  twenty  years, 
at  different  plaoes ;  and  Fly,  also,  I  have  employed  from  time  to  time 
to  do  work  for  me  as  a  contractor.  I  have  paid  them  as  sub-contractors ; 
and  I  have  lent  them  money  to  carry  on  ♦contracts.  They  had  r:,^ jq- 
good  credit,  and  good  character :  but  I  should  think  not  much  *- 
capital.  I  knew  of  their  tendering  for  a  contract  with  the  Lynn  and 
Dereham  Railway  Company.  I  first  heard  of  it  after  they  had  agreed 
for  it, — about  August,  1846.  In  the  first  instance,  they  tendered  for 
the  contract,  and  were  not  successful.  But,  the  directors  having  for 
some  reason  refused  to  take  the  party  they  had  previously  agreed  with, 
they  applied  again  to  Fly  and  Frost  to  take  the  contract ;  and  they  then 
applied  to  me  for  assistance.  I  believe  this  is  the  way  they  got  the 
contract.  They  advised  with  me  originally  as  to  the  quantities,  and 
the  prices  to  be  charged  for  the  work.  I  mean  to  state  that  I  knew  of 
their  tendering  for  the  contract  originally.  The  original  contract  price 
was,  I  think,  45,000Z.,  or  thereabouts.  I  was  proposed  as,  and  am,  one 
of  the  sureties.  I  agreed  to  advance  money  to  carry  on  the  work.  No 
sum  was  named.  The  agreement  under  which  the  adoances  were  to  be 
made  was  in  writing.  I  produce  the  agreement^  dated  the  5th  of  August, 
1846.  [The  agreement  was  set  out.]  There  was  another  agreement, 
of  the  8th  of  August,  1846,  which  I  also  produce.  [This  agreement 
also  was  set  out.]     That  is  the  agreement  I  acted  upon." 

This  examination  was  put  in  for  the  purpose  of  proving  the  agree- 
ment of  the  5th  of  August,  1846, — as  a  statement,  under  the  hand  of 
the  defendadt,  that  there  was  such  an  agreement,  and  that  he  had  acted 
under  it,  and  therefore  within  the  principle  laid  down  in  Slatterie  v. 
Pooley,  6  M.  &  W.  664.t 

The  lord  chief  baron,  after  consulting  Coltman,  J.,  refused  to  receive 
the  examination  as  evidence  of  the  agreement. 

The  original  was  then  called  for,  and  produced,  but  was  objected  to 
on  the  part  of  the  defendant,  as  being  ♦unstamped,  and  also  on  ^^,,40^ 
the  ground  that  the  defendant  was  no  party  to  it.  ^ 

To  the  first  objection,  it  was  answered  that  there  was  no  evidence 
that  the  profits,  a  division  of  which  the  agreement  stipulated  for, 
amounted  to  20Z.,  and  therefore  no  stamp  was  requisite.  And,  in  an- 
swer to  the  second  objection,  the  plaintiff's  counsel  put  in  a  further 
agreement,  also  dated  the  5th  of  August,  1846,  and  purporting  to  bo 
made  between  Fly,  Frost,  and  Matheson  (but  executed^y  Fly  and 
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Frost  only),  and  witnessed  by  the  defendant^  in  tehose  handwriting  it 
fvas,  as  follows : — 

(( Memorandum  of  agreement,  made  this  6th  of  August,  1846,  between 
William  Fly,  Daniel  Frost,  and  Donald  O.  Matheson :  the  said  William 
Fly  and  Daniel  Frost  hereby  agree  to  give  unto  the  said  Donald  0. 
Matheson  one-fourth  part  of  the  net  profits  arising  from  a  contract 
made  with  The  Lynn  and  Dereham  Railway  Company ;  and  they  farther 
appoint  him  to  pay  and  receive  all  moneys  that  may  be  necessary  to 
pay  or  receive  during  the  performance  of  the  work :  and,  should  any 
dispute  arise  between  the  aforesaid  parties,  the  same  is  to  be  decided 
by  Mr.  G.  Surge,  of  Heme  Bay. 

"Witness  (Signed)    "William  Fly, 

"Gborgb  Surge."  "Daniel  Frost." 

The  learned  judge  thereupon  ruled  that  the  two  agreements  were 
admissible  in  evidence :  and,  in  leaving  the  caae  to  the  jury,  he  told 
them,  that,  if  they  believed  those  documents  to  be  the  documents  which 
they  purported  by  the  examination  to  be,  they  ought  to  find  that  the 
defendant  was  interested  in  the  profits,  and  consequently  a  partner. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiff,  damages 
8612., — leave  being  reserved  to  the  defendant  to  move  to  enter  t 
nonsuit. 

«J.^7l  *0'Malley^  in  Easter  term,  1848,  accordingly  obtained  a  rale 
^  nisi  to  enter  a  nonsuit,  and  also  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  evidence.  He  submitted  that  there  was 
no  evidence  that  the  defendant  had  ever  assented  to  the  agreement  of 
the  5th  of  August,  :1846 ;  and  that,  even  if  there  was,  the  agreement 
did  not  constitute  him  a  partner  with  Fly  and  Frost,  nor  did  he,  not 
being  a  party  thereto,  acquire  any  legal  right  under  it ;  and  that  the 
agreement  was  without  consideration. 

ByleBy  Serjt.,  and  Bramwell,  showed  cause  against  that  rule,  in 
Trinity  term,  1848. — They  submitted  that  the  stipulation  to  receive  a 
share  of  profit^  constituted  Surge  a  partner  with  Fly  and  Frost, — 
citing  Vinnias,(a)  Gilpin  v.  Enderby,  5  B.  &  Aid.  964  (E.  C.  L.  R.  vol. 
7),  Send  v.  Pittard,  3  M.  &  W.  857,t  Smith's  Mercantile  Law,  8d  edit, 
p.  21,  4th  edit.  p.  19,  and  Story  on  Partnership,  ch.  IV.  §§  54^  60,  75. 

Channellj  Serjt.,  and  O'Malletfj  in  support  of  the  rule,  inisisted  that 
the  agreement  of  the  5th  of  August,  1846,  was  a  mere  inchoate  agree- 
ment for  a  participation  in  profits,  which  was  never  carried  into  effect, 
and  therefore  did  not  constitute  a  partnership ;  and  they  referred  to 
Pott  V.  Eyton,  8  M.  Grr.  &  S.  32  (E.  0.  L.  R.  vol.  54),  and  the  authori- 
ties there  cited. 

CoLTMAN,  J. — It  appears  to  the  court  (i)  that  there  was  in  this  case 
a  question  of  fact  which  ought  to  have  been  submitted  to  the  jury,  vis. 

(a)  Vino.  Comm.  in  Inst  Book  IIL  tit  xxvi.  De  Soetetaie. 
(6)  CoLTMAir,  J.,  Mauls,  J.,  CRseswiLLy  J.,  and  Williams,  J. 
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whether  the  defendant  had  assented  to  the  agreement  of  the  5th  of 
August,  '*'1846.     We  think  that  the  omission  to  present  that  to  r-f^AOQ 
the  jary,  and  dealing  with  the  whole  as  a  question  of  law,  was  ^ 
a  miscarriage,  and,  consequently,  that  the  rule  should  be  made  absolute 
for  a  uew  trial.  Rule  absolute  accordingly. 

Upon  the  second  trial,  before  Parkb,  B.,  at  the  summer  assizes  for 
Norfolk,  in  1848,  the  same  evidence  was  again  given ;  and  it  was  fur- 
ther proved,  that  the  work  in  respect  of  which  the  plaintiff  sought  to 
recover,  was  work  done  by  him  under  a  sub-contract,  for  which  there 
was  no  leave  of  the  directors,  or  consent  of  the  engineer,  as  required 
by  the  original  contract  of  the  15th  of  August,  1846. 

On  the  part  of  the  defendant,  the  objections  which  were  taken  on 
the  former  trial,  were  again  urged ;  and  it  was  further  insisted,  that 
there  was  no  evidence  that  Surge  had  acted  upon  the  agreement  of  the 
5th  of  August,  1846 ;  that  the  subsequent  agreement  of  the  8th  of 
August  was  inconsistent  with,  and  evidently  intended  to  be  substituted 
for,  the  former ;  that  the  interference  of  the  defendant,  as  evidenced 
by  his  letters,  arose  from  an  anxiety,  which  as  a  surety  he  would  natu- 
rally entertain,  that  the  contractors  should  so  proceed  with  the  work 
as  to  save  him  from  personal  responsibility ;  and  that,  assuming  that 
the  defendant  was  bound  by  the  agreement  of  the  5th  of  August,  1846, 
or  that  there  was  evidence  that  he  had  acted  upon  and  taken  an  inter- 
est under  it,  it  did  not  bind  him  quoad  contracts,  like  the  present, 
entered  into  by  Fly  and  Frost,  without  the  scope  and  authority  of  the 
deed  of  the  15th  of  August,  1846. 

For  the  plaintiff  it  was  insisted  that  the  agreement  of  the  5th  of 
August,  1846,  if  not  per  9e  a  contract  binding  the  defendant,  it  must 
be  assumed,  from  the  circumstance  of  his  having  it  in  his  possession, 
and  from  *his  subsequent  conduct,  that  he  meant  to  act,  and  rn^AQc^ 
did  act,  upon  it.  ^ 

The  learned  baron,  in  presenting  the  case  to  the  jury,  told  them  that 
the  first  question  for  them  to  consider,  was,  whether  there  was  a  part- 
nership between  the  defendant  and  Fly  and  Frost, — whether  he  entered 
into  a  contract  with  them  to  share  in  the  profit  and  loss  of  the  particular 
adventure ;  that,  if  the  defendant  did  actually  agree,  by  a  binding  con- 
tract, to  take  a  share  of  the  profits  of  the  adventure,  in  point  of  law 
he  was  a  partner,  and  authorized  everything  that  was  necessary  for 
the  purpose  of  carrying  the  contract  into  effect,  and  constituted  Fly 
and  Frost  his  agents  for  the  purpose  of  entering  into  any  sub-contracts 
which  might  be  necessary  for  that  purpose.  His  lordship  then  pro- 
ceeded to  comment  upon  the  examination  of  the  defendant  under  the 
Jiatj  as  to  which  he  said  that  « he  could  not  help  observing  that  the 
examination  was  conducted  in  a  somewhat  artful  manner ;  for,  that  the 
exammer  had  never  ventured  to  put  to  the  defendant,  as  he  ought  in 
fairness  to  have  done,  the  precise  question,  whether  he  had  agreed 
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beforehand,  and  upon  what  consideration,  and  upon  what  terms,  with 
Fly  and  Frcst,  to  become  a  partner  in  the  adventure,  but  had  contented 
himself  with  resting  the  plaintiff's  case  upon  inferences  arising  from 
answers  which  the  defendant  had  given  to  other  questions,  and  from 
the  production  of  the  documents  bj  him."  And,  when  he  came  to  that 
part  of  the  examination  in  which  the  defendant  said — '^I  agreed  to 
advance  money  to  carry  on  the  work :  no  sum  was  named :  the  agree- 
ment under  which  the  advances  were  to  be  made,  was  in  writing," — the 
learned  judge  said, — «<  Then  the  examiner  just  interposes  this  agreement 
of  the  5th  of  August,  which  is  said  to  constitute  a  partnership,  not 
being  at  all  the  agreement  for  the  advance  of  the  money :  and  then 

*4.i01  *^^^^^  ^  P^^  ^^  ^^^  '^^^  ^J  ^^^  officer  the  agreement  that  is  pro- 
•^  duced  by  the  defendant.  It  is  dated  the  5th  of  August.  Then 
the  officer  gives  you  an  account  of  the  contents  of  the  instrument  in 
the  examination.  It  is,  ^  Memorandum  of  agreement  made  the  5th  of 
August,  1846,  between  Messrs.  Fly  and  Frost  and  Matheson,'  those 
three  persons  being  apparently  then  the  partners  in  the  contract.  Yoa 
will  observe  there  is  another  agreement  of  the  same  date  entered  into 
between  Fly  and  Frost  and  Matheson,  to  give  Matheson  another  fourth 
share  of  the  profits ;  and  on  the  same  day  there  is  an  agreement  made, 
not  purporting  to  be  between  Fly  and  Frost  and  the  defendant,  but 
in  the  defendant's  possessiony — produced  by  him, — an  agreement  by  Fly 
and  Frost  to  give  him  a  fourth  of  the  profits,  for  services  performed. 
Now,  the  learned  counsel  objected  to  this  agreement,  and  said  it  could 
not  be  a  binding  agreement,  because  the  instrument  did  not  purport, 
upon  the  face  of  it,  to  be  an  agreement  between  Fly  and  Frost  and 
the  defendant,  I  think  there  is  nothing  in  that  objection,  inasmuch  as 
it  is  quite  clear  that  the  object  of  the  agreement  was,  to  give  the 
defendant  a  share  of  the  profits,  and  inasmuch  as  the  instrument  may 
be  presumed  to  have  been  intended  for  the  defendant,  who  upon  his 
examination  produced  it ;  and  therefore,  if  he  received  an  instrument 
in  these  terms,  although  it  did  not  mention  his  name  as  a  contracting 
party,  yet,  if  they  agreed  to  give  him  a  share  of  profits,  and  handed 
over  the  document  to  him,  it  is  ample  evidence  that  he  was  a  party  to 
it.  The  objection  that  it  is  not  an  agreement  with  the  defendant  nomi- 
natim,  is,  I  think,  invalid.  This  agreement  purports  to  give  the  defendant 
a  fourth  part  of  the  clear  profits,  not  the  gross  profits  of  the  contract. 
A  person  who  shares  gro89  profits  is  not  a  partner;  but  a  person 
who  shares  net  profits  is  primd  facie  to  be  considered  as  a  partner." 
*jj.n  *^^®  lordship  then  read  the  agreement;  and,  after  adverting  to 
^  the  agreement  of  the  same  date,  to  give  another  fourth  of  the 
profits  to  Matheson,  he  proceeded, — ^^  If  you  take  the  literal  words 
that  are  used  by  the  defendant  in  his  examination,  this  contract  is  not 
a  binding  contract ;  because,  in  the  first  place,  it  is  only  an  offer  of  a 
•remuneration  for  services  already  performed^  which  could  not  be  enforced 
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by  action.  In  the  next  place,  it  does  not  appear  from  the  examination, 
that  this  agreement  was  acceded  to,  or  acted  upon,  by  the  defendant  y 
for,  he  goes  on  to  say, — ^  There  was  another  agreement,  of  the  8th  of 
August,  1846,  which  I  also  produce.'  [His  lordship  read  that  agree- 
ment.] (That,'  he  says,  Ms  the  agreement  I  acted  upon.'  Then,  they 
do  not  ask  him  whether  he  acted  upon  the  first  agreement,  by  which  he 
was  to  share  in  the  profits,  and  what  the  consideration  for  that  agree- 
ment was.  And,  this  matter  having  been  before  the  Court  of  Common 
Pleas,  it  appears  one  of  the  questions  which  they  thought  ought  to  be 
left  to  the  jury,  was,  whether  the  agreement  was  assented  to,  and  whe- 
ther it  had  been  acted  upon  by  the  defendant :  because,  if  he  never 
assented  to  it,  he  could  not  be  made  a  partner.  According  to  the 
literal  terms  of  the  examination,  all  that  the  defendant  does,  is,  to 
produce  the  instrument  from  his  possession ;  and  he  says  no  more  about 
it.  The  plaintiff's  counsel  argue,  that,  inasmuch  as  the  defendant 
chose  to  take  possession  of  the  agreemelft,  it  must  be  assumed  that  he 
meant  to  act  upon  it.  I  can  only  repeat,  that  it  would  have  been  much 
more  fair  and  honest  to  have  asked  the  defendant  whether  he  had 
assented  to  it.  One  question  which  appears  to  have  been  dwelt  upon 
in  the  Court  of  Common  Pleas,  was,  whether  the  agreement  of  the  8th 
of  August,  under  which  the  defendant  was  to  advance  money  at  lOL 
per  cent.,  was  not  substituted  for  the  former  agreement.  *And  r^,M^ 
it  certainly  does  seem  rather  a  strong  thing  to  say  that  the  ^ 
defendant  was  to  have  10  per  cent,  upon  his  advances,  and  aho  a  fourth 
share  of  the  net  profits.  If  this  really  was  the  case, — that  the  agree- 
ment of  the  8th  was  substituted  for  that  of  the  5th  of  August,  then 
the  defendant  was  not  a  partner."  <<  Particular  reliance  is  placed  by 
the  plaintiff's  counsel  upon  the  examination.  They  say,  that,  although 
perhaps,  if  literally  construed,  it  would  not  afford  evidence  of  an  admis- 
sion by  the  defendant  that  he  was  a  partner,  yet,  coupling  it  with  the 
contemporaneous  agreement  of  the  5th  of  August,  there  is  evidence  of 
an  agreement  between  these  four  persons, — Fly,  Frost,  Matheson,  and 
the  defendant, — that  they  were  to  share  in  the  profit  and  loss  of  the 
adventure :  and,  further,  that  the  agreement  of  the  8th  of  August  was 
not  in  substitution  of  the  former  agreement,  but  was  additional, — that 
the  defendant  was  to  have,  besides  one-fourth  of  the  profits,  10  per  cent, 
opon  the  money  he  advanced.  If  it  was  so,  it  was  a  very  good  bargain. 
The  defendant's  counsel,  on  the  other  hand,  say  that  il  is  not  the  fair 
inference  to  be  drawn  from  the  defendant's  examination.  It  is  for  you 
to  judge  how  that  is.  And,  in  order  to  arrive  at  a  proper  conclusion, 
you  must  take  into  your  consideration  the  other  evidence  which  has  been 
given  on  the  part  of  the  plaintiff."  The  learned  judge  then  proceeded 
to  comment  upon  the  defendant's  letters,  saying, — <<  You  will  have  to 
judge  of  the  effect  of  these  letters.  They  certainly  are  quite  consist- 
ent  with  tho  supposition  that  the  defendant  was  a  partner,  because 
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they  show  that  he  takes  an  intere^  about  the  partnership  concern : 
he  writes  to  Matheson,  objecting  to  his  being  absent,  urging  the  neces- 
sity of  economy,  the  making  of  all  their  contracts  as  cheaply  a» 
possible ;  in  short,  taking  an  interest  in  everything  they  do,  as  one 
who  expected  to  profit  by  it.  You  will  have  to  say  whether  these 
^AMo-\  ^letters,  taken  in  conjunction  with  the  defendant's  examination, 

-*  satisfy  you  that  he  was  a  partner.  The  defendant  says  that 
these  letters  are  consistent  with  the  supposition  that  he  was  not  a  part- 
ner ;  that  he  took  an  interest  in  the  concern,  as  an  old  friend ;  that  he 
was  interested,  because  he  was  a  surety,  and,  if  the  contractors  failed 
in  the  undertaking,  he  would  be  responsible  to  the  company  for  their 
breach  of  contract :  and,  besides,  he  had  advanced  the  contractors  large 
sums  of  money,  and  the  hope  of  being  repaid  was  another  indacement 
for  the  interest  he  took.  You  will  say  which  of  these  suppositions  these 
letters,  in  your  judgment,  accord  with.  If  you  think  they  warrant 
the  inference  that  the  arrangement  was,  that  the  defendant  was  a  part- 
ner, and  intended  to  share  the  profits,  you  must  be  satisfied  that  he 
adopted  the  first  agreement ;  and  you  are  to  form  your  judgment  upon 
the  effect  of  these  letters,  to  assist  you  in  arriving  at  a  conclusion. 
Upon  the  whole  of  the  facts,  taken  together,  the  question  will  be, 
whether  you  are  satisfied  that  this  was  a  binding  agreement, — not  a 
mere  promise,  but  a  binding  agreement, — that  the  defendant  should 
have  a  share  of  the  net  profits  of  carrying  into  effect  this  particular 
contract.  If  you  are  not  satisfied  of  that,  there  is  an  end  of  the  plain- 
tiff's case,  because  the  whole  rests  upon  the  inference  to  be  drawn,  of 
the  defendant's  being  a  partner  in  the  profit  and  loss  of  the  contract. 
If  he  is  not  a  partner  in  the  profit  and  loss,  then  the  defendant  is 
entitled  to  your  verdict.  But,  if  you  are  satisfied  that  he  wa9  a  partner 
in  the  contract,  then  the  defendant  is,  I  think,  responsible  for  all  the 
acts  done  by  Fly  and  Frost,  which  were  necessary  for  the  purpose  of 
carrying  the  contract  into  effect."  In  answer  to  a  remark  of  the  defend- 
ant's counsel)  that  there  cannot  be  a  partnership  constituted  by  persons 
agreeing  to  share  the  profits  of  an  individual  transaction,  the  learned 
*4.iii  baron  said :  "  I  am  of  opinion  that  *the  rule  of  law  as  to  sharing 

^  net  profits,  is  not  confined  to  general  dealings  of  that  nature; 
but  is  also  applicable  to  particular  transactions, — that,  if  a  person 
agrees  to  share  with  another,  by  a  binding  agreement,  the  profits  of  a 
particular  adventure,  they  are  partners  in  that  particular  adventure. 
Sometimes  cases  arise  in  which  a  person,  although  he  is  taking  a  share 
of  the  profits,  is  not  a  partner  for  some  purposes ;  such,  for  instance, 
is  the  case  in  thq  whale-fisheries :  it  is  well  known  by  persons  conver- 
sant with  that  trade,  that  the  master,  the  mates,  and  the  seamen,  all 
take  a  share  in  the  ultimate  profits  of  the  voyage,  proportioned  to  their 
rate  of  wages ;  but  that  does  not  constitute  them  partners,  so  as  to 
render  them  liable  for  articles  supplied  in  the  equipment  of  the  vessel; 
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it  is  only  a  mode  of  rennmerating  them  for  tbeir  services.  But,  where 
8  person  stipnlates  for  a  share  in  the  net  profits  of  a  concern,  and  has  a 
right  to  an  account  of  the  net  profits  as  a  partner,  he  is  liable,  although 
the  partnership  is  limited  to  a  single  transaction  or  adventure." 

The  learned  baron  then  proceeded  to  the  second  point,  saying, — <<  If 
yon  are  satisfied  that  there  was  this  contract  between  Fly  and  Frost  and 
the  defendant,  then  comes  the  question  whether  Fly  and  Frost  were 
aathorized  to  enter  into  a  contract  for  the  work  in  respect  of  which  it  is 
BOW  sought  to  charge  the  defendant  as  a  partner.  Now,  it  is  material 
to  look  at  the  contract  between  Fly  and  Frost  and  the  railway  company, 
to  see  whether  that  authorized  such  a  transaction  as  this ;  for,  if  the 
contract  expressly  prohibited  the  employment  of  any  person  in  the 
situation  of  the  plaintiff  to  do  any  part  of  the  work,  then  it  could  not 
be  said  to  have  been  done  with  his  authority:  by  becoming  a  partner  in 
the  contract,  he  only  authorizes  the  doing  of  that  which  was  necessary 
for  carrying  the  contract  into  effect.  The  contract  contains  this  clause, 
—♦'And,  farther,  that  they,  the  said  William  Fly  and  Daniel  r^-^c 
Frost,  or  either  of  them,  or  their  or  his  executors  or  administra-  *- 
tors,  shall  not  nor  will,  unless  with  the  previous  consent  of  the  said 
company,  signified  in  writing  under  the  hands  of  three  directors  thereof, 
make  any  sub-contract  or  sub-contracts  for  the  several  works  hereby 
contracted  to  be  executed,  or  any  of  them,  except  as  to  labour  only, 
and  then  only  with  the  consent  of  the  principal  engineer  for  the  time 
being  of  the  said  company ;  and  shall  not  nor  will,  unless  with  such 
consent  as  aforesaid,  signified  as  aforesaid,  assign  or  underlet  this  con- 
tract, or  any  part  thereof.'  If  the  work  in  respect  of  which  this  action 
is  brought,  had  been  done  by  the  plaintiff  under  a  sub-contract  with 
Fly  and  Frost,  there  would  have  been  very  great  weight  in  the  objec- 
tion; and  I  think  the  defendant  could  not  be  made  responsible  in 
respect  of  such  sub-contract,  unless  there  were  some  other  evidence 
than  the  mere  fact  of  his  being  a  partner,  of  his  having  sanctioned  the 
vork.  But  it  appears  to  me  that  this  is  not  a  sub-contract  within  the 
meaning  of  this  clause  of  the  deed ;  the  work  was  to  be  charged  for  at 
measure  and  value.  I  will,  however,  ask  your  opinion  whether,  inde- 
pendently of  the  construction  which  I  put  upon  the  contract,  the 
defendant  has  by  his  conduct  sanctioned  this  particular  work.  If  it  is 
Dot  prohibited  by  the  contract,  there  is  considerable  evidence  which 
would  tend  to  satisfy  you  that  the  defendant  must  have  contemplated 
that  Fly  and  Frost  could  not  have  done  the  work  by  themselves  or  their 
ovn  servants,  but  must  have  had  recourse  to  others  to  complete  the 
undertaking,— carpenters,  masons,  bricklayers,  slaters,  ftc. ;  and  there- 
fore you  may  reasonably  conclude  that  the  defendant,  if  a  partner, 
would  concur  in  that  mode  of  carrying  the  contract  into  effect." 

And,  in  conclusion,  his  lordship  said, — "  The  ♦question  for  you  rn^iAf* 
to  decide  in  the  first  place,  is,  are  you  of  opinion  that  there  was  *- 
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a  binding  contract  between  the  defendant  and  Flj  and  Frost,  that  the 
former  should  share  in  the  profits  of  the  adventure  ?  And,  secondlv, 
if  there  was,  are  you  of  opinion  that  the  work  in  question  was  neces- 
sarily done  in  carrying  the  original  contract  into  effect  ?  And,  farther, 
do  you  think  that  this  particular  w^ork  was  sanctioned  by  the  defendant? 
If  you  are  of  opinion  in  the  affirmative  upon  those  points,  the  plaintiff 
will  be  entitled  to  your  verdict.  If  you  are  not  satisfied  that  the 
defendant  was  a  partner  in  the  profit  and  loss  of  the  adventure,  and 
that  the  execution  of  the  contract  necessarily  required  the  employment 
of  the  plaintifi*  in  order  to  carry  it  completely  into  efiiect,  your  verdict 
will  be  for  the  defendant/' 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  354{. 

O'Malley^  in  Michaelmas  term,  1848,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection,  and  that  the  verdict  w^as  against 
evidence. 

BykSj  Serjt.,  WilleSy  and  Couchj  in  Trinity  term  last,  showed  cause.-- 
The  main  objection  to  the  agreement  of  the  5th  of  August,  1846,  was, 
that,  the  defendant  was  no  party  to  it,  and  therefore  there  was  no  muta- 
ality.  But  there  is  no  rule  of  law,  that  one  who  is  not  expressly  named 
as  a  party  cannot  avail  himself  of  a  contract,  if  he  has  assented  to  and 
acted  under  it :  Goldshede  v.  Swann,  1  Exch.  154.  f  It  is  true,  the  agree- 
ment was  not  executed  by  the  defendant :  but  there  was  ample  evidence 
that  he  had  assented  to  it ;  and  it  came  out  of  his  possession  when  he  was 
examined  under  the  fiat  against  Fly  and  Frost  and  Matheson.  It  is  clear, 
^AATi  ^^^^'  under  that  ^agreement,  he  would  hav«  a  remedy  in  equity 
-*  against  Fly  and  Frost  for  an  account  of  profits.  There  was, 
therefore,  abundant  evidence  to  warrant  the  verdict.  Then,  as  to  the 
alleged  misdirection, — ^it  is  quite  clear,  upon  the  authorities,  that  a 
stipulation  for  a  participation  in  the  net  profits  of  a  particular  adven- 
ture constitutes  a  partnership,  just  the  same  as  an  agreement  to  share 
in  the  profits  of  trade  in  general.  In  Grace  v.  Smith,  2  Sir  W.  Blac. 
998,  De  Grey,  C.  J.,  says :  <«  If  any  one  takes  part  of  the  profit,  he 
takes  a  part  of  that  fund  on  which  the  creditor  of  the  trader  relies  for 
his  payment."  [Gresswell,  J. — That  reasoning  does  not  apply  to  an 
isolated  transaction.]  The  rule  is  applied  to  a  single  adventure,  in  the 
subsequent  case  of  Hesketh  v.  Blanchard,  4  East,  144.  In  Waugh  r. 
Carver,  2  H.  Blac.  235,  Eyre,  C.  J.,  said,  that,  <<upon  the  authority 
of  Grace  v.  Smith,  he  who  takes  a  moiety  of  all  the  profits  indefinitely, 
shall  by  operation  of  law  be  made  liable  to  losses,  if  losses  arise,  upon 
the  principle,  that,  by  taking  a  part  of  the  profits,  he  takes  from  the 
creditors  a  part  of  that  fund  which  is  the  proper  security  to  them  for 
the  payment  of  their  debts.  That  was  the  foundation  of  the  decision 
in  Grace  v.  Smith :  and  I  think  it  stands  upon  the  fair  ground  of  reason." 
And  in  Smith  v.  Watson,  2  B.  4;  C.  401,  407  (E.  C.  L.  R.  vol.  9),  3  D. 
k  R.  751  (£.  C.  L.  R.  vol  16),  Bayley,  J.,  says:  <(A  right  to  share 
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in  the  profits  of  a  particular  adventure,  may  have  the  effect  of  rendering 
a  person  liable  to  third  persons  as  a  partner,  in  respect  of  transactions 
arising  out  of  the  particular  adventure  in  the  profits  of  Tvhich  he  is  to 
participate ;  but  it  does  not  give  him  any  interest  in  the  property  itself 
which  is  the  subject-matter  of  the  adventure."  In  Pott  v,  Eyton,  3  M. 
6r.  4  S.  32  (E.  C.  L.  B.  vol.  54),  this  court  held,  in  conformity  with 
the  rale  laid  down  in  Grace  v.  Smith,  "^that  one  who  takes  a  r^^AAQ 
share  of  the  profits^  as  such,  of  a  trading  concern,  thereby  becomes  *- 
a  partner  as  to  third  persons,  on  the  ground  of  those  profits  forming  a 
portion  of  the  fund  upon  which  the  creditors  have  a  right  to  rely  for 
pajment.  In  Bond  v.  Pittard,  3  M.  &  W.  357,t  A.  and  B.  carried  on 
business  together  as  solicitors,  in  partnership,  and  held  themselves  out 
93  such,  and  the  defendant  employed  them  in  that  capacity.  By  the 
agreement  under  which  A.  and  B.  entered  into  business  together,  B. 
was  to  receive  annually  out  of  the  profits  the  sum  of  300Z.,  but  he  was 
not  to  be  in  any  manner  liable  to  the  losses  of  the  business,  and  was  to 
have  a  lien  on  the  profits  for  any  losses  he  might  sustain  by  reason  of 
hia  liability  as  a  partner.  It  was  held  that  A.  and  B.  were  properly 
joined  as  plaintiffs  in  an  action  for  work  and  labour,  as  the  money  when 
recovered  would  be  the  joint  property  of  both,  until  the  accounts  were 
ascertained,  and  the  division  took  place.  Parke,  B.,  there  says  :  «« In 
Gilpin  V.  Enderby,  6  B.  &  Aid.  954  (E.  C.  L.  R.  vol.  7),  1  D.  &  R.  570 
(E.  C.  L.  B.  vol.  16),(a)  a  person  who,  by  a  partnership  deed,  was 
exempted  from  all  possibility  of  loss,  was  held  to  be  a  partner,  though 
of  an  unusual  kind,  and  so  considered  by  the  court,  in  giving  judgment." 
[q  Ex  parte  Rowlandson,  1  Rose,  89,  Lord  Eldon  says  it  is  settled, 
'<  that,  if  a  man,  as  a  reward  for  his  labour,  chooses  to  stipulate  for 
an  interest  in  the  profits  of  a  business,  instead  of  a  certain  sum  propor- 
tioned to  those  profits,  he  is,  as  to  third  persons,  a  partner,  and  no 
arrangement  between  the  parties  themselves  could  prevent  it."  Ex  parte 
Gellar,  1  Rose,  297,  is  an  authority  to  the  same  effect.  In  Gouthwaite  v, 
Duckworth,  12  East,  421,  A.  and  B.,  general  partners  in  trade,  being  in- 
debted to  C.  for  advances  paid  by  him  on  the  joint  account  of  the  three  in 
*the  purchase  of  tobacco  which  had  been  sent  out  on  a  special  r^^^g 
joint  adventure  to  Spain, — with  a  view  to  liquidate  that  balance, 
C.  agreed  with  A.  and  B.  to  join  with  them  in  another  adventure  to 
Lisbon,  of  which  he  was  to  have  one  moiety ;  and  it  was  agreed  that 
A.  and  B.  should  purchase  goods  for  the  adventure,  to  be  shipped  on 
board  a  certain  vessel,  and  pay  for  them,  and  the  returns  of  such  adven- 
ture were  to  be  made  to  C,  to  go  in  liquidation  of  his  demand  on  them ; 
but  C.  was  to  bear  his  proportion  of  the  loss,  if  any,  and  also  to  receive 
his  share  of  the  profit,  if  any,  after  reimbursing  himself  out  of  the 
returns,  the  amount  of  his  advances  previously  made  to  A.  and  B. :  it 
'^as  held,  that  this  algreement  constituted  a  partnership  between  the 

(a)  And  see  Enderby  v.  Gilpin,  5  J.  B.  Moore,  571  (E.  G.  L.  R.  toI.  16). 
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three  in  the  adventure,  at  and  from  the  time  of  the  jmrehtue  of  the  goadi 
for  the  adventure  by  A.  and  B.,  although  C.  did  not  go  with  them  to 
make  the  purchase,  or  authorize  them  to  purchase  on  the  joint  account, 
but  A.  and  B.  alone  in  fact  made  the  purchase ;  and  although  G.  also 
purchased  in  his  own  name,  and  paid  for,  goods  to  be  sent  out  at  the 
same  time,  in  which  B.  was  to  share  the  profit  or  loss,  and  these  goods 
were  consigned  for  sales  and  returns  to  the  same  person  who  went  out 
as  supercargo  on  the  joint  account  of  the  three.  And  Grose,  J.,  said : 
^(  I  think  this  is  a  strong  case  of  partnership,  within  the  description 
given  of  it  by  Lord  Chief  Justice  De  Gret  in  the  case  cited," — Grace 
V.  Smith.  In  Cheap  v.  Cramond,  4  B.  &  Aid.  663  (E.  G.  L.  B.  vol.  6), 
a  merchant  in  London  recommended  consignments  to  a  merchant  abroad, 
and  it  was  agreed  that  the  commission  on  all  sales  of  goods  recom- 
mended by  one  house  should  be  equally  divided,  without  allowing  any 
deduction  for  the  expenses ;  and  it  was  held  that  this  was  a  participa- 
tion in  profit,  and  constituted  a  partnership  between  the  parties  quoad 

M501  ^'  *'^^^^  ^^^^^^  ^^  ^  partnership,  according  to  the  principles 
^  laid  down  by  all  the  text-writers.  In  Yinnius's  Commentary  ou 
the  Institutes,  book  III.  tit.  xxvi.,  it  is  said, — «  De  damno  nihil  adject^ 
quia  lucrum  tantum  eperant  speetantque  socii^  damnum  prceter  rotum 
eorum  aocidit.  Sed  nee  damni  communio  ad  eubetantiam  eocietatis  per- 
tinet :  quippe  quae  etiam  ita  conetitui  potest^  ut  unus  e  eociie  damni  iil 
expere.'*  So,  in  Smith's  Mercantile  Law,  8d  edit.  p.  21,  4th  edit.  p. 
19,  it  is  said :  <<  There  may  be  a  partnership  in  one  transaction^  as  veil 
as  in  a  continuing  business,  and  between  persons  out  of  trade,  as  well  as 
itx  trade,  since,  in  either  case,  there  may  be  a  combination  of  property 
or  labour,  in  order  to  a  common  undertaking  and  a  common  profit.(a) 
This  community  of  profit  is  the  criterion  whereby  to  ascertain  whether 
a  contract  is  really  one  of  partnership ;  for,  one  partner  may  stipulate 
to  be  free  from  2om,  and  the  stipulation  will  hold  good  as  be- 
tween himself  and  his  companions,(i)  though  it  will  not  diminish  hii 
liability  to  strangerB,'\c)  So,  Story,  in  his  Treatise  on  Partnersliip, 
lays  the  rule  down  thus:(d)  <<The  cases  in  which  the  liability  as 
partners  as  to  third  persons  exists,  may  be  distributed  into  the  following 
classes, — ^first,  where,  although  there  is  no  community  of  interest  in  the 
capital  stock,  yet  the  parties  agree  to  have  a  community  of  interest, 
or  participation,  in  the  profit  and  loss  of  the  business  or  adven- 
turej  as  principals,  either  indefinitely,  or  in  fixed  proportions, — 
*4'i11  ^'^^^^^^^Jt  where  there  is,  strictly  speaking,  no  capital  stock,  bu« 
-^  labour,  skill,  and  industry,  are  to  be  contributed  by  each  in  the 

(o)  Ex  parte  Gellar,  1  Rose,  297 ;  Salomons  v.  NiMen,  2  T.  R.  674. 

(6)  Feredaj  v.  Horaderne,  Jaeob,  144;  Qilpin  v.  Enderbj,  5  B.  ft  Aid.  954;  Bond  r.  Pittaid, 
3  M.  A  W.  367.t  Bee  18  Vet.  300:  unless,  indeed,  snoh  stipnlalion  be  inserted  as  a  mask  to 
disguise  usury;  Jestons  v.  Brooke,  Cowp.  793;  Morse  v.  Wilson,  4  T.  R.  363. 

(c)  Waugh  9.  Canrer,  2  H.  Blac.  286, 1  Smith's  Leading  Cases,  491 ;  Jacob,  147,  per  Lord 

FliDOH. 

(<l)  Oh.  IV.  2  64. 
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basineas,  as  prinoipala,  and  the  profit  and  loss  thereof  are  to  be  shared 
in  like  manner, — thirdly,  where  the  profit  u  to  be  shared  between  the  par- 
ties as  principals^  in  like  manner,  btU  the  loss,  if  any  arises  beyond  the 
profitj  is  to  be  borne  exclusively  by  one  party  only,— fourthly,  where  the 
parties  are  not  in  reality  partners,  bat  hold  themselves  out,  or  at  least 
are  held  out  by  the  party  sought  to  be  charged,  as  partners,  to  third 
persons,  who  give  them  credit  accordingly, — ^fifthly,  where  one  of  the 
parties  is  to  receive  an  annuity  out  of  the  profits,  or  as  a  part  thereof." 
It  is  to  the  third  class  that  the  present  case  more  immediately  belongs. 
The  learned  author  proceeds,  in  §  60, — <<  In  the  next  place,  as  to  the 
class  of  cases  where  the  parties  are  to  share  the  profits  between  them,  if 
any,  as  principals,  but  the  losses  are  to  be  borne  exclusively  by  one  party. 
It  is  here  that  the  pressure  of  the  general  doctrine,  that  a  participation 
in  the  profits,  as  profits,  creates  a  partnership  between  them,  is  most 
severely  felt,  and  is  most  difficult  to  maintain,  upon  general  reasoning. 
In  all  this  class  of  cases,  it  is  the  intention  of  the  parties  that  no  part- 
nership shall  exist  between  themselves ;  and  the  common  law,  in  this 
respect,  gives  full  force  and  effect  to  that  intention.  But,  in  regard  to 
third  persons,  the  common  law  holds  that  the  mere  right  to  participate 
in  the  profits  creates  a  partnership  between  the  parties,  notwithstanding 
there  is  no  participation  in  the  losses,  idtrd  the  profits,  and  it  is  not  their 
intention  to  be  partners.  The  doctrine  here  seems  to  be  founded  in 
part  upon  the  consideration,  that,  even  in  such  a  case,  there  is  inci- 
dentally, and  to  a  limited  extent,  a  participation  in  the  losses,  as  well 
as  in  the  profits ;  for,  before  it  can  be  ascertained  that  there  are  any 
profits,  the  losses  must  first  be  deducted,  and  the  ^residue  only  ri^Ah^ 
shared  as  profits.  But  the  main  reason  is,  that  which  has  been  ^ 
already  adverted  to  as  the  first  foundation  of  the  doctrine,  to  wit,  that 
every  man  who  has  a  share  of  the  profits  of  a  trade  or  business,  ought 
also  to  bear  his  share  of  the  loss ;  for,  if  one  takes  part  of  the  profit, 
be  takes  a  part  of  the  fund  on  which  the  creditor  of  the  trader  relies 
for  his  payment."  He  then  proceeds,  in  §  75,  to  treat  of  partnerships 
in  a  single  transaction  or  adventure.  <«  Special  partnerships,  in  the 
sense  of  the  common  law,  are  those  which  are  formed  for  a  special  or 
particular  branch  of  business,  as  contradistinguished  from  the  general 
business  or  employment  of  the  parties,  or  of  one  of  them.  They  are 
more  commonly  called  limited  partnerships,  when  they  extend  to  a 
single  transaction  or  adventure  only ;  such  as,  the  purchase  and  sale  on 
joint  account  of  a  particular  parcel  of  goods,  or  the  undertaking  of  a 
voyage  or  adventure  to  foreign  parts  upon  joint  account.  But  the 
appellation  may  be  applied  indifferently,  and  without  discrimination,  to 
both  classes  of  cases.  They,  therefore,  fall  within  the  denomination  of 
the  Roman  law.  Soeietas  sive  negotiatianis  alicujus^  sive  vectigales,  sive 
etiam  rei  umiM."    Barry  v.  Nesham,  8  M.  6r.  &  S.  641  (E.  C.  L.  R. 
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vol.  54),  is  also  a  distinct  authority  to  show  that  this  was  a  partnership 
quoad  third  persons. 

Channelly  Serjt.,  O'Malkj/^  and  WorUedge^  in  support  of  the  rule.—So 
far  as  direct  decision  is  concerned^  the  question  presented  to  the  court  in 
this  case  is  a  new  one ;  and  the  dieta  which  are  to  be  found  scattered 
through  the  cases  upon  the  subject,  have  not  met  with  the  approval  of 
jurists  in  any  other  commercial  country.  And  this  doubtful  law  is 
sought  to  be  supported  and  enforced  upon  evidence  most  questionable, 
— consisting  mainly  of  an  examination  under  a  fiat  in  bankruptcy, 
^^.o-i  ^conducted  with  consummate  craft,  and  evidently  with  a  view  to 
-'  this  action.  Taking  the  whole  of  the  evidence  together,  the  fair 
result  is,  that  the  defendant  never  intended  to  become  a  partner ;  and 
that,  in  truth,  the  agreement  of  the  5th  of  August  was  never  acted 
upon,  but  that  of  the  8th  was  substituted  for  it.  The  former  consti- 
tuted no  binding  contract ;  the  defendant  was  no  party  to  it,  and  could 
not  have  enforced  it.  It  is  not  like  a  proposal,  which  may  be  evidence 
of  an  agreement,  where  it  appears  only  to  be  a  part  of  the  contract. 
But,  where  the  instrument  on  the  face  of  it  purports  to  be,  not  evidence 
of  a  contract,  but  to  be  an  agreement  between  other  parties,  it  cannot 
be  eked  out  by  parol  evidence.  Besides,  there  is  no  sufficient  considera- 
tion to  support  it.  Assuming  that  the  memorandum  of  the  5th  of 
August  was  a  binding  contract,  and  that  it  conferred  upon  the  defend- 
ant a  legal  right  to  participate  in  the  profits  of  the  adventure,  the 
question  is,  whether  a  right  to  share  in  the  profits  of  a  single  under- 
taking or  adventure  constitutes  a  partnership,  where  there  has  been  no 
actual  participation  in  profits,  and  where  the  party  sought  to  be  charged 
as  a  partner  has  not  been  dealt  with  as  such,  or  been  in  any  way  held 
out  as  a  partner.  None  of  the  cases  cited  tend  to  establish  that  pro- 
position. In  Elgie  v.  Watson,  5  M.  &  W.  518,t  by  an  agreement  in 
writing,  W.  agreed  with  E.  to  advance  him  a  sum  of  money,  for  the 
purpose  of  manufacturing  certain  inventions ;  and  it  was  agreed,  that, 
if  the  inventions  should  become  of  public  or  private  use,  W.  should  be 
entitled  to  one-third  of  the  profits  of  the  inventions.  The  agreement 
contained  an  express  promise  on  the  part  of  E.  to  repay  the  sums  of 
money  advanced  by  W. :  and  it  was  held,  in  an  action  brought  by  W. 
.  - .,  to  recover  the  money  thus  advanced,  that  this  *agreement  did 
^  not  constitute  a  partnership  between  the  parties  with  respect  to 
that  sum.  And  in  Wilson  v.  Whitehead,  10  M.  &  W.  503,t  A.,  B.,  and 
C.  verbally  agreed  that  they  should  bring  out,  and  be  jointly  interested 
in,  a  periodical  publication :  A.  was  to  be  the  publisher,  and  to  make 
and  receive  general  payments,  B.  to  be  the  editor,  and  G.  the  printer : 
and,  after  payment  of  all  expenses,  they  were  to  share  the  profits  of 
the  work  equally :  C.  was  to  furnish  the  paper,  and  charge  it  to  the 
account,  at  cost  prices :  no  profits  were  ever  made,  nor  any  accounts 
settled :  the  plaintifi"  furnished  paper  to  C,  for  the  purpose  of  being 
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oscd  by  him  in  printing  the  periodical ;  and  it  was  held  that  A.  and  B. 
were  not  jointly  liable  with  C.  for  the  price  of  it.  Consistently  with 
that  case,  it  is  impossible  to  hold  the  defendant  liable  as  a  partner  in 
this  case.  Cur.  adv.  vult. 

Cresswell,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  debt  brought  by  the  plaintiiT  against  Surge,  to 
recoTer  the  price  of  certain  work  done  upon  a  railway,  which  was  for- 
merly called  «<  The  Lynn  and  Dereham  Railway,"  but  which  is  now 
consolidated  with  other  lines  of  railway,  called  «  The  East  Anglian 
Railway." 

At  the  trial,  before  Parke,  B.,  at  the  Norfolk  summer  assizes,  1848, 
it  appeared  that  two  persons  named  Fly  and  Frost  had  entered  into  a 
contract  with  The  Lynn  and  Dereham  Railway  Company,  for  certain 
work  to  be  done  on  that  railway,  and  that  part  of  the  work  had  been 
executed  by  the  plaintiiT,  who  claimed  payment  for  the  same  from  the 
defendant,  alleging  him  to  be  a  partner  with  Fly  and  Frost,  who  had 
become  bankrupt. 

*The  plaintiff  put  in  the  examination  of  the  defendant,  taken  r^^f-f- 
under  9k  fiat  in  bankruptcy  against  Fly  and  Frost.  From  that  ^ 
examination,  it  appeared  that  a  certain  agreement  had  been  entered 
into  between  the  defendant  and  Fly  and  Frost,  and  one  Matheson. 
Evidence  was  also  given  of  a  contract  made  by  Fly  and  Frost  with  The 
Lynn  and  Dereham  Railway  Company,  under  seal,  dated  the  15th  of 
August,  1846,  for  the  construction  of  five  miles  and  a  half  of  railway, 
from  Swaffham  to  Narborough, — Fly  and  Frost  not  to  make  a  sub-con- 
tract without  the  leave  of  three  of  the  directors,  except  as  to  labo\ir, 
and  that  only  with  the  consent  in  writing  of  the  engineer.  Three  bonds 
were  also  put  in  ;  one,  from  Fly  and  Frost,  to  the  company ;  the  others, 
by  the  defendant  and  Matheson,  respectively,  as  sureties  for  them. 
Three  agreements,  which  appeared  in  the  examination  of  the  defendant 
under  thc^t,  were  also  read.  The  first,  which  was  dated  the  5th  of 
August,  1846,  was  in  these  terms : — 

(( Memorandum  of  an  agreement  made  the  5th  day  of  August,  1846, 
Wtween  Messrs.  Fly,  Frost,  and  Matheson ; — the  aforesaid  Frost,  Fly, 
and  Matheson,  hereby  agree,  for  services  performed,  to  give  unto  Mr. 
George  Burge,  of  Heme  Bay,  one  fourth  part  of  the  clear  profits  aris- 
ing from  a  contract  made  with  The  Lynn  and  Dereham  Company,  for 
five  miles  and  a  half  of  railroad,  between  Narboro'  and  Swaffham ;  and 
they  further  appoint  him  to  be  their  arbitrator  in  any  dispute  that  may 
arise  between  themselves.        f Signed)  «  William  Flt. 

<<  Daniel  Frost. 
«  Donald  0.  Matheson." 

The  second  agreement,  of  the  8th  of  August,  1846,  was  in  those 
terms: — 

<'We,  the  undersigned,  hereby  agree  to  pay  Mr.  George  Burge,  of 
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*4561  ^^^^^  ^7>  ^^7  Toi^onejB  he  may  '^advance  for  us,  and  interesl  at 
•^  the  rate  of  lOL  per  cent,  until  repaid ;  and,  further,  give  an  order 
jointly  upon  The  Lynn  and  Dereham  Railway  Company,  to  receive  anj 
moneys  that  may  become  due  under  the  contract  with  them,  for  the  per* 
formance  of  five  miles  and  a  half  of  railroad  upon  the  Lynn  and  Dereham 
line,  or  any  other  moneys  that  may  be  due  to  us,  the  said  William  Fly, 
Daniel  Frost,  and  Donald  0.  Matheson. 

(Signed)  «  William  Fly. 

"  Daniel  Fbost.'* 
«  Witness,  D.  0.  Matheson." 

There  was  a  third  agreement,  by  which  Fly,  Frost,  and  Matheson 
agreed  jointly  to  give  an  order  to  Surge  on  The  Lynn  and  Dereham 
Railway  Company,  to  receive  any  sums  of  money  due  to  them.  There 
were  also  letters  given  in  evidence,  written  by  the  defendant.  Barge, 
daring  the  progress  of  the  work  for  which  this  action  was  brought. 
From  these  letters,  the  defendant  appeared  to  take  great  interest  in 
what  was  going  on,  and  in  one,  of  December,  1846,  addressed  to  Ma- 
theson, the  defendant  says, — «^  I  am  glad  you  have  got  over  your  diffi- 
culties. If  you  had  been  a  little  positive  with  Mr.  Hall  (the  engineer), 
I  consider  you  could  have  got  a  certificate.  Look  out  in  time  always. 
Write  me  to  Bull  and  Mouth.  Mr.  Fisher  has  received  the  bill  of  par- 
ti'3ulars  from  Mr.  Cox ;  and  it  is  necessary,  the  first  opportunity,  that 
we  see  him  together.  If  you  have  anything  particular  to  come  up  for 
besides  this,  you  can  meet  me  after  Wednesday  at  Bull  and  Mouth :  bat, 
leave  as  seldom  as  possible :  you  have  all  had  running  about  enough.' 
In  another  letter,  he  desires  Matheson  to  keep  down  all  expenses ;  in  a 
third,  he  sends  notice  to  a  person  named  Reynolds,  to  detain  all  stone 
which  had  been  ordered  by  Fly  and  Frost ;  and  in  another,  addressed 
to  Messrs.  Hall  k  Co.,  he  desires  them  not  to  let  any  materials  leave 
the  line. 

*±f\T\  *^1?^^  ^^s  evidence,  the  learned  baron  left  it  to  the  jury  to 
-'  say  whether,  upon  the  whole,  they  were  satisfied  that  a  binding 
agreement  had  been  made  between  the  defendant  and  Fly  and  Frost, 
that  the  defendant  should  have  a  share  of  the  profits  of  carrying  on  the 
contract  with  the  company,  and  whether  that  agreement  was  acted  on, 
when  the  contract  with  the  plaintiff  for  the  work  executed  by  him  was 
made;  telling  them,  that,  if  there  was  such  binding  contract,  that 
would  make  him  a  partner  with  Fly  and  Frost,  and  communicate  to  them 
an  authority  to  make  all  contracts  necessary  to  carry  into  effect  the 
objects  of  the  partnership,  as  usual  in  similar  businesses. 

It  had  been  contended,  on  the  part  of  the  defendant,  that,  even  if 
such  partnership  existed,  it  must  be  governed  by  the  terms  of  the  deed 
entered  into  between  Fly  and  Frost  and  the  company, — ^which  did  not 
authorize  the  making  of  a  sub-contract,  except  for  labour.     This^  it  was 
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said,  was  a  sub-contract,  and  was  not  for  labonr ;  therefoV'e,  no  sucb 
implied  anthority  was  given  to  FIj  and  Frost  by  the  defendant. 

The  learned  baron  also  asked  the  jury,  whether,  independently  of  the 
deed,  the  plaintiff  was  in  the  employ  of  the  defendant. 

The  jury  found  both  questions  for  the  plaintiff. 

A  rale  nisi  for  a  new  trial  was  granted,  on  the  ground  of  an  alleged 
misdirection  by  the  learned  baron,  and  also  on  the  ground  that  the  ver- 
dict was  against  evidence. 

The  argument  as  to  misdirection,  was,  that,  the  agreement  between 
the  parties  being  at  the  utmost  for  the  share  of  the  profits  of  one  single 
transaction,  it  did  not  constitute  a  partnership ;  and,  secondly,  that  a 
written  instrument  whereby  Fly  and  Frost  promised  to  give  Surge  a 
Bhare  of  the  profits,  was  unilateral  only,  that  there  was  no  consideration 
given  for  it,  and  that  Burge  was  no  party  to  it,  and  consequently  there 
was  no  binding  agreement  for  a  share  of  the  profits. 

*As  to  the  first  point,  it  has  been  decided  in  so  many  cases  r^^-o 
that  an  agreement  between  the  parties  to  be  jointly  interested  in  ^ 
the  profits  of  one  transaction,  constitutes  a  partnership,(a)  and  autho- 
rises them  to  do  all  that  is  necessary  to  obtain  profits,  as  usual  in  such 
matters,  that  the  rule  cannot  now  be  shaken. 

With  regard  to  the  second  point,  the  argument  proceeded  on  a  misap- 
prehension as  to  the  direction  of  the  learned  judge.  He  did  not  tell 
the  jury  that  the  written  contract  alone  made  a  binding  contract :  but 
he  left  it  to  them  to  say  whether  they  were  satisfied  of  the  existence  of 
Bach  a  contract,  from  the  whole  of  the  evidence.  To  this  direction  it 
was  impossible  to  object ;  for,  unquestionably,  there  was  evidence  of  the 
existence  of  a  contract  for  their  consideration. 

The  argument  turned  so  much  on  the  question,  whether  that  instru- 
ment alone  was  sufficient  to  constitute  a  partnership,  that  we  thought 
there  must  be  some  misapprehension  as  to  the  meaning  of  the  learned 
haron's  report.  We  have,  therefore,  referred  to  him  ;  and  find  that  he 
intended  to  report  that  which  he  apparently  reported,  viz.  that  he  had 
left  the  question  to  the  jury  on  the  whole  of  the  evidence^ — not  leaving 
it  that  that  instrument  constituted  a  partnership  :  on  the  contrary,  he 
B&id  it  would  not. 

As  to  the  verdict  being  against  evidence, — it  is  not  by  any  means 
apparent,  on  reading  the  report ;  and,  on  referring  to  the  learned  baron, 
he  states  that  he  considered  the  question  to  be  one  upon  which  the  jury 
might  fairly  find  either  way ;  and  he  is  not  at  all  dissatisfied  with  th<' 
conclusion  at  which  they  arrived. 

Both  grounds  for  a  new  trial,  therefore,  fail,  and  the  rule  must  be 
discharged.  Rule  discharged. 

(a)  f  e.  a  qnan  partnenbip :  vf tf«  Barry  v..Nesha]D,  8  M.  Or.  A  S.  641,  660  (B.  C.  L.  R.  toI. 

Thai  Aare  may  ba  a  partnerehip  confined  to    18.    In  Re  Warren,  Dareit,  8S0. 
•  liiiSia  ae^  lee  Solomon  «.  Solomon,  2  KeUj^       Ao  oaaei  are  ao  namerons  in  wUeb,  theogh 


458  HEYHOE  v.  BUROE.    H.  Y.  1850. 

there  is  on  interest  in  profits,  there  is  no  part-  so  employed  the  rights  or  subjaeting  him  to  the 
nership,  that  it  can  no  longer  be  considered  as  liabilities  of  a  partner:  Bnrckle  r.  Eckart,  1 
the  true  criterion.   A  more  universal  one  is  per-  Denio,  337,  3  Comstock,  132.     If  three  enter 
haps  liability  to  share  in  losses.    We  most  into  an  agreement  bj  the  terms  of  which  one  ii 
distingnish  between  partners  inter  te  and  as  to  to  do  certain  things,  and  the  other  two  certua 
third  persons.    All  partners  tutor  it  are  so  as  other  things,  each  at  their  own  expense,  and 
to  third  persons.    Bnt  the  reverse  is  not  tme.  eaoh  to  be  entitled  to  an  equal  share  of  the 
Persons  may  be  so  as  to  third  persons  by  their  profits  arising  out  of  the  subject-matter  of  the 
acts  and  declarations,  holding  themselves  ont  contract,  this  does  not  constitute  them  all  psrt- 
as  such  who  do  not  stand  in  that  relation  as  ners  and  make  them  all  liable  for  expenses  in- 
between  themselves.    We  refer  to  some  of  the  ourred  by  either,  in  the  performance  of  their' 
cases.  part  of  the  contract :  Heckert  v.  Fcgely,  6  WtUs 
Joint  purchasers,  without  an  agreement  of  A  Berg.  189.    A  eontmctor  for  eanying  the 
partnership,  are  not  therefore  partners :  Brady  mail,  agreed  with  a  sub-contractor  that  he 
V.  Calhoun,  1  Penn.  Rep.  140.    It  is  not  every  should  perform  one-half  the  service,  and  be  en- 
ease  of  an  agreement  to  share  the  profits,  which  titled  to  one-half  the  compensation :  held  not  a 
is  sufficient  to  constitute  a  partnership:  Rice  partnership:  Wilkinson  v.  Ilett,  7  Leigh,  11  &. 
r.  Austin,  17  Mass.  197;  Miller  v.  Bartlett»  15  One  who  purchases    goods  in  the  name  of 
S.  A  R.  137 ;  M'Arthur  r.  Ladd,  5  Hammond,  another,  is  not  liable  to  be  charged  as  a  part- 
614.    An  agreement  by  a  landlord  with  his  ner,  although  he  is  to  receive  ooe-half  of  the 
tenant  to  take  a  share  of  the  profits  of  the  demised  net  profits  of  all  the  purchases  made  by  him, 
premises  by  way  of  rent,  does  not  make  them  if  it  appears  that  he  is  in  fact  an  agent  only, 
partners :  Perrine  v.  Hankinson,  6  Halsted,  181.  and  that  the  agreement  to  share  the  profits  it 
Part-owners  of  a  ship  are  not  partners :  Holmes  only  a  mode  of  oompensation :   Shropshire  r. 
V.  United  Ins.  Co.,  2  Johns.  Cas.  329.    The  Shepperd,  3  Alabama,  733 ;  Hodges  r.  Daws,  6 
owner  of  a  vessel  which  the  master  runs  for  a  Ibid.  215;  BarUett  r.  Junes,  2  Strobh.  471.    A 
share  of  the  profits,  is  not  a  partner  with  him :  contract  by  which  one  party  agrees  to  furnish 
Boardman  v.   Keeler,  2    Vermont,   07.      See  wheat  to  stock  a  mill,  and  the  other  par^,  wilh 
contrdf  Cox  v.  Delano,  3  Devereux,  89.     Sea-  money  advanced  by  the  first  to  purchase  the 
men  employed  in  the  whale  fishery  are  nsnally  wheat  and  convert  it  into  flour,  and  after  de- 
compensated for  their  services  by  a  certain  part  ducting  the  original  oost  of  the  wheat  and  tiro 
of  the  profits  of  the  voyage :  Coffin  v.  Jenkins,  and  a  half  per  cent  thereon,  to  receive  the 
3  Story,  108.     Where  one  party  furnishes  a  proceeds  of  the  sale  of  the  flour,  does  not  con- 
boat,  and  the  other  sails  it,  an  agreement  to  stituto  a  partnership :  Johnson  «.  Miller,  16 
divide  the  gross  earnings  does  not  constitute  a  Ohio,  431. 

partnership :  Bowman  v.  Bailey,  10  Vermont,  A  communion  of  profits  is  undoubtedly  necef- 
170.  A  compensation  for  servioes,  in  the  form  sary  to  consUtnte  a  partnership  imier  ee.  Bat 
of  a  commission  on  profits,  creates  no  such  in-  it  does  not  follow  that  in  every  case  in  which 
terest  in  the  concern  as  to  make  the  parties  there  is  such  a  community  tJiat  is  a  part- 
partners  :  Dunham  r.  Rogers,  1  Barr,  255.  A  nership.  There  must  be  a  sharing  in  losses  si 
person  in  business  may  employ  another  as  a  well  as  in  profits:  Vanderburgh  e.  Hull,  20 
subordinate,  and  agree  to  pay  him  ^  share  of  Wendell,  70.  An  agreement  to  share  the  pro- 
the  profits,  if  any  shall  arise,  as  a  compensa-  fits,  implies  an  agreement  to  bear  the  losses; 
tiou  for  his  services,  without  giving  the  person  but  this  implication  may  be  rebutted. 


*459]    ♦PHILLIPS  and  Another  v.  PICKFORD.    Feb.  26. 

A  plea  framed  in  accordance  with  the  10th  section  of  the  5  A  0  Vict  c.  116,  is  no  bar  to  an 
action  brought  against  an  insolvent  in  respect  of  a  debt  contracted  before  the  date  of  filing  hit 
petition  under  the  7  ft  8  Vict  c.  96 :  to  constitute  a  bar,  the  plea  must  not  only  show  that  the 
debt  was  contracted  before  the  filing  of  the  petition,  but  also  that  it  was  inserted  in  the 
schedule. 

This  was  an  action  of  debt.  The  first  connt  was  upon  a  bill  of 
exchange  for  22^,  4$.  6(2.,  dated  the  20th  of  September,  1845,  and 
payable  three  months  after  date. 

The  defendant  pleaded,  that,  after  the  accruing  of  the  said  several 
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debts  and  caosee  of  action,  and  before  the  commencement  of  the  suit, 
to  wit,  on  the  27th  of  December,  1845,  a  petition  for  the  protection  of 
the  defendant  from  process  was  duly,  and  according  to  the  form  of  the 
Btatates  in  such  case  made  and  provided,  presented  by  the  defendant  to 
the  Liverpool  district  court  of  bankruptcy ;  and  that  thereupon,  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the  27th 
of  January,  1846,  a  final  order  for  protection  and  distribution  was 
made,  in  the  matter  of  the  said  petition,  by  Charles  Phillip£>,  Esq., 
then  being  a  commissioner  of  the  court  of  bankruptcy,  duly  authorized 
in  that  behalf,  to  wit,  then  being  one  of  the  commissioners  of  the  court 
of  bankruptcy  authorized  to  act  in  the  Liverpool  district ;  and  that  the 
said  several  debts  and  causes  of  action,  and  every  of  them,  and  every 
part  thereof,  were  contracted  before  the  date  of  the  filing  of  the  said 
petition  in  the  said  district  court  of  bankruptcy, — verification. 

To  this  plea  the  plaintiffs  replied,  that  the  said  petition  for  the  pro- 
tection of  the  defendant  from  process  in  the  said  first  plea  mentioned, 
was  presented,  and  the  said  final  order  therein  also  mentioned,  was  made, 
after,  and  not  before,  the  passing  of  an  act  of  parliament  made  and 
passed  in  a  session  of  parliament  held  in  the  ^seventh  and  r^inrx 
eighth  years  of  the  reign  of  Her  present  Majesty,  intituled  <<  An  ^ 
Act  to  amend  the  law  of  insolvency,  bankruptcy,  and  execution," — 
verification. 

Greneral  demurrer,  and  joinder. 

Hugh  Silly  in  support  of  the  demurrer. — The  question  is,  whether  a 
plea  in  the  form  here  pleaded,  is,  since  the  passing  of  the  7  &  8  Vict. 
c.  96,  available  as  a  defence.     This  court,  in  Toomer  r.  Gingell,  3  M. 
Gr.  &;  S.  822  (£.  C.  L.  R.  vol.  54),  intimated  an  opinion  that  it  was 
not :  but  the  Court  of  Exchequer,  in  a  subsequent  case  of  Flatel  r. 
Bevill,  2  Exch.  511,  517,t  after  time  taken  to  consider,  held  that  it 
was.     By  the  1st  section  of  the  5  &  6  Vict.  c.  116,  it  is  provided  that 
any  person  not  being  a  trader,  or,  being  a  trader,  owing  less  than  3002., 
on  giving  certain  notices,  may  present  a  petition  to  the  court  of  bank- 
raptcy,  stating  the  debts  owing  by  and  to  him ;  and  that  thereupon  the 
judge  or  commissioner  of  the  court  of  bankruptcy,  may  grant  him  a 
protection  from  process  against  his  person  and  property ;  and  that,  u])on 
the  presentation  of  such  petition,  all  the  estate  and  efiects  of  the  peti- 
tioner shall  vest  in  the  official  assignee.     The  4th  section  provides  for 
the  examination  of  the  petitioner  by  the  commissioner  ;  and  enacts,  that, 
if  the  commissioner  is  satisfied  with  the  allegations  in  the  petition  and 
schedule,  and  that  the  debts  were  not  contracted  by  fraud,  &c.,  he  may 
make  a  final  order  ^^for  the  protection  of  the  person  of  the  petition er^ 
from  all  process,  and /or  the  vesting  of  his  estate  in  an  official  assignee," 
kc.    The  7th  section  enacts,  that,  from  and  after  the  passing  of  the 
final  order,  the  whole  estate,  present  and  future,  as  well  real  as  personal, 
^•,  of  the  petitioner,  shall  become  absolutely  vested  in  the  official 
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assignee  and  assignee  chosen  by  the  creditors,  without  any  deed  or 
*dR11  *co^^^7&nce,  and  that  the  assignees  shall  hold  the  same  as  fully 
-^  as  if  the  petitioner  had  been  made  a  bankrupt,  and  they  had 
been  assignees  under  his  fiat    The  9th  section  enacts,  that  the  assignees 
shall  be  entitled  to  claim  and  demand  from  the  petitioner,  at  any  time 
after  the  said  final  order,  any  estate  and  effects  acquired  by  him  at  any 
time  after  such  order  shall  have  been  made ;  and  that  all  such  estate 
and  effect^,  of  what  kind  soever,  and  wheresoever  situate,  shall  be  abso- 
lately  vested  in  such  assignees,  upon  their  filing  a  copy  of  their  claim, 
served  upon  the  petitioner  personally,  or  by  leaving  it  at  the  place  of 
residence  mentioned  in  his  notice  of  petition ;  and  that  they  shall  hold 
the  same  in  like  manner  as  they  held  the  estate  and  effects  of  the  peti- 
tioner transferred  by  force  of  the  final  order  thereinbefore  provided: 
provided  always  that  no  assignee  of  any  insolvent  shall  be  authorised 
by  virtue  of  that  act  to  take  possession  of  any  estate  or  effects  which 
the  insolvent  shall  have  acquired  or  become  possessed  of  after  the 
making  of  the  final  order  therein  mentioned,  except  under  the  authority 
of  an  order  of  the  said  commissioner,  or  of  the  court  of  review  in  bank* 
ruptcy,  made  for  that  purpose,  and  then  only  to  the  extent  Mid  at  the 
time  and  in  manner  directed  by  such,  order.     Then,  the  10th  section, 
which  gives  the  form  of  plea,  enacts,  <<that,  if  any  suit  or  action  is 
brought  against  any  petitioner  for  or  in  respect  of  any  debt  contracted 
before  the  date  of  filing  his  petition,  it  shall  be  a  sufficient  plea  in  bar 
of  the  said  suit  or  action,  that  such  petition  was  duly  presented,  and  a 
final  order  for  protection  and  distribution  made  by  a  commissioner  duly 
authorized, — ^whereof  the  production  of  the  order  signed  by  the  com- 
missioner,  with  proof  of  his  handwriting,  shall  be  sufficient  evidence." 
Then  comes  the  7  &  8  Vict.  c.  96,  the  1st  section  of  which,  reciting 
the  expediency  of  amending  the  former  act,  enacts  <cthat  a  petition  for 
4^4.^01  *pi*otection  from  process  under  the  $aid  €ut,  may  be  presented  to 
'^^  any  court  or  district  court  of  bankruptcy  within  the  district  of 
which  the  petitioner  shall  have  resided  twelve  calendar  months,  without 
any  notice  whatever  being  given  to  any  creditor,  or  in  the  London 
*  gazette,  or  any  newspaper."     The  2d  section  gives  the  form  of  the 
petition.     The  3d  provides  for  the  notices  to  be  given  to  creditors,  the 
examination  of  the  petitioner,  and  the  choice  of  assignees.     The  4th 
section  enacts  that  « the  property  of  the  petitioner  shall,  for  the  pur- 
poses of  the  said  recited  act  and  of  this  act,  vest  in  the  assignee  or 
assignees  for  the  time  being,  by  virtue  of  the  appointment  of  such 
assignee  or  assignees.'*    For  the  meaning  of  the  word  <<  property," 
reference  must  be  had  to  the  73d  section,  which  enacts,  <<  that,  in  con- 
struing this  act,  the  word  ^property'  shall  mean  and  include  all  the  real 
and  personal  estate  and  effects  of  the  petitioner  within  this  realm  and 
abroad  (except  the  wearing  apparel,  and  such  other  articles,  of  the  value 
in  that  behalf  aforesaid,  as  may  by  this  act  be  excepted  from  the  ope- 
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ration  of  the  said  recited  act  and  this  act),  and  all  the  future  estate, 
right,  title,  interest,  and  trust  of  such  petitioner  in  or  to  any  real  or 
personal  estate  and  effects  within  this  realm  or  abroad,  which  such  peti- 
tioner may  purchase,  or  which  may  revert,  descend,  be  devised  or  be- 
qaeathed,  or  come  to  him  before  he  shall  have  obtained  the  final  order, 
and  all  debts  due  or  to  be  due  to  such  petitioner  before  he  shall  have 
obtained  such  final  order."  The  5th  section  provides,  that,  upon  the  peti- 
tion being  filed,  the  commissioner  shall  have  the  like  power  for  seizure 
of  the  property  of  the  petitioner,  and  examination  of  him  and  of  other 
persons,  as  in  cases  of  bankruptcy.  Further  provisions  for  the  mode  of 
dealing  with  the  property  of  the  petitioner,  are  contained  in  the  9th  and 
10th  sections.  Then  comes  the  22d  section,  which  enaets,  <<  that  the 
*final  order  to  be  made  under  the  provisions  of  the  said  act,  as 


amended  by  this  act,  shall  protect  the  per$on  of  the  petitioner 


[*463 


from  being  taken  or  detained  under  any  process  whatever,  in  the  cases 
hereinafter  mentioned,  that  is  to  say,  from  all  process  in  respect  of  the 
several  debts  and  sums  of  money  due  or  claimed  to  be  due  at  the  time 
of  filing  the  petition,  from  such  petitioner  to  the  several  persons  named 
in  his  schedule  as  creditors,  or  as  claiming  to  be  creditors,  for  the  same, 
respectively,  or  for  which  such  persons  shall  have  given  credit  to  such 
petitioner  before  the  time  of  filing  such  petition,  and  which  were  not 
then  payable,  or  in  respect  of  the  claims  of  any  other  persons,  not 
known  to  such  petitioner  at  the  time  of  making  the  final  order,  who  may 
be  endorsees  or  holders  of  any  negotiable  securities  set  forth  in  such 
schedule,*'  kc.  [Maulb,  J. — In  terms,  that  is  confined  to  the  protec- 
tion of  the  person  of  the  petitioner.]  The  question  is,  whether  the  10th 
section  of  the  former  act  does  not  remain  in  force.  The  74th  section 
of  the  later  act  expressly  enacts  <<  that  nothing  herein  contained  shall 
be  construed  to  repeal,  affect,  or  in  any  manner  alter  the  provisions  of 
the  said  recited  act,  except  so  far  as  herein  above  expressly  provided, 
or  except  so  far  as  the  provisions  of  the  said  recited  act  may  be  incon- 
sistent with  or  at  variance  with  the  provisions  of  this  act."  Reading 
the  two  acts  as  one,  there  is  nothing  in  he  second  act  which  is  incon- 
sistent with  the  10th  section  of  the  first  act.  [Mavlk,  J. — If  the  future 
property  vest  by  the  petition  in  the  assignee,  it  seems  to  be  a  reason 
why  the  final  order  should  be  a  bar.]  Some  light  is  thrown  upon  the 
subject  by  the  28th  section  of  the  7  &  8  Vict.  c.  96,  which  enacts, 
«that,  if,  for  any  of  the  causes  in  that  behalf  aforesaid,  no  day  be  named 
for  making  the  final  order,  or  if  the  consideration  of  such  final  order  be 
adjourned  sine  die^  or  such  final  order  be  refused,  the  commissioner  shall 
*have  the  power,  after  the  expiration  of  such  time  subsequent  to  rn^ActA 
the  filing  of  the  petition,  as,  having  regard  to  all  the  circum-  ^ 
stances  of  the  insolvency,  and  the  conduct  of  the  petitioner  as  an  insol- 
vent debtor  before  and  after  his  insolvency,  the  commissioner  shall 
think  just,  and  after  hearing  the  petitioner,  or  any  of  his  creditors,  or 
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bis  or  their  counsel  or  attorneys,  to  make  an  order  to  protect  the 
petitioner  from  being  taken  or  detained  under  any  process  wbatever  for 
or  in  respect  of  tbe  several  debts  and  sums  of  money  due  or  claimed  to 
be  due  at  the  time  of  filing  his  petition,  from  the  said  petitioner,  to  the 
several  persons  named  in  his  schedule  as  creditors,  or  as  claiming  to  be 
creditors,  for  the  same,  respectively,  or  for  which  such  person  should 
have  given  credit  to  the  said  petitioner  before  the  time  of  filing  his 
petition,  and  which  were  not  then  payable,  and  as  to  the  claims  of  all 
other  persons  not  known  to  the  said  petitioner  at  the  time  of  making 
such  order,  who  may  be  endorsers  {sic)  or  holders  of  any  negotiable 
security  set  forth  in  his  said  schedule :  provided,  always,  that  no  debtor 
shall  be  imprisoned  on  any  process  for  more  than  twelve  calendar 
months,  for  any  debt  contracted  before  filing  his  petition,  in  case  the 
final  order  shall  be  refused,  or  shall  not  be  made,  or  in  case  the  pro- 
tecting order  shall  not  be  renewed." 

To  constitute  a  good  plea,  the  form  given  by  the  10th  section  of  the 
5  &  6  Vict.  c.  116,  must  be  strictly  pursued,  or  the  plea  must  go  on  to 
allege  that  all  the  steps  required  by  the  4th  section  have  been  dulj 
Uken :  Nicholls  v.  Payne,  7  M.  &  G.  927  (E.  C.  L.  R.  vol.  49),  8  Scott, 
N.  R.  732;  Gillon  v.  Deare,  2  M.  Gr.  &  S.  309  (E.  C.  L.  R.  vol.  62); 
Wright  V.  Hutchinson,  4  M.  Gr.  &  S.  569  (E.  C.  L.  R.  vol.  56) ;  Laurie 
V.  Bendall,  12  Q.  B.  634  (E.  C.  L.  R.  vol.  64).  The  case  of  Toomer  v. 
Gingell,  3  M.  Gr.  k  S.  322  (E.  G.  L.  R.  vol.  54),  has  been  supposed  to 
*Af{tr\  ^®  ^^  ^variance  with  the  decision  of  the  Court  of  Exchequer  in 
J  Jacobs  V.  Hyde  and  Platel  v.  Bevill,  2  Exch.  508,  517.t  But, 
in  Toomer  v.  Gingell,  the  plea  was  clearly  a  bad  plea :  it  contained  no 
statement  that  any  assignee  had  been  appointed,  or  that  the  creditors 
had  any  means  whereby  to  obtain  the  future  property  of  the  insolvent ; 
nor  was  the  general  form  given  by  s.  10  followed.  In  Miles  v.  Pope, 
5  M.  Gr.  k  S.  292  (E.  G.  L.  R.  vol.  57),  a  plea  alleging  that  the  defend- 
ant had  obtained  a  final  order  far  protection  and  diatributiony  under  the 
7  &  8  Vict.  c.  96,  was  holden  not  to  be  proved  by  the  production  of  a 
mere  order  for  personal  protection,  under  s.  28.  Rolfb,  B.,  in  deliver- 
ing the  judgment  of  the  court  in  Platel  v.  Bevill,  says:  (<0n  a  careful 
consideration  of  the  clauses  of  both  acts,  we  think  the  intention  of  the 
legislature  is  sufficiently  plain,  and  that  there  is  no  difference  in  the 
legal  effect  of  the  final  order  given  under  the  second,  from  that  given 
under  the  first  act,  as  to  the  discharge  of  the  insolvent.  In  both,  ^re 
are  of  opinion  that  it  constitutes  an  absolute  bar  to  the  actions  in 
respect  of  which  it  is  a  protection."  And,  after  a  minute  criticism  of 
tbe  various  clauses  of  the  two  acts,  the  learned  baron  concludes :  '' Con- 
sidering the  two  acts  together  as  one  system,  we  see  no  reason  to  sap- 
pose  that  the  legislature,  which  clearly  meant  to  give  facilities  to  the 
debtor  to  obtain  his  discharge,  intended  also  to  limit  the  operation  of 
that  discharge  under  the  new  act,  all  his  property,  present  and  fatorc, 
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being  disposed  of  for  the  benefit  of  creditors  in  the  same  way  in  both 
acts.  We  think  that  the  legal  effect  of  the  discharge  is  the  same  in 
both  acts,  and  that  the  effect  inartificially  described  in  the  10th  section 
belongs  just  as  much  to  an  order  under  the  second,  as  under  the  first 
act.  This  view  of  the  two  acts  differs  from  that  which  my  Brother 
Maule  is  reported  to  have  taken  in  the  case  of  Toomer  *t;.  Gin-  r^^Ana 
gell.  The  question  in  that  case  was  not  fully  argued,  the  learned  ^ 
counsel  for  the  defendant  having,  after  taking  time,  acted  upon  the 
impression,  as  to  the  meaning  of  the  second  act,  which  its  language  is, 
at  first  sight,  so  likely  to  create,  and  abandoned  the  argument.  Upon 
the  best  consideration  we  can  give  to  these  acts,  we  think  that  the  im- 
pression was  a  wrong  one,  and  that  the  effect  of  the  final  order  is  the  same 
under  both  acts."  The  point  was  again  argued  in  this  court,  in  Nash  v. 
Brown,  6  M.  Gr.  &  S.  584  (E.  C.  L.  R.  vol.  60) ;  but  the  court  gave  no 
opinion  upon  it,  the  judgment  ultimately  proceeding  upon  the  ground 
that  it  sufficiently  appeared  that  the  petition  and  order  were  under  the 
5  &  6  Vict.  c.  116.  [Maule,  J. — Under  the  first  act,  the  order  in 
terms  ordered  the  protection  of  the  person  of  the  petitioner,  and  the 
distribution  of  his  estate.  Under  the  second  act,  we  thought, — though 
we  do  not  seem  to  have  been  properly  understood, — that  the  vesting,  if 
assumed  to  take  place,  will  entitle  the  party  to  his  discharge.  I  do  not 
gather  from  the  case  of  Platel  v.  Bevill,  that  the  Court  of  Exchequer 
intimate  an  opinion  that  an  order  of  discharge  under  the  7  &  8  Vict.  c. 
96,  without  an  allegation  of  the  appointment  of  an  assignee,  would  be 
a  bar.]  No.  [Maulb,  J. — This  court  thought  it  necessary  that  the 
property  should  vest :  the  Court  of  Exchequer  think  so  too.  In  Toomer 
V,  Gingell,  the  property  did  not  vest :  in  Platel  v.  Bevill  it  did.  The 
Court  of  Exchequer  treat  that  as  a  difference  of  opinion.] 

CawUnffj  contra. — The  10th  section  of  the  5  &  6  Vict.  c.  116,  is 
impliedly  repealed  by  the  subsequent  inconsistent  provisions  of  the  7 
k  8  Vict.  c.  96, — to  such  an  extent,  at  all  events,  as  to  make  this  a  bad 
plea.  The  *5  &  6  Vict.  c.  116,  was  passed  at  a  time  when  impri-  r^i^j 
sonment  for  debt  was  thought  to  have  been  carried  too  far :  this  ^ 
sufficiently  appears  from  the  recital,  which  declares  ic  to  be  (<  expedient 
to  protect  from  all  process  against  the  person,  such  persons  as  have 
become  indebted  without  any  fraud  or  gross  w  culpable  negligence,  so 
as,  nevertheless,  their  estates  may  be  duly  distributed  among  their  cre- 
ditors." Under  the  former  acts,  7  6.  4,  c.  57,  and  1  &  2  Vict.  c.  110, 
it  was  necessary  that  the  party  availing  himself  of  the  benefit  of  those 
acts,  should,  at  the  time  of  petitioning,  be  in  actual  custody.  In  dis- 
pensing  with  that  condition,  the  legislature  seems  to  have  intended  to 
confine  the  boon  to  those  petitioners  whose  conduct  had  been  honest  anil 
bond  fide.  The  petition  must  have  annexed  to  it  a  full  and  true  dis- 
closure of  the  petitioner's  debts  and  property ;  and,  upon  the  filing  of 
the  petition,  all  the  estate  and  effects  of  the  petitioner  forthwith  become 
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vested  in  the  official  assigDee.  By  section  4,  the  commissioner  is  to 
examine  the  petitioner  upon  oath ;  and,  if  satisfied  that  the  allegations 
in  the  petition,  and  the  matters  in  the  schedule  are  true,  and  that  the 
debts  have  not  been  contracted  by  fraud  or  breach  of  trust,  &c.,  he  is 
to  make  an  order, — «« which  order  shall  be  called  a  final  order,  and  shall 
be  for  the  protection  of  the  person  of  the  petitioner  from  all  process, 
and  for  the  vesting  of  his  estate  and  effects  in  an  official  assignee,"  &c. 
Section  7  enacts,  that,  from  and  after  the  final  order,  the  whole  estate, 
present  and  future,  shall  become  absolutely  vested  in  the  official  assignee 
and  creditors'  assignee.  Then  the  10th  section  enacts,  <<  that,  if  aoj 
suit  or  action  is  brought  against  any  petitioner  for  or  in  respect  of  any 
debt  contracted  before  the  date  of  filing  his  petition,  it  shall  be  a  sufS- 
cient  plea  in  bar  of  the  said  suit  or  action  that  such  petition  was  duly 
presented,  and  a  final  order  for  protection  and  distribution  made  by  a 
*4.BA1  c<)i^™^ioQ^r  ^^7  ^authorized,  whereof  the  production  of  the 

^  order  signed  by  the  commissioner,  with  proof  of  his  handwriting, 
shall  be  sufficient  evidence."  There  the  final  order  is  calhd  an  order 
for  protection  and  dUtribtUion.  So  that  the  final  order  is  for  three  pur- 
poses,— first,  for  protecting  the  person  of  the  petitioner  from  all  pio- 
cess, — secondly,  for  vesting  his  estate  in  the  assignees, — ^thirdly,  for 
distribution  of  his  estate  among  his  creditors.  Without  the  7th  aud 
10th  sections,  the  estate  would  not  have  vested,  and  the  petitioner  would 
have  had  no  protection.  There  was  no  provision  in  the  act  for  di»tribth 
tion :  the  act,  therefore,  became  a  dead  letter :  <<  its  effect  was,  to  take 
the  property  out  of  the  hands  of  the  debtor,  and  place  it  in  the  insol- 
vent court,  where  it  remained  without  any  power  on  the  part  of  tbe 
creditors  to  take  it  out.  "(a)  The  7th  section  shows  how  the  estate  is 
to  vest :  it  enacts,  «« that,  from  and  after  the  passing  of  the  final  order, 
the  whole  estate,  present  and  future,  as  well  real  as  personal,  and  as 
well  in  the  colonies  as  in  the  united  kingdom,  all  the  effects,  and  all  the 
credits  of  the  petitioner  shall  become  absolutely  vested  in  the  official 
assignee  and  the  assignee  chosen  by  the  creditors,  without  any  deed  or 
conveyance ;  which  assignees  shall  hold  the  same  as  fully  as  if  the  peti- 
tioner had  been  made  a  bankrupt,  and  they  had  been  assignees  under 
his  fiat^''  &c.  [Maule,  J. — Does  not  that  make  the  assignees  trustees 
for  the  creditors  ?]  Possibly  it  might,  in  equity.  But  for  the  10th 
section,  the  final  order  would  give  no  protection.  The  consequence  of 
the  present  wii  future  property  of  the  petitioner  vesting  in  the  assignees, 
by  s.  7,  was,  tlutt  the  party  was  reduced  to  a  state  of  pauperism.  The 
legislature,  therefore,  went  further  than  they  intended,  by  exposing  him 
*lfiQl  *^  imprisonment  for  life, — ^which  was  *evidently  contrary  to  the 

^  spirit  in  which  the  earlier  provisions  of  the  statute  were  con- 
ceived. The  10th  section  is  not  confined  to  creditors  whose  debts  are 
ceheduled,  but  applies  to  all  who  were  creditors  before  the  date  of  filing 

(a)  Per  Lord  Cotte5BAX,  in  Pom.  Proo.    See  Hansard's  Debates,  VoL  76,  p.  1394. 
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the  petition.  Under  the  former  acts,  7  G.  4,  c.  57,  ss.  46,  61,  and  1 
k  2  Vict.  c.  110,  88.  75,  91, — the  insolvent  coald  only  plead  his  dis- 
charge in  bar  against  scheduled  creditors.  [Cresswbll,  J. — ^The  comniis- 
Bioner  has  power,  under  s.  4,  to  determine  whether  or  not  the  condition 
of  filing  a  faithful  schedule  has  been  fulfilled.  Maulb,  J. — The  12th 
section  seisms  to  have  been  designed  to  remedy  the  inconvenience  to 
which  you  allude.]  It  does  so,  but  in  a  very  imperfect  manner,  by 
enabling  the  commissioner,— if  he  sees  reason  to  believe  that  the  peti- 
tioner had  not,  before  the  making  of  the  order  sought  to  be  rescinded, 
made  a  full  disclosure  of  his  estate,  efiects,  and  debts,  or  had,  since  the 
making  of  such  order,  not  given  notice  to  the  assignees  of  any  property 
after  acquired  by  him, — to  rescind  the  final  order,  so  far  as  it  relates 
to  the  protection  of  the  petitioner's  person  from  process,  and  as  far  as 
relates  to  the  effect  of  such  order  in  bar  of  suits  and  actions.  [Wili- 
LUMS,  J. — If  all  the  protection  the  petitioner  gets  is  derived  from  the 
10th  section,  though  it  enables  him  to  plead  in  bar  the  final  order,  he 
could  not  reply  it  to  a  plea  of  set-off.]  That  is  an  additional  difficulty. 
The  7  &  8  Vict.  c.  96,  was  passed  to  remedy  these  defects  in  the 
former  act.  It  had  the  same  objects  in  view,  and  has  carried  them  out 
more  correctly.  The  1st  section  dispenses  with  notice.  The  2d  section 
provides  the  form  of  petition,  and  requires  the  petition  and  schedule  to 
be  verified  by  affidavit.  By  s.  4,  the  property  of  the  petitioner  is  vested 
in  the  assignees.  The  final  order,  under  s.  22,  is  an  order  for  the  pro- 
tectum  of  the  person  only^  <<  from  all  process  in  respect  *of  the 
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the  time  of  filing  the  petition,  from  such  petitioner  to  the  several  per- 
sons named  in  his  schedule  as  creditors,  or  as  claiming  to  be  creditors, 
for  the  same  respectively,  or  for  which  such  persons  shall  have  given 
credit  to  such  petitioner  before  the  time  of  filing  such  petition,  and 
which  were  not  then  payable,  or  in  respect  of  the  claims  of  any  other 
persons,  not  known  to  such  petitioner  at  the  time  of  making  the  final 
order,  who  may  be  endorsees  or  holders  of  any  negotiable  securities  set 
forth  in  such  schedule."  [Maule,  J. — This  you  say  altogether  puts  an 
end  to  s.  10  of  the  5  &  6  Vict.  c.  116  ?]  Yes :  and  it  limits  the  pro- 
tection to  creditors  whose  debts  are  mentioned  in  the  schedule.  [Maulb, 
J. — ^May  not  the  22d  section  of  the  7  &  8  Vict.  c.  96,  consistently  stand 
with  88.  7  and  10  of  the  5  &  6  Vict.  c.  116 1  Section  22  contains  no 
negative  words.]  It  is  laid  down  by  Etrbs,  J.,(a)  in  Harcourt  v.  Fox, 
1  Show.  506,  520,(i)  that  «  statutes  introductive  of  a  new  law,  penned 
in  the  affirmative,  do  always  repeal  former  statutes  concerning  the  same 
matter,  as  implying  a  negative."  After  the  passing  of  the  second  act, 
there  can  no  longer  be  a  final  order  for  protection  and  dietribuiion ; 

(a)  SAMintL  Btbbb,  Jait.  of  E.  B. 

(6)  And  iM  TowDseod'i  case,  Plowd.  118 ;  Jenk.  Cent  80 ;  Vf  eihweii  v.  Baldwin,  1  Sidert 
l&ipoit»478(a>. 
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and  the  protectioa  is  limited  to  sach  creditors  as  are  named  in  th6 
schedule,  and  to  the  person  of  the  petitioner.     The  73d  section  of  the 

7  &  8  Viet.  c.  96,  shows  what  "  property"  of  the  petitioner  vests  under 
s.  4  in  the  assignees :  it  enacts,  that,  <<  in  construing  this  act,  the  word 
« property,'  shall  mean  and  include  all  the  real  and  personal  estate  and 
eifects  of  the  petitioner  within  this  realm  and  abroad  (except  the  wear- 
ing apparel,  and  such  other  articles  of  the  value  in  that  behalf  aforesaid 

*i^ll  ^  ^^^  ^^  ^^^  ^^^  ^^  excepted  '*'from  the  operation  of  the  said 
-'  recited  act  and  this  act),  and  all  the  future  estate,  right,  title, 
interest,  and  trust  of  such  petitioner  in  or  to  any  real  or  personal  estate 
and  effects  within  this  realm  or  abroad,  which  such  petitioner  may  par- 
chase,  or  which  may  revert,  descend,  be  devised  or  bequeathed,  or  come 
to  him  i^ore  he  shall  have  obtaified  the  final  order j  and  all  debts  due  or 
to  be  due  to  such  petitioner  before  he  shall  have  obtained  such  final 
order."  [Maule,  J. — There  is  no  doubt  that  the  7  &  8  Vict.  c.  96, 
applies  to  a  limited  futurity.]  Nicholls  v,  Payne,  Gillon  v.  Deare,  and 
Wright  V.  Hutchison,  proceeded  upon  the  5  &  6  Vict.  c.  116.  Miles  r. 
Pope  has  no  bearing  whatever  on  the  question.  And,  with  respect  to 
Toomer  v.  Gingell,  the  point  for  argument  there  was, — « that  the  plea 
afforded  no  answer  to  the  action,  the  order  therein  set  forth  only  pro- 
tecting the  person  of  the  defendant  from  arrest  or  detention  for  the 
debts  therein  specified,  and  being  no  bar  to  an  action  for  the  recovery 
of  them."  The  plea  showed  an  order  in  the  form  given  by  the  7  &  8 
Vict.  c.  96,  but  not  an  order  for  distribution.  The  case  was  not  decided, 
— as  is  suggested, — on  the  point  of  pleading.  [Maulb,  J. — The  court 
in  that  case  intimate  an  opinion  that  the  construction  yon  are  now 
contending  for  is  the  true  one.]  Yes.  In  the  argument  in  Jacobs  v. 
Hyde,  2  Exch.  510,t  it  is  suggested,  that  <<  the  22d  section  of  the  7  i 

8  Vict.  c.  96,  is  substituted  for  the  4th  section  of  the  5  &  6  Vict.  c. 
116,  leaving  the  10th  section  of  the  previous  act  unaffected  by  its  pro- 
visions." The  22d  section  of  the  later  act,  however,  it  is  submitted,  is 
substituted  for  the  10th  section  of  the  former  act, — or,  rather,  for  both 
the  4th  and  the  10th  sections.  [Maule,  J. — If  the  protection  given  by 
^±701  ^'  ^  ^^  taken  away,  and  something  is  substituted  for  it,  *and8. 

''''  10  gives  a  defence  in  the  one  case  and  not  in  the  other,  s.  10 
of  course  falls  ;  for,  when  a  thing  eannot  be  done,  the  mode  of  doing  it 
is  not  material.]  There  is  nothing  in  the  judgment  of  the  Court  of 
Exchequer  in  Platel  v.  Bevill  that  necessarily  shows  this  plea  to  be  a 
good  one. 

Hugh  Hilly  in  reply. — The  question  is,  whether  the  10th  section  of 
the  5  &  6  Vict.  c.  116,  is  impliedly  repealed  by  the  7  &  8  Vict.  c.  96. 
By  s.  4  of  the  former  act,  the  final  order  is  declared  to  be  <^  for  the 
protection  of  the  person  of  the  petitioner  from  all  process,  and  for  the 
vesting  of  his  estate  and  effects  in  the  assignee :"  and  sect.  7  enacts, 
(bat,  from  and  after  the  passing  of  the  final  order,  the  whole  estate. 
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present  and  future^  shall  become  absolutely  vested  in  the  official  assignee, 
without  any  deed  or  conveyance.  Under  this  section,  the  property 
which  passes  to  the  assignees,  must  be  property  which  is  capable  of 
Testing, — such  an  interest  as  could  be  conveyed  by  deed,  and  which 
would  presently  vest :  it  must  be  something  actually  or  potentially  in 
che  possession  of  the  petitioner  at  the  time :  Lunn  v.  Thornton,  1  M. 
6r.  &  S.  379  (E.  G.  L.  R.  vol.  50).  The  9th  section  shows  that  this 
is  the  meaning  of  s.  7:  it  enacts  <<that  the  said  assignees  shall  be 
entitled  to  claim  and  demand  from  the  said  petitioner,  at  any  time  after 
the  said  final  order,  any  estate  and  efiects  acquired  by  him  at  nny  time 
after  such  order  shall  have  been  made ;  and  all  such  estate  and  cfiecis, 
of  what  kind  soever,  and  wheresoever  situate,  shall  be  absolutely  veited 
in  such  assignees,  upon  their  filing  a  copy  of  their  claim,  served  upon 
the  petitioner  personally,  or  by  leaving  it  at  the  place  of  residc^nce 
mentioned  in  his  notice  of  petition,  and  they  shall  hold  the  sane  e  in 
like  manner  *as  they  held  the  estate  and  effects  of  the  petitioner  r  {^479 
transferred  by  force  of  the  final  order,  as  hereinbefore  provided :"  *- 
and  then  follows  a  provision  as  to  the  mode  in  which  the  assignees  are 
to  obtain  possession  of  such  property.  Under  the  first  act,  the  pro- 
perty did  not  vest  until  the  final  order, — s.  4.  Under  the  correspond- 
ing section  of  the  second  act,  it  vests  in  the  assignees,  by  virtue  of 
their  appointment,  before  the  final  order.  The  provisions  in  the  first 
act  as  to  after  acquired  property,  are  left  untouched  by  the  second  act. 
[Crksswell,  J. — The  7th  section  of  the  5  &  6  Vict.  c.  116,  had  effect 
upon  the  same  property  as  the  vesting  clause  (s.  4)  of  the  7  &  8  Vict, 
e.  96  has,  and  is  not  altered  by  it.  If  so,  and  the  9th  section  remains 
unaltered,  what  necessity  was  there  for  making  any  new  provision  ?] 
The  legal  effect  is  the  same,  though  the  7th  section  is  altered  os  to  its 
machinery.  It  is  a  mistake  to  say  that,  under  the  former  act,  the  dis- 
charge was  only  given  by  s.  10.  Gillon  v.  Deare,  2  M.  Gr.  &;  S.  309  (E. 
C.  L.  R.  vol.  52),  3  D.  &  L.  417,  and  Wright  v.  Hutchinson,  4  M.  Gr.  &  S. 
569  (E.  C.  L.  R.  vol.  56),  show  that  a  discharge  may  be  pleaded  under 
s.  4.  In  s.  4  of  the  5  &  6  Vict.  c.  116,  the  order  is  called  a  final  order 
for  protection  and  for  vesting:  in  s.  10,  it  is  called  a  final  order  for  pro- 
tection and  distribtUion.  Under  the  22d  section  of  the  7  &  8  Yict.  c. 
96,  the  final  order  is  for  protection  only, — nothing  being  said  about 
vesting  or  distribution.  [Maulb,  J. — Under  both  acts,  it  is  the  final 
order  that  enables  the  assignees  to  distribute.]  In  truth,  the  provisoes 
of  the  two  statutes  are  substantially  the  same :  the  only  difference  is, 
in  the  mode  in  which  they  are  to  be  worked  out.  [Maule,  J. — Sup- 
pose, instead  of  availing  himself  of  s.  10,  a  defendant,  in  pleading, — 
or  a  plaintiff,  in  replying  to  a  plea  of  set-off, — were  to  set  out  the  pro- 
ceedings and  the  order,  must  he  not  aver  *that  the  debt  was  r^^^^ 
scheduled?]  Yes.  [Maulb,  J. — ^But  you  say  that  that  does  '- 
not  apply,  where  the  party  avails  himself  of  the  form  given  by  the  10th 
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section  ?]    Precisely  so.     If  the  debt  is  not  in  the  schedule,  that  omis- 
sion should  come  by  way  of  replication.  Cur,  adv.  vult 

Cresswell,  J.,  now  delivered  the  judgment  of  the  court. 

This  demurrer  was  argued  before  us,  with  much  ingenuity,  during 
the  last  term.  In  support  of  the  demurrer,  it  was  contended,  that, 
although  the  alleged  order  for  protection  and  distribution  mentioned  it 
the  plea,  was  made  after  the  passing  of  the  7  &  8  Vict,  c  96,  that  plea 
is  still  a  good  and  sufficient  plea  in  bar,  by  virtue  of  the  10th  section 
of  the  former  act,  the  5  &  6  Vict.  c.  116. 

By  the  1st  section  of  that  act,  certain  persons  were  enabled  to  pre- 
sent a  petition  to  the  court  of  bankruptcy,  for  protection  from  process, 
and  the  court,  or  any  commissioner  to  whom  any  such  petition  was 
referred,  might  give  an  interim  order  for  protection  against  all  process 
whatever,  either  against  the  person  or  property  of  the  petitioner.  By 
section  4,  the  commissioner  was  authorized,  on  being  satisfied  of  certain 
matters,  to  grant  an  order,  « which  shall  be  called  9k  final  order^  and 
shall  be  for  the  protection  of  the  person  of  the  petitioner  from  all  pro- 
cess, and  for  the  vesting  of  his  estate  and  effects  in  an  assignee  to  be 
named  by  such  commissioner,  together  with  an  assignee  to  be  chosen 
by  the  creditors," — as  therein  mentioned.  By  the  5th  section,  the 
commissioner  was  empowered  to  renew  the  interim  order,  from  time  to 
time,  until  «(the  final  order  for  protection  and  dittribution"  This 
plainly  refers  to  the  final  order  mentioned  in  the  preceding  section,  and 
♦4.7 '^l  *^®''®f"^''®  gives  to  the  order  for  protecting  *the  person  of  the 
•^  petitioner,  and  for  vesting  his  estate  in  assignees,  the  designation 
of  <<an  order  for  protection  and  distribution.*'  Section  7  provided, 
that,  from  and  after  the  passing  of  the  final  order,  all  the  present  and 
future  estate  of  the  petitioner  should  become  absolutely  vested  in  the 
assignees :  and  the  9th  section  gave  the  assignees  a  right  to  demand 
of  the  petitioner  all  property  acquired  by  him  after  the  final  order,  and 
enacted,  that,  upon  certain  steps  being  taken,  it  should  become  abso- 
lutely vested  in  the  assignees.  This  section  gave  rise  to  some  discus- 
sion as  to  the  meaning  of  the  Yford  future  in  section  7:  but  it  is  not 
necessary  to  deal  with  it,  in  deciding  this  case.  Then  came  section  10, 
by  which  it  was  enacted,  « that,  if  any  suit  or  action  is  brought  against 
any  petitioner  for  or  in  respect  of  any  debt  contracted  before  the  date 
of  filing  his  petition,  it  shall  be  a  sufficient  plea  in  bar  of  the  said  suit 
or  action,  that  such  petition  was  duly  presented,  and  a  final  order  for 
protection  and  distribution  made  by  a  commissioner  duly  authorized ; 
whereof  the  production  of  the  order,  signed  by  the  commissioner,  with 
proof  of  his  handwriting,  shall  be  sufficient  evidence." 

The  plea  in  the  present  case  is  framed  in  accordance  with  that 
section.  It  alleges,  that,  after  the  accruing  of  the  debts  in  the  intro- 
ductory part  of  the  plea  mentioned,  a  petition  for  the  protection  of 
the  defendant  from  process,  was  duly  presented,  that  a  final  order  for 
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protection  and  distribution  was  made,  and  that  the  said  debts  were 
contracted  before  the  filing  of  the  petition.  If  that  section  remains 
unaltered  by  any  subsequent  enactment,  we  think  that  the  plea  in  this 
form  must  be  held  to  be  a  good  plea  in  bar :  and  so  it  was  considered 
by  counsel  on  the  argument  of  the  case,  which  turned  upon  the  effect 
to  be  given  to  the  subsequent  statute  of  the  7  &  8  Vict.  c.  96,  the  1st 
section  of  which  recites  that  it  is  expedient  to  amend  the  5  &  6  Vict, 
c.  116 :  *but  the  74th  section  enacts  «<  that  nothing  herein  con-  r^^^/. 
tained  shall  be  construed  to  repeal,  affect,  or  in  any  manner  ^ 
alter  the  provisions  of  the  said  recited  act,  except  so  far  as  herein 
ftbove  expressly  provided,  or  except  so  far  as  the  provisions  of  the  said 
recited  act  may  be  inconsistent  with,  or  at  variance  with,  the  provisions 
of  this  act." 

Now,  the  10th  section  of  the  former  act  is  not  expressly  repealed ; 
and  the  question  is,  whether  it  is  inconsistent  with,  or  at  variance  with, 
the  provisions  of  this  latter  act.  In  order  to  determine  this,  we 
must  inquire  what  was  the  nature  of  the  order  made  under  the  former 
statute,  and  which  the  10th  section  allowed  to  be  pleaded  in  bar. 

By  the  4th  section,  it  appears  that  it  was  a  final  order  for  protection 
of  the  petitioner  against  all  proeus,  and  for  vesting  his  estate  in  the 
assignees ;  which  final  order  is,  by  the  5th  section,  named  «  an  order 
for  protection  and  distribution.*'  Thi$  order  is,  by  the  10th  section, 
allowed  to  be  pleaded  in  bar,  in  all  actions  brought  for  or  in  respect  of 
a  debt  contracted  before  the  date  or  filing  of  the  petition.  The  4th 
section  is  not  expressly  repealed  by  the  subsequent  act,  but  is  incon 
sistent  with  the  22d  section  of  it,  whereby  it  was  enacted  that  the  final 
order  to  be  made  under  thq  provisions  of  the  said  act,  as  amended  by 
this  act,  shall  protect  the  person  of  the  petitioner  from  being  taken  or 
detained  under  any  process  whatever,  in  the  cases  hereinafter  men- 
tioned (that  is  to  say),  <<  from  all  process  in  respect  of  the  several  debts 
and  sums  of  money  due,  or  claimed  to  be  due,  at.  the  time  of  filing  the 
petition,  from  such  petitioner  to  the  several  persons  named  in  his 
schedule  as  creditors,  or  as,"  &c.,  limiting  its  operation  to  persons 
and  claims  named  in  the  schedule.  This  is  inconsistent  with  the  4th 
section  of  the  former  act,  which  applied  generally  to  all  debts  con- 
tracted ^before  the  filing  of  the  petition ;  and  therefore  so  far  ^4,4^7 
repeals  it.  ^ 

Upon  the  same  principle,  it  appears  to  us,  that,  if  the  10th  section 
of  the  former  act  is  to  be  imported  into  the  7  &  8  Vict.  c.  96,  it  mast 
be  with  the  qualification  that  the  final  order  shall  only  be  a  bar  to 
actions  brought  in  respect  of  debts  or  claims  mentioned  in  the  schedule , 
for,  to  allow  it  as  a  bar  in  other  cases,  would  be  inconsistent  with  the 
latter  act. 

This  was  not  much  disputed  at  the  bar :  but  it  was  contended,  that 
the  plea  might  still  be  pleaded  in  the  form  before  given ;  and  that,  if 
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the  debt  was  not  in  the  schedule,  that  should  be  replied :  and  the  case 
of  Platel  V.  Bevill,  2  Exch.  511,t  was  cited  as  an  authority  to  that 
effect:  and  so  it  is;  but  the  question  principally  considered  in  that 
case,  was,  whether  a  final  order  obtained  under  the  7  &  8  Yict.  c.  96, 
constitutes  an  absolute  bar  to  an  action  for  the  debts  as  to  which  it  is  a 
protection,  or  operates  only  as  a  protection  of  the  person  of  the  insol- 
yent.  The  Court  of  Exchequer  decided  that  it  is  an  absolute  bar :  and, 
after  hearing  a  very  able  argument  on  that  question,  we  are  disposed  to 
agree  with  that  opinion,  but  abstain  from  binding  ourselves  by  a  decision 
on  the  point,  inasmuch  as  it  appears  to  us,  that,  assuming  the  final  order 
to  be  an  absolute  bar  in  all  cases  where  it  is  a  protection  at  all,  still  the 
plea  is  bad.  In  Platel  v.  Bevill,  the  attention  of  the  court  does  not 
appear  to  have  been'  drawn  to  the  limited  operation  of  the  final  order 
made  under  the  7  &  8  Yict.  c.  96,  viz.,  that  it  applies  only  to  debts  in 
the  schedule,  and  not  to  all  debts  contracted  before  the  filing  of  the 
petition. 

In  framing  a  plea  in  bar  under  the  10th  section  of  the  5  &;  6  Yict.  c. 
116,  it  was  necessary  to  allege  that  the  debt  sued  for  accrued  before 
n.AfjQ-y  the  filing  of  the  ^petition,  to  show  that  it  was  a  matter  upon 
^  which  the  final  order  might  operate ;  although  the  general  form 
of  plea  sanctioned  by  the  10th  section,  made  it  unnecessary  to  set  oat 
the  proceedings  before  the  commissioner ;  it  being  the  intention  of  the 
legislature  that  matters  decided  by  the  commissioner  should  not  be 
again  disputed, — ^as  was  said  by  Tindal,  G.  J.,  in  Cook  t*.  Henson,  1 
M.  Gr.  &  S.  908  (E.  C.  L.  R.  vol.  50),  8  D.  &  L.  177.  Upon  the  same 
principle,  we  think,  that,  in  order  to  make  a  plea  in  bar  good  under  the 
10th  section  of  the  5  &;  6  Yict.  c.  116,  construed  with  regard  to  the  7  & 
8  Yict.  c.  96,  it  should  allege,  not  only  that  the  debt  accrued  before  the 
filing  of  the  petition,  but  that  it  was  named  in  the  schedule. 

For  want  of  such  an  averment,  it  appears  to  us  that  this  plea  is  bad, 
and  that  our  judgment  must  be  for  the  plaintiff. 

But,  considering  the  doubtful  nature  of  the  question  that  is  argued, 
we  think  it  right  to  offer  the  defendant  leave  to  amend  his  plea,  on  the 
usual  terms.  Judgment  accordingly,  (a) 

(a)  A  apeefal  ■tatnte  does  not  derogate  fVoma  tpecial  statnte,  without  express  words  of 
derogation.  Jenk.  Cent  19S,  case  zi.  I  am  seised  of  the  manor  of  Dale,  and,  by  an  act  of 
parliament,  the  manor  is  given  to  J.  S.  in  fee,  with  a  proviso  that  aU  rights  of  strangers  be 
saved:  Per  Brooke  (Serjeant) :  This  act  is  void,  by  reason  of  the  "contrariosity"  of  the  prorifo. 
And  Gny  Palmes  (Serjeant)  held  {firat)  the  case  clear,  that  the  act  is  good,  and  the  proriso 
void.  Which  was  affirmed  by  others.  I  did  quctre.  M.  7  H.  8,  Keilwey,  174,  pi.  4.  And  see 
Walsingham's  case,  Plowd.  563;  Englefield's  case,  F.  Moore,  309,  1  Co.  Rep.  46,  47;  Dr. 
Foster's  case,  11  Co.  Rep.  56,  62,  63 ;  Owen  v.  Saunders,  1  Ld.  Raym.  158, 160.  See  also  F.  5. 
B.,  208,  H.  I.,  as  to  the  conflict  between  the  statate  of  Westm.  U.,  stat  1,  e.  21,  and  the  stotnto 
of  Westm.  II.,  Stat  1,  o.  1  (the  statate  De  Ponis),  passed  in  the  same  session. 
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The  plaintiST  declared  against  the  defendant  for  an  alleged  infringment  of  a  patent  for  "improvo- 
ments  in  the  mannfactnre  of  gas  for  the  purpose  of  illnmination,  and  in  the  apparatus  used 
irbeii  transmitting  and  measuring  gaa/'  The  defendant  pleaded, — fonrthlji  that  the  plaintiff 
did  not  particularly  describe  his  inrention,  and  in  what  manner  the  same  was  to  be  per- 
fonned,  Ac, — sizthlj,  that  the  invention  described  in  the  specification,  was  a  different 
iDreotion  from  that  for  which  the  letters-patent  were  granted,  by  reason  whereof  the  letters- 
patent  were  Toid.  At  the  trial,  Uie  plaintiff  put  in  a  specification,  the  title  of  which  described 
the  inrention  to  be  of  "  improvements  in  the  manufacture  of  gas  for  Illumination,  and  in  the 
^paratus  used  therein  and  when  transmitting  and  measuring  gas ;"  and  which  stated  it  to 
relate, — **  first,  to  a  mode  of  manufacturing  gas  for  the  purpose  of  illumlnaUon, — secondly,  to 
improvements  in  setting  and  heating  day  retorts  for  making  coal-gas, — thirdly,  to  a  mode  of 
nanu/acturing  clay  retorttf — fourthly,  to  improvements  in  apparatus  for  measuring  gas  when 
it  is  being  transmitted  to  the  consumer :" — 

Add  that  there  was  a  material  variance  between  the  invention  specified,  and  that  described  in 
the  title  of  letters-patent;  and,  consequently,  that  the  letters-patent  were  void;  and  that  the 
objection  was  available  under  either  the  fourth  or  the  sixth  plea. 

This  was  an  action  upon  the  case  for  the  infringement  of  a  patent. 

The  declaration  stated  that  the  plaintiff  and  one  Willidm  Richards^ 
before  and  at  the  time  of  the  making  of  the  letters-patent,  and  of  the 
committing  of  the  grievances  by  the  defendant  as  thereinafter  mentioned, 
were  the  true  and  first  inventors  of  certain  "  improvements  in  the  manu- 
facture of  gas  for  the  purpose  of  illumination,  and  in  apparatus  used 
when  transmitting  and  measuring  gas:"  it  then  proceeded  to  allege  the 
grant  to  them  of  letters-patent,  dated  the  7th  of  March,  1844,  subject 
to  the  usual  condition  for  the  enrolment  of  a  specification  within  six 
calendar  months ;  and  averred  that  such  specification  was  duly  enrolled 
on  the  7th  of  September,  1844 :  Breach,  that  the  defendant,  well  know- 
ing the  premises,  but  contriving,  and  wrongfully  intending  to  injure  the 
plaintiff,  and  to  deprive  him  of  the  profits,  benefits,  and  advantages 
which  he  *might  and  otherwise  would  have  derived  and  acquired  r^^^^A 
from  the  making,  using,  exercising,  and  vending  of  the  said  ^ 
invention,  after  the  making  of  the  said  letters-patent,  and  within  the 
term  of  years  in  the  said  letters  patent  mentioned,  to  wit,  on  the  11th 
of  September,  1845,  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  the  suit,  and  within  that  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland  called  England,  unlaw- 
fully and  unjustly,  without  the  leave  or  license,  and  against  the  will  of 
the  plaintiff  and  the  said  William  Richards,  or  either  of  them,  made 
and  sold  divers,  to  wit,  one  thousand  apparatus  to  be  used  for  trans- 
mitting and  measuring  gas,  with  certain  improvements  in  the  construc- 
tion thereof,  which  said  improvements  were  intended  to,  and  did,  imitate 
and  resemble  the  said  improvements  in  the  said  letters  patent  so  in- 
vented by  the  plaintiff  and  the  said  William  Richards  as  aforesaid,  in 
breach  of  the  said  apparatus,  and  against  the  privilege  so  granted  to 
the  plaintiff  and  the  said  William  Richards  and  their  assigns  as  afore- 
said ;  whereby  the  plaintiff  had  been  and  was  greatly  injured,  &c, 

VOL.  IX. — 21 
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The  defendant  pleaded,  amongst  other  pleas, — seoondly,  non  coneesmt; 
— ^fonrthlj,  that  the  plaintiff  and  the  said  William  Richards  did  not, 
nor  did  either  of  them  particularly  describe  and  ascertain  the  nature 
of  their  said  invention,  and  in  what  manner  the  same  was  to  be  per- 
formed, in  manner  and  form  as  the  plaintiff  had  above  in  that  behalf 
alleged,  concluding  to  the  country; — sixthly,  that  the  invention  in  the 
said  instrument  in  writing  particularly  described  and  ascertained,  was 
not  the  invention  for  which  the  said  letters  patent  were  granted,  but 
another  and  a  different  invention  ;  and  that,  by  reason  thereof,  the  said 
letters  patent,  and  the  rights,  liberties,  privileges,  benefits,  monopolies, 
^Af^^-^  and  advantages  in  and  by  the  said  letters  *patent  granted,  and 
^  the  prohibitions  therein  contained,  before  and  at  the  said  several 
times  when,  &c.,  were,  and  still  remained,  wholly  void  and  of  no  effect, 
and  the  same  were  and  continued  wholly  lost  to  the  plaintiff;  wherefore 
the  defendant  at  the  said  several  times  when,  &c.,  in  the  declaration 
mentioned,  committed  the  said  several  grievances  in  the  declaration 
mentioned,  as  he  lawfully  might  for  the  cause  aforesaid ;  verification  ;— 
seventhly,  that,  before  the  making  of  the  letters  patent,  the  plaintiff 
and  Richards,  by  their  petition  in  the  said  letters  patent  mentioned, 
represented  to  the  crown  that  the  said  invention  was  of,  amongst  other 
things,  improvements  in  the  manufacture  of  gas  for  the  purpose  of  illu- 
mination ;  whereas,  the  said  representation  was  false,  and  the  said  inven- 
tion was  not  an  invention  of  any  improvement  in  the  manufacture  of 
gus  for  the  purpose  of  illumination ;  whereby  the  crown  had  been  de- 
ceived in  the  grant,  &c.,  verification. 

The  plaintiff,  by  his  replication,  traversed  the  sixth  and  seventh  pleas, 
and  joined  issue  upon  the  others. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London, 
after  Trinity  term,  1847.  The  letters-patent,  which  were  put  in,  cor- 
responded with  the  claim  as  disclosed  in  the  declaration.  But  the  speci- 
fication, which  was  also  put  in  by  the  plaintiff,  recited  the  grant  of  s 
patent  with  a  somewhat  different  title, — stating  it  to  be  for  « improve- 
ments in  the  manufacture  of  gas  for  the  purpose  of  illumination,  and 
in  the  apparatus  used  therein  and  when  transmitting  and  measuring 
gas."  The  invention  was  described  as  relating, — "first,  to  a  mode  of 
manufacturing  gas  for  the  purpose  of  illumination, — secondly,  to  im- 
provements in  setting  and  heating  clay  retorts  for  making  coal-gas, — 
thirdly,  to  a  mode  of  manufacturing  clay  retorts, — and  fourthly,  to 
improvements  in  apparatus  for  measuring  gas  when  it  is  being  trans- 
^  ^-  mitted  to  the  *consumer.'*  Reference  was  then  made  to  the 
-^  drawings  annexed  to  the  specification,  and  the  specification  pro- 
ceeded to  describe  the  nature  and  the  mode  of  performing  each  of  those 
four  heads  of  claim. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  specification 
showed  an  invention  different  from  that  for  which  the  patent  was  granted, 
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inasmuch  as  it  claimed,  in  addition  to  the  improvements  in  the  manufac- 
ture and  measuring  of  gas,  the  making  of  clay  retorts. 

For  the  plaintiff,  it  was  insisted,  that  the  substantial  object  of  the 
specification  was,  improvements  in  the  manufacture  of  gas,  and  in  the 
apparatus  for  transmitting  and  measuring  it ;  and  that  the  making  of 
clay  retorts  was  only  subservient  to  the  manufacture  of  gas. 

The  learned  judge  inclined  to  think  the  objection  fatal ;  and  a  verdict 
was  entered  for  the  defendant  on  the  fourth,  sixth,  and  seventh  issues, 
the  jury  being  discharged  from  finding  any  verdict  upon  the  other  issues, 
and  leave  being  reserved  to  the  plaintiff  to  move  to  enter  the  verdict 
for  him  upon  all  or  any  of  the  issues  so  found  for  the  defendant,  with 
40<.  damages,  if  the  court  should  be  of  opinion  that  the  specification 
produced  sustained  the  patent.  It  was  also  agreed  that  the  lord  chief 
justice  should  be  considered  as  having  given  such  direction  as  the  court 
upon  the  argument  should  think  he  ought  to  have  given,  and  that  the 
party  against  whom  the  decision  might  be  given,  should  be  considered 
as  having  tendered  a  bill  of  exceptions  to  such  direction,  in  order  to 
obtain  the  opinion  of  a  court  of  error. 

Ohannellj  Serjt.,  in  the  following  Michaelmas  term,  obtained  a  rule 
nisi  accordingly.  He  submitted, — first,  that  the  specification,  taken 
altogether,  did  not  claim  anything  beyond  what  the  letters-patent  enti- 
tled *the  patentees  to, — ^secondly,  that,  if  it  did  claim  something  r^^^q 
more,  the  matter  so  claimed  was  so  entirely  distinct  from  and  ^ 
independent  of  the  real  subject  of  the  plaintiff's  claim,  that  it  might  be 
rejected  as  surplusage,  and  did  not  vitiate  the  patent, — thirdly,  that  the 
fourth,  sixth,  and  seventh  pleas  were  not  properly  framed  to  raise  the 
objection. 

ByleSj  Serjt.,  WebsteTj  and  Duncan^  showed  cause,  in  Hilary  term, 
1849. — The  title  of  the  letters-patent  involves  two  heads  of  claim,  viz., 
^improvements  in  the  manufacture  of  gas,"  and  <<  improvements  in 
apparatus  used  when  transmitting  and  measuring  gas."  The  invention 
recited  in  the  specification  is  of  something  totally  different :  it  is  of 
^<  improvements  in  the  manufacture  of  gas  for  the  purpose  of  illumina- 
tion, and  in  the  apparatus  used  therein  and  when  transmitting  and 
measuring  gas," — clearly  involving  a  claim  for  improvements  in  the  appa- 
ratus used  in  the  manufacture  of  gas.  It  is  clear  that  the  objection  is 
one  which  must  prevail,  if  properly  taken.  The  allegation  of  the  enrol- 
ment of  a  specification  is  a  material  one :  if  the  specification  cannot  be 
read,  the  plaintiff  does  not  support  his  declaration :  Walton  v.  Potter, 
3  M.  k  G.  411  (E.  C.  L.  B.  vol.  42),  4  Scott,  N.  R.  91,  Muntz  v.  Foster, 
6  M.  A;  G.  734  (E.  C.  L.  B.  vol.  46),  7  Scott,  N.  B.  471,  1  D.  &  L. 
737.  There  is  no  pretence  for  saying  that  the  improved  mode  of  making 
clay  retorts, — ^by  hydraulic  or  other  pressure, — ^is  an  improvement  in 
apparatus  for  « transmitting  and  measuring"  gas :  the  claim  is  clearly 
referable  only  to  apparatus  to  be  used  in  the  manufacture  of  gas :  and, 
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if  so,  it  is  a  claim  which  is  not  within  the  patent.  In  The  King  v 
Wheeler,  2  B.  &  Aid.  845,  a  patent  had  been  granted  for  <<  a  new  or 
improved  method  of  drying  and  preparing  malt :"  in  the  specificatioD 
it  was  stated  that  *the  invention  consisted  in  exposing  malt,  pre- 
viously made,  to  a  very  high  degree  of  heat ;  but  it  did  not 
describe  any  new  machine  invented  for  that  purpose,  nor  the  state, 
whether  moist  or  dry,  in  which  the  malt  was  originally  to  be  taken  for 
the  purpose  of  being  subjected  to  the  process,  nor  the  utmost  degree 
of  heat  which  might  be  safely  used,  nor  the  length  of  time  to  be  em- 
ployed, nor  the  exact  criterion  by  which  it  might  be  known  when  the 
process  was  accomplished :  and  it  was  held  that  the  patent  was  void,— 
first,  because  the  specification  was  not  sufficiently  precise, — secondljr, 
because  the  patent  appeared  to  be  for  a  different  thing  from  that  meo- 
tioned  in  the  specification.  [Maule,  J. — Does  every  excess  of  claim 
yitiate  a  patent  ?]  Yes,  unless  amended  under  the  proyisions  of  Lord 
Brougham's  act,  5  &  6  W.  4,  c.  83,  s.  1.  This  defence  is  available 
under  non  concenit^  which,  as  Tindal,  C.  J.,  observes,  in  Bedells  r. 
Massey,  7  M.  &  G.  630  (E.  C.  L.  R.  vol.  49),  8  Scott,  N.  B.  337,  2  D. 
k  L.  322,  is  the  only  way  in  which  the  defendant  can  raise  the  question 
whether  that  which  the  plaintiff  claims  is  within  the  grant.  [Mauls, 
J. — Suppose  there  was  no  specification  at  all  enrolled, — could  you  show 
that  under  non  concessit  f]  No.  In  Bunnett  v.  Smith,  13  M.  &  TV 
552, t  2  D.  &  L.  380,  upon  a  motion  for  leave  to  plead  nan  concessit, 
amongst  other  pleas.  Pollock,  C.  B.,  inquires — "  What  is  the  object  cf 
pleading  the  plea  ?*'  Upon  which  Mr.  Hindmarch  replies — "  It  is  the 
proper  form  of  pleading,  so  as  to  enable  the  defendant  to  object  that 
the  title  in  the  patent  does  not  correctly  describe  the  invention."  Anl 
Parke,  B.,  adds, — "Yes,  that  is  so."  In  Hill  v.  Thompson,  3  Meriv. 
629, 1  Webster's  Patent  Cases,  237,  Lord  Eldon  says :  « In  his  dim- 

*4«^1  ^'^^®  *^  ^^^  J^Jj  *^®  judg©  ^^  stated  it  as  the  law  on  the  *sub- 
^  ject  of  patents, — first,  that  the  invention  must  be  novel,— 
secondly,  that  it  must  be  useful, — and,  thirdly,  that  the  specification 
must  be  intelligible.  I  will  go  further,  and  say,  that  not  only  must  the 
invention  be  novel  and  useful,  and  the  specification  intelligible,  but  j 
also  that  the  specification  must  not  attempt  to  cover  more  than  that 
which,  being  both  matter  of  actual  discovery,  and  of  useful  discoverj, 
is  the  only  proper  subject  for  the  protection  of  a  patent.  And  I  am 
compelled  to  add  that,  if  a  patentee  seeks  by  his  specification  any  more 
than  he  is  strictly  entitled  to,  his  patent  is  thereby  rendered  ineffectual, 
even  to  the  extent  to  which  he  would  be  otherwise  fairly  entitled.  On 
the  other  hand,  there  may  be  a  valid  patent  for  a  new  combination  of 
materials  previously  in  use  for  the  same  purpose,  or  for  a  new  mctho<l 
of  applying  such  materials.  But,  in  order  to  its  being  effectual,  the 
specification  must  clearly  express  that  it  is  in  respect  of  such  new  com- 
bination or  application^  and  of  that  only,  and  not  lay  claim  to  the  merit 
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of  original  invention  in  the  use  of  the  materials.  If  there  be  a  patent 
both  for  a  machine,  and  for  an  improvement  in  the  use  of  it,  and  it 
cannot  be  supported  for  the  machine,  although  it  might  for  the  improve- 
ment merely,  it  is  good  for  nothing  altogether,  on  account  of  its  attempt- 
ing to  cover  too  much."  At  all  events,  the  objection  is  sustainable 
under  the  sixth  plea,  which  states  that  the  invention  specified  is  not 
that  for  which  the  patent  was  granted.  There  is  no  case  in  which  it 
has  been  held  that  any  part  of  the  claim  can  be  rejected  as  surplusage. 
Lord  Lyndhurst,  in  Sturz  v,  De  la  Rue,  5  Russ.  324,  says  that,  « the 
description  in  the  patent  must  unquestionably  give  some  idea,  and,  so 
far  as  it  goes,  a  true  idea,  of  the  alleged  invention,  though  the  specifi- 
cation may  be  brought  in  aid  to  explain  it." 

*OhanneUj  Serjt.,  in  support  of  the  rule. — In  Morgan  v.  Sea-  r^^ioo 
ward,  2  M.  &  W.  544,t  1  Webster's  Patent  Cases,  187,  Parke,  ^ 
B.,  in  delivering  the  judgment  of  the  court,  says :  <<  That  a  false  sug- 
gestion of  the  grantee  avoids  an  ordinary  grant  of  lands  or  tenements 
from  the  crown,  is  a  maxim  of  the  common  law :  and  such  a  grant  is 
void,  not  against  the  crown  merely,  but  in  a  suit  against  a  third  person  : 
Travell  v.  Carteret,  3  Lev.  134;  Alcock  v.  Cooke,  5  Bingh.  840  (E.  C. 
L.  R.  vol.  15),  2  M.  4;  P.  625  (E.  C.  L.  R.  vol.  17).  It  is  on  the  same 
principle  that  a  patent  for  two  or  more  inventions,  when  one  is  not  new, 
is  void  altogether,  as  was  held  in  Hill  v.  Thompson,  8  Taunt.  37  (E.  C. 
L.  R.  vol.  4),  2  J.  B.  Moore,  424  (E.  C.  L.  R.  vol.  4),  and  Brunton  v. 
Hawkes,  4  B.  &  Aid.  541  (E.  C.  L.  R.  vol.  6) ;  for,  although  the  statute 
invalidates  a  patent  for  want  of  uovelty,  and,  consequently,  by  force  of 
the  statute^  the  patent  would  be  void,  so  far  as  related  to  that  which 
was  old,  yet  the  principle  on  which  the  patent  has  been  held  to  be  void 
altogether,  is,  that  the  consideration  for  the  grant  is  novelty  of  all,  and, 
the  consideration  failing,  the  crown  being  deceived  in  its  grant,  the 
patent  is  void,  and  no  action  maintainable  upon  it."  In  Nickels  v, 
Haslam,  7  M.  &  G.  378  (E.  C.  L.  R.  vol.  49),  8  Scott,  N.  R.  97,  letters 
patent  were  obtained  for  improvements  in  the  manufacture  of  a  certain 
article :  the  specification  described  a  single  improvement  in  the  mode 
of  manufacturing  that  article :  and  it  was  held  that  this  was  not  an 
inconsistency  invalidating  the  patent.  Tindal,  C.  J.,  there  says: 
<^The  objection  raised  by  this  plea  resolves  itself  into  something  like 
that  which  was  taken  in  a  case  which  we  had  in  the  Exchequer  Chamber 
last  term.  In  that  case, — Cook  v.  Pearce,  13  Law  Journ.,  N.  S.,  Q. 
B.  189, — it  was  held,  that  an  objection  cannot  be  taken  to  the  title  of 
a  patent,  unless  some  fraud  upon  the  crown,  or  detriment  '^'to  the  r^c^oy 
public,  can  be  shown.  Here,  the  objection  is  only  to  the  title,  ^ 
as  describing  the  patent  to  have  been  granted  for  improvements  in  a 
certain  manufacture,  whereas  the  specification  discloses  only  one  im- 
provement. This  is  certainly  a  most  subtle  objection:  if  the  term 
improvement  had  been  used,  it  would  have  been  nomen  coUectivumy  and 
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would  have  covered  any  number  of  improvements.  I  cannot  see  why 
the  variance,  if  it  be  one,  should  vitiate  the  patent,  the  objection  being 
merely  to  the  title  of  the  patent,  without  fraud  upon  the  crown  or  det- 
riment to  the  public."  The  question  here  is,  what  is  the  fair  meaning 
of  the  first  branch  of  the  plaintiffs'  claim.  They  were  bound  to  show 
some  sort  of  improvement  in  the  mode  of  manufacturing  gas  for  the 
purpose  of  illumination.  They  do  not  claim  the  making  of  retorts ;  bat 
merely  the  use  of  clay  retorts  made  upon  the  principle  described  in  the 
specification,  as  ancillary  to  the  improved  manufacture  of  gas.  [Mauls, 
J. — Then  they  ought  to  have  claimed  the  tmn^,  and  not  the  mdkmg 
of  them.  The  specification  in  effect  describes  the  claim  to  consist  of 
two  things, — first,  the  manufacture  of  gas,  with  improvements  in  setting 
and  heating  clay  retorts, — secondly,  the  making  the  retorts.  Woald 
the  making  of  clay  retorts  in  the  mode  described,  for  the  purpose  of 
being  used  in  the  manufacture  of  gas,  be  an  infringement  of  this 
patent  ?]  It  is  submitted  that  it  would  not.  The  making  of  the  retorts 
is  not  claimed,  but  merely  the  use  of  them  as  subservient  to  the  im- 
proved manufacture  of  that  which  was  the  real  subject-matter  of  the 
patent.  The  patentees  were  bound  to  describe  the  retorts  in  their  spe- 
cification, as  a  mode  of  producing  the  improved  result :  see  Glegg's 
Patent,  1  Webster's  Patent  Gases,  103. 

♦iftftl  ^^®  ^®^*  question  is,  whether  the  patent  is  defeated  *by  the 
^  introduction  of  the  matter  which  comprises  the  third  head  of 
claim  in  the  specification :  and  that  depends  upon  whether  or  not  there 
is  any  plea  upon  the  record  adapted  to  raise  the  objection.  Boulton  v. 
Bull,  2  H.  Blac.  463,  is  an  authority  to  show  that  this  part  of  the  spe- 
cification may,  if  necessary,  be  rejected  as  surplusage.  There,  a  patent 
was  granted  to  A.  B.  for  a  new  invented  method  of  using  an  old  engine 
in  a  more  beneficial  manner  than  was  before  known.  The  specification 
stated  that  the  method  consisted  of  certain  principles,  and  described  the 
mode  of  applying  those  principles  to  the  purposes  of  the  invention ;  and 
an  act  of  parliament,  reciting  the  patent  to  have  been  for  the  making 
and  mending  of  certain  engines  by  him  invented,  extended  to  A.  B.  for 
a  longer  term  than  fourteen  years  the  privilege  of  making^  eonstrueting, 
and  selling  the  said  engines.  This  court  was  divided  in  opinion  as  to 
whether  or  not  the  patent  was  valid.  The  case  afterwards  came  before 
the  Court  of  Queen's  Bench,  on  error, — Homblower  v.  Boulton,  8  T. 
R.  95, — ^where  it  was  unanimously  resolved  that  the  invention  was  the 
subject  of  a  patent,  and  the  patentee's  right  valid.  Eyre,  C.  J.,  in 
delivering  his  opinion  in  the  court  below,  says: (a)  "Some  weighty 
observations  have  been  made  upon  parts  of  this  specification,  but  those 
parts  appear  to  me  not  properly  to  relate  to  the  method  described  in  the 
patent :  they  are  rather  intimations  of  new  methods  of  improvement  in 
fire-engines,  and  some  of  them,  I  am  ready  to  confess,  either  very 

(a)  2  H.  Blao.  498. 
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loosely  described,  or  not  very  accurately  conceived.  I  do  not  undertake 
to  pronounce  which,  bat  one  or  the  other  is  pretty  clea^.  They  are  the 
fourth  and  fifth  articles :  the  first,  second,  third,  and  sixth  appear  to 
me  to  belong  to  this  method,  and  very  ^clearly  to  point  out  and  r^c^on 
explain  the  method  to  any  man  who  has  a  common  acquaintance  ^ 
with  the  subject^  and  to  be  intelligible  even  to  those  who  are  unac- 
qnainted  with  it.  If  there  be  a  specification  to  be  found  in  that  paper, 
which  goes  to  the  subject  of  the  invention  as  described  in  the  patent,  I 
think  the  rest  may  very  well  be  rejected  as  surplusage.'*  The  defence 
suggested  here  clearly  is  not  raised  upon  n&n  eoneeMtty  which  merely 
traverses  the  grant  by  the  Queen  ef  a  patent  for  these  improvements. 
The  fourth  plea  has  generally  been  supposed  to  put  in  issue  whether  or 
not  the  instructions  given  by  the  patentee  in  his  specification  are  suffi- 
cient to  enable  a  workman  of  competent  skill  to  practise  the  invention. 
That  plea,  therefore,  cannat  avail  the  defendant.  In  Neilson  v.  Har- 
ford, 8  M.  &  W.  806,t  1  Webster's  Patent  Gases,  831,  where  there  was 
a  similar  plea,  Lord  Abingbr,  in  the  course  of  the  argument,  says :  (a) 
^i  If  the  specification  is  consistent  with  the  title,  that  would  be  sufficient." 
In  Derosne  v,  Fairie,  1  Webster's  Patent  Cases,  154,  158,  it  was  held 
that  the  objection  that  the  title  is  larger  than  the  invention,  is  not 
raised  by  a  plea  of  the  insufficiency  of  the  specification.  This  is  the 
converse  of  that  case ;  but  the  principle  is  the  same.  The  seventh  plea 
sets  up  fraud  by  the  patentees, — ^not  the  non-performance  of  something 
that  is  a  condition-precedent.  It  points  to  a  representation  made  by 
the  patentees  in  their  petition  to  the  crown  :  and  that  clearly  does  not 
let  in  this  defence.  And,  with  regard  to  the  sixth  plea, — suppose  the 
claim  for  making  clay  retorts  is  not  within  the  title,  it  is  a  separate  and 
distinct  thing,  and  may  be  rejected  as  surplusage.  In  the  case  of  an 
award,  ezbess  does  not  vitiate,  where  the  '^'matter  which  consti-  r^c^oA 
tutes  it  is  capable  of  being  severed  from  the  rest  of  the  award,  ^ 
and  rejected  as  surplusage.  Our,  adv.  vulL 

Mauls,  J.,  now  delivered  the  judgment  of  the  court : — 
This  was  a  motion  for  a  new  trial,  in  an  action  upon  the  case  for  aa 
infringement  of  a  patent,  which  was  described  in  the  declaration  to  be 
<<  for  certain  improvements  in  the  manufacture  of  gas  for  the  purpose 
of  illumination,  and  in  the  apparatus  used  when  transmitting  and 
measuring  gas."  There  were  several  pleas:  amongst  others,  was  one, 
— the  sixth, — which  stated  that  the  invention  described  in  the  specific 
cation  was  a  different  invention  from  that  for  which  the  letters-patent 
were  granted,  and  that,  by  reason  thereof,  the  letters-patent  were  void* 
There  was  likewise  a  plea  of  nan  eaneesiit. 

At  the  trial  before  Wilde,  C.  J.,  a  verdict  was  found  for  the  defend 
ant  on  the  fourth,  sixth,  and  seventh  issues,  the  jury  being  discharged 
as  to  the  other  issues ;  and  a  rule  nisi  was  afterwards  obtained,  pursu- 

(a)  1  Webtter't  Puteiit  Casef,  883. 
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ant  to  leave  reserved  at  the  trial,  to  enter  a  verdict  for  the  plaintiff  on 
those  issues  with  40^.  damages.  Upon  the  argument  of  that  rule,  the 
question  mainly  turned  upon  the  suflSciency  of  the  specification,  regard 
being  had  to  the  pleas  I  have  mentioned. 

It  appeared  that  the  letters-patent  had  been  granted  for  the  objects 
mentioned  in  the  declaration.  The  patent  was  properly  described  in 
the  declaration  as  a  patent  for  « improvements  in  the  manufacture  of 
gas  for  the  purpose  of  illumination,  and  in  the  apparatus  used  when 
transmitting  and  measuring  gas."  No  specification  appeared  to  have 
been  enrolled  of  any  patent  with  that  particular  title ;  but  a  specifics- 
*4Qn  *^^^  ^^  enrolled,  reciting  the  grant  of  a  patent  with  a  title 
-^  '^'somewhat  similar  to  that  mentioned  in  the  declaration,  but  witli 
tho  additional  words  «<  therein  and"  interpolated  between  <<  used"  and 
"when," — so  that  the  specification  as  enrolled  was  in  its  title  or  intro- 
ductory part  represented  as  being  a  specification  of  an  invention  ^  for 
improvements  in  the  manufacture  of  gas  for  the  purpose  of  illumina- 
tion, and  in  the  apparatus  used  therein  and  when  transmitting  and 
measuring  gas."  The  insertion  is  slight  as  to  the  number  of  words, 
but  it  adds  most  materially  to  the  meaning  of  the  sentence,  and  extendi 
substantially  the  grant  of  the  crown ;  because  the  title,  as  suggested 
in  the  specification,  represents  the  patent  as  being  a  patent  for  differ- 
eii't  kinds  of  apparatus  used  for  two  distinct  things,  viz.  the  making 
of  gas,  and  the  transmitting  and  measuring  it.  The  making  of  gas  is 
a  (chemical  operation,  which  has  now  become  familiar,  and  consists  in 
evolving  from  coal,  or  other  suitable  material,  ordinarily  by  means  of 
heat,  the  gas  which  is  contained  therein  or  capable  of  being  produced 
therefrom.  The  improvement  of  the  apparatus  used  in  that  process, 
is  described  in  the  specification  as  one  of  the  objects  of  the  patent. 
The  other  object  which  is  mentioned  in  the  title  of  the  specification  is, 
the  improvement  of  apparatus  used  in  <<  transmitting  and  measuring 
gas."  The  transmission  and  measuring  of  gas,  as  is  well  known,  are 
performed  by  sending  it  through  pipes  and  through  a  certain  instrument 
called  a  meter,  on  its  way  to  the  premises  of  the  consumer.  The  two 
objects  thus  referred  to  are  evidently  perfectly  distinct  from  and  inde- 
pendent of  each  other, — the  manufacture  of  gas  being  one  thing,  and 
the  issuing  it  for  consumption  another. 

Now,  the  patent  granted,  was,  a  patent  «  for  certain  improvements 
in  the  manufacture  of  gas  for  the  purpose  of  illumination,  and  in  the 
apparatus  used," — ^not,  "when  manufacturing  gas,"  but  "when  trans- 
*J.Q9T  °*^*^^°g  *B,nd  measuring  gas."  The  title  did  not  profess  to  com- 
^  prebend  improvements  in  any  apparatus  used  in  making  gas. 
The  patentees  in  representing  to  the  crown  the  nature  of  the  invention 
which  they  had  discovered,  did  not  give  the  crown  notice  that  they 
olaimed  the  exclusive  use  of  any  apparatus  for  making  gas.  The  title 
uf  the  patent  a^  described  in  the  specification  is  one  which  comprehends 
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as  well  improvements  in  apparatus  for  making  gas,  as  improvements  in 
apparatus  used  in  its  transmission  and  metage.  And,  when  the  body 
of  the  specification  is  looked  at,  one  main  part  of  the  patentees'  claim 
consists  of  what  maj  be,  and  probablj  is,  a  new  mode  of  manufacturing 
clay  retorts, — an  apparatus  used  in  the  manufacture,  and  not  in  the 
transmitting  and  measuring  of  gas.  Any  person  reading  the  specifi- 
cation for  the  purpose  of  ascertaining  what  the  patentees  claimed  as 
their  exclusive  right,  would  see  without  doubt  that  a  material  branch 
of  their  claim,  and  of  the  patent  the  specification  of  which  they  were 
professing  to  enrol,  was,  an  improvement  in  apparatus  used  in  the  manu- 
facture of  gas.  Now,  no  patent  at  all  has  been  granted  to  them  for 
that :  and  it  appears  to  us  to  be  difficult  to  suppose  that  the  enrolling 
a  specification  in  the  terms  here  used  can  have  been  intended  as  other- 
wise than  an  attempt  on  the  part  of  the  grantees  to  remedy  an  oversight, 
and  80  to  alter  and  enlarge  th6  patent.  It  seems  to  us  that  they  have 
specified  for  a  more  extensive  and  a  different  patent  from  that  which 
was  granted  to  them.  We  therefore  think  the  specification  insufficient : 
and  that  the  objection  properly  arises  on  the  sixth  plea.  Probably 
n<m  concessity  or  the  fourth  plea, — which  states  that  the  plaintiff  and 
Richards  did  not  particularly  describe  the  nature  of  their  invention, 
and  in  what  manner  the  same  was  to  be  performed,  modo  et  formd, — 
would  equally  raise  *the  defence,  if  the  sixth  plea  were  not  r^AQo 
enough  for  the  purpose.  ^ 

Upon  the  whole  we  think  that  the  direction  of  the  lord  chief  justice 
was  substantially  correct,  and  that  the  defendant  is  entitled  to  have  the 
verdict  entered  for  him  upon  the  fourth  or  the  sixth  issues,  or  on  both, 
at  his  election ;  and  consequently  that  the  rule  for  entering  the  verdict 
for  the  plaintiff  must  be  discharged.  The  postea  will  therefore  be 
stayed  until  the  first  day  of  the  next  term,  to  give  the  defendant  an 
opportunity  of  making  his  election,  and  of  applying  to  his  lordship  to 
enter  the  verdict  accordingly.  Rule  discharged. 

The  American  deeisiooB  uphold  the  patent  in  it  would  he  open  to  the  ohjeotion  in  Cochrane 
many  eases  in  which  it  would  he  Toid  under  v.  Smethurst^  1  Stark.  Rep.  205,  for  the  specifi- 
the  English  law,  hecause  in  the  American  cation  shows  no  other  mode  of  dyeing  and  finish- 
patents  the  specification  is  part  of  the  patent,  ing  silks,  than  by  the  use  of  an  improved  reel 
and  can  be  resorted  to  to  aid  in  the  construction  and  an  improved  silk  frame ;  and  the  patent 
of  the  obscurity  or  ambiguity  of  the  words  of  ought  to  be  for  these  improvements.  Bat  as  the 
the  patent  itself:  2  Kent  Com.  371,  note,  specification  forms  a  part  of  the  patent  and 
Thus  in  Barrett  r.  Hall,  1  Mason,  447,  Judge  controls  the  generality  of  the  preceding  terms, 
Stost  Bald :  "  The  patent  is  '  for  a  new  and  it  is  to  be  eonstmed  it  patent  for  a  mode  of 
nsefol  improvement,  being  a  mode  of  dyeing  and  dyeing  and  finishing  silk  woven  goods,  by 
fioishiog  all  kinds  of  silk  woven  goode.'  If  means  of  an  improved  reel  and  an  impioved 
theM  terms  alone  were  to  be  considered  as  silk  frame." 
ies«riptive  of  the  subject-matter  of  the  patent. 
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BOULTER  V.  PEPLOW. 
BOULTER  V.  BROOKE.    Jan.  12. 

A.,  B.,  and  C,  by  an  agreement  in  writing,  hired  premiBes  of  D. :  the  premiMe  ao  hired  were 
intended  to  be,  and  were  need  for  the  parposee  of  a  joint-stock  compan  j,  of  which  A.,  B.,  and 
C.  were  at  the  time  of  the  contract  committee-iBen :  rent  was  for  some  time  paid  by  the  com- 
pany, bnt  ultimately  became  in  arrear ;  whereopon  D.  sued  A^  B^  and  C.  upon  the  agR9- 
ment:  B.  and  C.  suffered  judgment  by  delault,  and  D.  recovered  the  amount  of  rent 
and  costs  against  A  i^— 

Held,  that  A.  was  entitled  to  sue  B.  and  C.  for  oonMbutioB ;  aiad  that  his  remedy  against  S.  was 
not  affected  by  the  circumstance  of  B.'s  having  ceased  to  be  a  member  of  the  eoiMiyttoe  befoie 
the  accruing  of  the  rent  in  respect  of  which  the  action  was  brought. 

These  were  actions  of  debt  for  money  paid,  money  lent,  and  money 
found  due  upon  an  account  stated.  The  defendant  \tk  each  Oaae  pleaded 
nunquam  indebitatus ;  upon  which  issue  was  joined. 

Boulter  v.  Peplow  was  tried  before  Wilde,  C.  J.y  at  the  sittings  in 
tiondon  after  Trinity  term  last.  It  appeared,  that,  by  an  agreemeBt 
bearing  date  the  11th  of  April,  1846,  Messrs.  Whitd  and  Gillett  de^ 
*AQAl  ™^3®^  ^^  Boulter,  Peplow,  and  Brooke,  who  were  described  in  *the 
-I  agreement  as  three  of  the  provisional  committee  of  the  Univenal 
Gas  Light  Company,  certain  premises  situate  at  "So.  11,  Old  Jewry 
Chambers,  in  the  city  of  London,  at  tiie  yearly  rent  of  80/.,  which 
Boulter,  Peplow,  and  Brooke,  thereby  agreed  to  pay«  The  premises 
were  taken  possession  of,  on  behalf  of  the  proposed  company,  on  tb« 
27th  of  April.  The  deed  of  settlement  of  the  company  was  registered 
on  the  29th  of  September,  in  the  same  year.  White  and  Gillett  ha?iog 
brought  an  action  against  Boulter,  Peplow,  and  Brooke,  to  recover 
arrears  of  rent  from  Christmas,  1846,  to  Lady  Day,  1848,  Peplow  and 
Brooke  suffered  judgment  to  go  by  default,  and  a  verdict  having  been 
obtained  against  Boulter,  the  amount  of  the  damages  and  costs  was 
levied  upon  him;  and  he  brought  these  actions  against  Peplow  and 
Brooke  to  recover  contribution. 

On  the  part  of  the  defendants,  it  was  objected,  that  the  actions  were 
not  maintainable,  inasmuch  as  Boulter,  Peplow,  and  Brooke  were  partners 
in  the  company  for  whose  use  the  premises  were  taken. 

To  this  it  was  answered  that  there  was  no  partnership  at  the  time  this 
contract  was  entered  into,  the  deed  of  settlement  not  having  been  regis- 
tered, and  no  complete  company  having  been  formed. 

The  lord  chief  justice  overruled  the  objection,  reserving  leave  to  the 
defendant  to  move  to  enter  a  Verdict  for  him  or  a  nonsuit. 

On  the  part  of  the  defendant,  a  copy  of  the  registered  deed  of  settle- 
ment, dated  the  20th  of  September,  1846,  was  offered  in  evidence.  It 
was  produced  by  a  clerk  from  the  office  of  the  registrar-general  of  joint- 
stock  companies,  but  was  not  stamped.  Endorsed  upon  it,  pursuant 
to  the  9  &  10  Vict.  c.  110,  s.  7,  sched.  (B),  was  the  following  certifi- 
cate : — 
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« We  do  hereby  certify  that  the  within- written  *deed  is  the  ri^Aqr 
deed  of  settlement  of  The  Universal  Gas  Light  Company,  and  ^ 
chat,  to  the  best  of  our  knowledge,  the  particulars  therein  contained 
are  correctly  set  forth.  (Signed)        «  John  M.  Field, 

«E.  Boulter." 

For  the  plaintiff,  it  was  insisted  that  the  copy  was  not  admissible  to 
prove  either  the  execution  or  the  contents  of  the  deed,  but  that  the 
original  should  have  been  produced,  or  a  certified  copy  or  extract, 
according  to  the  7  &  8  Yict.  c.  110,  s.  18.(a) 

The  learned  judge  ruled  that  the  copy  was  admissible  on  the  princi- 
ple established  by  Slatterie  v.  Pooley,  6  M.  &  W.  664.t 

It  appeared  that  the  deed  had  been  executed  by  the  plaintiff  and  by 
Peplow  and  Brooke ;  and,  after  reciting  that  there  was  due  to  the  de^ 
fendant  Peplow,  as  one  of  the  provisional  committee,  the  sum  of  574Z. 
4^  6d.j  for  moneys  advanced  by  him  towards  the  formation  of  the 
company,  for  contingent  expenses,  rent  qf  officet,  &c.,  the  deed  con- 
tained the  following  amongst  other  clauses, — 1.  That  the  company  should 
be  named  <<The  Universal  Gas-Light  Company."  4.  That  the  business 
*of  the  company  should  be  conducted  at  No.  11,  Old  Jewry  Cham-  r^Ai^ 
bers.  7.  That  the  plaintiff  and  the  defendants  should  be  three  ^ 
of  the  directors.  82.  That  the  directors  should  provide  and  maintain 
offices  and  other  convenient  rooms,  as  they  should  deem  fit,  for  conduct- 
ing the  business  of  the  company.  152.  That  the  several  parties  to  the 
deed  did  thereby  ratify  and  confirm  all  acts,  deeds,  matters,  and  things 
which,  up  to  that  date,  had  been  done,  executed,  and  performed  by  the 
then  directors  of  the  company,  or  any  of  them,  or  by  the  order  and 
direction  of  them,  or  any  of  them,  in  regard  to  the  formation  and  busi- 
ness of  the  company,  the  funds  and  property  thereof,  or  in  any  wise 
relating  thereto. 

A  verdict  having  been  found  for  the  plaintiff,  damages  452. 11«., 

Bi/leSf  Serjt.,  in  Michaelmas  term  last,  pursuant  to  the  leave  reserved 
to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defend- 
ant. He  referred  to  Sadler  v.  Nixon,  5  B.  &  Ad.  986  (£.  C.  L.  B.  vol. 
27),  Helme  v.  Smith,  7  Bingh.  709  (E.  C.  L.  R.  voL  20),  5  M.  &  P. 
744  (E.  C.  L.  R.  vol.  16),  and  Pearson  v.  Skelton,  1  M.  &  W.  504,t 
and  to  Collier  on  Partnership,  2d  edit.  p.  188. 

(a)  Which  enaota  "  That  every  perton  shaU  be  al  liberty  to  Inepeot  the  returns,  deeds, 
registers,  and  indexes  whioh  shall  be  made  to  or  kept  by  the  said  registrar  of  joint  stoek 
eompaoies,  and  that  there  shall  be  paid  for  sneh  inspeetion  such  fees  as  may  be  appointed  by  the 
commissioners  of  Her  M^esty's  treasury  in  that  behalf,  not  exceeding  1«.  for  each  such  inspee- 
tioD;  and  that  any  person  shall  bo  at  liberty  to  require  a  copy  or  extract  of  any  such  return  or 
deed,  to  be  certified  by  the  said  registrar;  and  there  shall  be  paid  for  such  certified  copy  or 
estmet  gnch  fee  as  the  commissioners  of  Her  Majesty's  treasury  may  appoint  in  that  behalf,  not 
exceeding  M,  for  each  folio  of  such  copy  or  extract;  and  that»  in  all  courts  of  law  and  equity,  and 
eliowhere,  every  such  copy  or  extract  so  certified  shall  be  received  in  evidence,  without  proof 
of  the  rignatnre  thereto,  or  of  the  seal  of  office  affixed  thereto." 
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Kinglake^  Serjt.,  and  Pashle^j  now  showed  cause.(a) — The  plaintiff 
and  the  two  defendants,  Peplow  and  Brooke,  were  clearly  liable  to 
*4.Q7l  ^^^'®  *^^  Gillett.     At  *the  time  the  contract  in  question  was 

^  entered  into,  the  company  had  not  been  formed:  it  was  not 
proved  that  there  was  any  provisional  committee :  but  these  three  per- 
sons. Boulter,  Brooke,  and  Peplow,  took  upon  themselves  individually 
to  hire  the  offices.     They  clearly  had  no  authority  to  bind  the  rest  of 
the  committee,  if  any  did  exist ;  Wyld  v.  Hopkins,  15  M.  &  W.  517,t 
Barker  v.  Stead,  8  M.  Gr,  &  S.  946  (E.  C.  L.  R.  vol.  54).     There  is 
nothing  to  prevent  a  co-contractor  from  bringing  an  action  against  those 
who  may  be  associated  with  him  in  an  undertaking  of  this  sort.    In 
Lucas  V.  Beach,  1  M.  &  G.  417  (E.  C.  L.  R.  vol.  89),  1  Scott,  N.  R. 
850,  the  plaintiff  entered  into  an  express  contract  with  a  committee  of 
individuals  associated  together  for  the  purpose  of  obtaining  an  act  of 
parliament  for  making  a  turnpike-road,  to  do  certain  work  for  a  specified 
sum :  he  afterwards  caused  his  name  to  be  inserted  in  the  list  of  sub- 
scribers, for  two  shares :  and  it  was  held  that  he  was  not  thereby  pre- 
cluded from  recovering  upon  such  express  contract.    A  mere  preliminary 
arrangement  will  not  constitute  a  partnership ;  as  was  held  in  Fox  v. 
Clifton,  6  Bingh.  776  (E.  C.  L.  R.  vol.  19),  4  M.  4;  P.  676,  Fox  t*.  Frith,  10 
M.  &  W.  131,t  and  many  other  cases.    Reliance  was  placed,  on  the  part 
ol*  the  defendant,  at  the  trial,  upon  Holmes  v.  Higgins,  1  B.  &  C.  74  (E. 
C.  L.  R.  vol.  8),  2  D.  4  R.  196  (E.  C.  L.  R.  vol.  16).    There,  a  number 
of  persons,  including  the  plaintiff  and  the  defendant,  had  associated 
themselves  together  for  the  purpose  of  obtaining  a  bill  in  parliament  to 
make  a  railway ;  the  defendant  acted  as  chairman ;  the  plaintiff,  who 
was  the  surveyor,  brought  an  action,  for  work  done  by  him  as  such, 
against  the  defendant ;  and  it  was  held,  that  the  action  was  not  main- 
tainable against  the  partnership,  on  the  ground  that  the  same  person 
could  not  be  both  plaintiff  and  defendant  in  the  same  action.     [Cress- 
♦ilQftI  ^^^^  ^' — '^^  decision  there  is  put  upon  the  ground  of  liability 

-■  to  *contribution.]  There,  as  in  Wilson  v.  Viscount  Curzon,  15 
M.  &  W.  532,f  there  was  no  express  contract  between  the  plaintiff  and 
the  defendant,  and  no  duty  implied,  by  law  to  indemnify  the  plaintiff. 
Chadwick  v.  Clarke,  1  M.  Gr.  &  S.  700  (E.  C.  L.  R.  vol.  50),  where 
Holmes  v.  Higgins  was  referred  to,  is  an  authority  to  show  that,  under 
circumstances  like  those  of  the  present  case,  an  action  will  lie  upon  an 
express  contract.  Edger  v,  Knapp,  5  M.  &  G.  753  (E.  C.  L.  R.  vol. 
44),  6  Scott,  N.  R.  707,  is  directly  in  point.     There,  four  persons  who 

(a)  The  roles  not  haring  been  moved  within  the  first  four  davs  of  Michaelmas  term,  bat 
baring  been  placed  in  the  list  of  resenred  motions,  and  no  noUoe  of  that  fact  having  been  given 
to  the  plaintiff,  Kinglake,  Seijt.,  objected  that  the  defendants  ought  not  to  be  heard  in  support 
of  their  roles  ootil  the  Jodgments  which  had  been  regolarlj  signed  had  been  set  aside,  and  the 
eostfl  paid. 

Mauli,  J. — The  defendants  most  pay  the  oosts. 

[See  Lester  r.  Lasaros,  4  Dowl.  P.  C.  444,  Doe  d.  Doncaa  v,  Edwards,  ^  DowL  P.  C.  bi7, 
£mbUn  o.  DartneU,  12  M.  A  W.  830,t  1  D.  A  L.  1010.] 
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had  acted  as  directors  of  a  proposed  railway  company,  being  sued  for 
debts  contracted  on  account  of  the  concern,  jointly  retained  an  attorney 
to  defend  them,  on  their  personal  responsibility ;  and  it  was  held,  that 
one  of  the  four,  who  had  paid  the  attorney's  bill,  was  entitled  to  sue 
the  others  for  contribution.     [Oresswell,  J. — Suppose  the  premises 
had  originally  been  taken  upon  the  credit  of  the  company ;  and,  after 
a  distress  for  rent,  these  three  persons  had  jointly  entered  into  an  inde- 
pendent contract  to  pay  the  amount,  and  one  of  them  had  afterwards 
paid  the  whole, — could  he  not  have  sued  the  others  for  contribution  ?j 
Clearly  he  might.    Nothing  that  was  afterwards  done  here  could  in  any 
respect  vary  the  nature  of  the  contract  of  the  11th  of  April,  1846.   In 
Story  on  Partnership,  §  221,  it  is  said:  «  The  ground  why  at  law,  inde- 
pendent  of  any  special  covenant,  or  any  distinct  several  contract, 
one  partner  cannot  maintain  a  suit  against  the  other  partners  for 
moneys  paid,  or  advanced,  or  contributed,  or  liabilities  incurred,  on 
account  of  the  partnership,  may  be  readily  explained  in  a  satisfactory 
manner.     In  the  first  place,  upon  the  mere  technical  principles  of  the 
common  law,  one  partner  cannot  sue  the  others  for  a  contribution  or 
payment  made  for  a  joint  partnership  liability ;   for,  in  such  a  suit 
all  the  partners,  including  himself,  must  be  made  defendants ;  and  it 
is  clear,  upon  the  acknowledged  principles  of  pleading,  at  the  comm<m 
♦law,  that  a  party  cannot  at  once  be  a  plaintiff  and  a  defendant  p^  ^  ^q 
in  the  same  suit ;  or,  in  other  words,  he  cannot  sue  himself,  either  ^ 
alone,  or  in  conjunction  with  others.    But  a  reason  far  more  satisfactory, 
because  it  is  in  no  shape  founded  upon  technical  principles,  is,  that, 
until  all  the  partnership  concerns  are  ascertained  and  adjusted,  it  is 
impossible  to  know  whether  a  particular  partner  be  a  debtor  or  a  cre- 
ditor of  the  firm ;  for,  although  he  may  have  advanced  large  sums  of 
money  on  account  thereof,  he  may  be  indebted  to  the  firm  in  a  much 
larger  amount.     Now,  a  settlement  of  all  the  partnership  concerns  is 
ordinarily,  during  the  continuance  of  the  partnership,  unattainable  at 
law;  and,  even  in  equity,  it  is  not  ordinarily  enforced,  except  upon  a 
dissolution  of  the  partnership.     If  one  partner  could  recover  against 
the  other  partners  the  whole  amount  paid  by  him  on  account  of  the 
partnership,  they  would  immediately  have  a  cross  action  against  him 
for  the  whole  amount,  or  his  share  thereof;  and,  if  he  could  recover 
only  their  shares  thereof,  then,  in  order  to  ascertain  those  shares,  a  full 
account  of  all  the  partnership  concerns  must  be  taken,  and  the  partner- 
ship itself  wound  up.     This  would  manifestly  be  a  most  serious  incon- 
venience, as  well  as  a  change  of  the  original  contract,  from  a  joint 
contract  of  all  the  partners,  in  solido,  to  a  several  contract,  each  for  his 
own  aliquot  part  of  the  final  balance  due  to  a  particular  partner  upon 
a  special  transaction.     And,  in  cases  of  this  sort,  the  maxim  may  justly 
apply,  ^Frustra  petisj  quod  statim  aUeri  reddere  cogerhy  or,  as  it  is 
sometimes   expressed,   <  Fru%tra  peteritj  quod  mox  rediturua  esset.'  " 
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These  reasons  do  not  apply  to  such  a  case  as  the  present.  In  Fitzher- 
bert's  Natura  Brevium,  P.  162  B.  C,  it  is  said  that  <<  The  writ  of  con- 
tribution lieth  where  there  are  tenants  in  common,  or  who  jointly  hold 
♦^oni  ^  ™^^  ^^  indivisoj  and  take  the  profits  equally,  *and  the  mill 
^  falleth  into  decay,  and  one  of  them  will  not  repair  the  mill ; 
now,  the  other  shall  have  a  writ  to  compel  him  to  be  contributory  to  the 
reparations.  And,  if  there  be  three  or  four  coparceners  of  lands,  and 
the  eldest  sister  do  the  suit  to  the  lord  of  whom  the  lands  are  holden, 
for  all  the  coparceners,  and  the  others  will  not  allow  her  their  propor- 
tion for  her  charges  and  losses  for  the  same  suit ;  that  coparcener  who 
did  the  suit  may  have  this  writ  of  contribution."  One  of  several  co- 
sureties in  a  bond  may  recover  against  any  one  of  the  others  his  aliquot 
proportion  of  the  money  paid  by  him  under  the  bond,  regard  being  had 
to  the  number  of  sureties :  Cowell  v.  Edwards,  2  Bos.  &  Pull.  268. 
Here,  the  defendant  was  by  the  plaintiff's  payment  relieved  from  a  per- 
sonal liability.  [Maule,  J. — ^And  the  plaintiff  paid  the  money  under 
legal  compulsion, — ^which  is  equivalent  to  request.]  Hence,  an  implied 
assumpsit  arose  on  the  defendant's  part  to  repay  his  proportion.  Most 
of  the  authorities  upon  this  subject  will  be  found  collected  in  Davies  v. 
Humphreys,  6  M.  &  W.  158,t  and  commented  on  by  Parke,  B.,  in 
delivering  the  judgment  of  the  court.  The  law  does  not  affect  to  do 
complete  justice  in  these  cases  between  the  parties :  where  there  are  six 
sureties,  three  of  whom  turn  out  to  be  insolvent,  and  one  of  the  three 
solvent  parties  pays  the  whole,  it  would  seem  to  be  but  reasonable  that 
the  contribution  of  the  other  two  should  be  in  thu*ds ;  but  the  rule  of 
law  is  otherwise,  and  holds  each  liable  only  to  reimburse  his  co-surety 
to  the  extent  of  one-sixth :  Browne  v.  Lee,  6  B.  &;  C.  689  (E.  C.  L.  R. 
vol.  13),  9  D.  4;  R.  700  (E.  C.  L.  R.  vol.  22);  Kemp  v.  Finden,  12  M. 
k  W.  421.t  Even  in  the  case  of  a  partnership,  assumpsit  will  lie  for 
the  balance  of  an  adjusted  account :  Foster  v.  Allanson,  2  T.  R.  479 ; 
Moravia  v.  Levy,  2  T.  R.  483  (a), 
♦'inn       *The  certified  copy  of  the  deed  of  settlement  was  improperly 
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received  in  evidence :  it  was  not  admissible  to  prove  either  the 


execution,  or  the  contents,  of  the  deed.  The  doctrine  of  Slatterie  t*. 
Pooley,  6  M.  4  W.  664,t  which  was  supposed  to  justify  its  reception, 
is  this, — that  an  admission  by  a  party,  may  be  proof  of  s^faetj  but  not 
that  it  admits  the  contents  of  a  deed.  [Maule,  J. — ^What  the  party 
says,  about  the  contents  of  a  deed,  is  primary  and  original  evidence.] 
The  case  of  Slatterie  v.  Pooley  is  not  to  be  extended.  [Maule,  J.— 
It  certainly  is  not  very  satisfactory  in  its  reasons.  The  decision  was 
founded  upon  a  passage  in  Phillips  on  Evidence,  8th  edit.  vol.  L  p. 
S64,(a)  which  in  itself  does  not  seem  to  me  to  be  very  sound.  What 
the  party  himself  says,  is  not  before  the  jury, — ^but  only  the  witness's 
representation  of  what  he  said.     What  a  man  says,  is,  generally,  and 

(a)  But  MO  latb  edit  VoL  L  pp.  321—824. 
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rerj  proper! j,  evidence  against  him :  but  a  verbal  representation  by  a 
third  person  is  quite  another  thing.(a)]  The  doctrine  of  Slatterie  t^. 
Poolej  was  under  discussion  in  this  court  in  Bringloe  v,  Goodson,  5  N. 
C.  738,  8  Scott,  71,  and  Howard  v.  Smith,  8  M.  &  G.  254  (E.  C.  L. 
B.  vol.  42),  3  Scott,  N.  R.  574,  in  the  latter  of  which  it  is  somewhat 
narrowed.  The  deed  is  only  before  the  court  with  reference  to  the 
admission  that  it  is  the  deed  referred  to.  [Maule,  J« — I  rather  Ihink 
the  rule  laid  down  in  Slatterie  v.  Pooley  has  been  extended  to  all  the 
words  of  the  instrument.]  The  rule,  at  all  events,  does  not  apply, 
where  there  is  an  attesting  witness :  Bailey  v.  '^'Bidwell,  18  M.  r^r^ 
k  W.  73  ;t  Streeter  v.  Bartlett,  6  M.  Gr.  &  S.  562  (E.  C.  L.  R.  ^ 
ToL  57).  In  the  latter  case,  it  was  held,  that,  in  order  to  prove  an 
admission  of  a  debt,  by  the  medium  of  an  entry  in  a  schedule  filed  by 
the  defendant  in  the  insolvent  debtors  court,  it  is  necessary  to  prove 
the  defendant's  signature,  by  calling  the  subscribing  witness, — even 
where  the  document  has  been  acted  upon  by  the  court.  [Maule,  J. — 
Yoa  might  as  well  attempt  to  dispense  with  the  attesting  witness,  by 
proving  that  the  party  had  sealed  and  delivered  the  deed, — ^the  very 
thing  the  attesting  witness  is  required  for.]  The  act  requires  the  deed 
t:  be  enrolled  by  two  of  the  directors :  is  the  whole  body  to  be  bound 
by  the  admission  of  the  two  who  deposit  the  deed?  In  Molton  v. 
Harris,  2  Esp.  N.  P.  C.  549,  it  was  held  that  the  memorial  of  a  con- 
vnyance  that  has  been  registered,  is  not  evidence  of  the  contents  of 
scch  conveyance,  unless  notice  has  been  given  to  the  opposite  party  to 
produce  the  conveyance.  [Maule,  J. — That  case  was  decided  about 
half  a  century  before  Slatterie  v.  Pooley.]  In  Doe  d.  Loscombe  v. 
Clifford,  2  Car.  &  K.  448  (E.  C.  L.  R.  vol.  61),  it  was  held,  that  an 
examined  copy  of  a  memorial  of  a  purchase-deed,  registered  in  Mid- 
dlesex, under  the  statute  7  Ann.  c.  20,  is  only  receivable  as  secondary 
ertdence  of  the  deed,  against  the  parties  to  the  deed,  and  all  persons 
claiming  under  them ;  and  that  the  fact  that  A.  mortgaged  the  pro- 
perty to  B.,  and  delivered  this  deed  to  B.  as  mortgagee,  is  not  sufficient 
to  make  it  secondary  evidence  against  A.  That  was  a  decision  by  one 
of  the  judges  who  were  parties  to  Slatterie  v,  Pooley.  [Maule,  J. — I 
cannot  help  thinking  that  <«  secondary"  is  a  mistake  there.]  In  Wol- 
laston  V.  Hakewill,  3  M.  &  G.  297  (E.  C.  L.  R.  vol.  42),  3  Scott,  N.  R. 
593,  the  registered  memorial  of  a  deed  conveying  lands  in  Middlesex, 
was  held  to  be  secondary  evidence  of  the  contents  of  such  deed,  against 
the  personal  representatives  of  the  party  by  whom  such  deed  is  regis- 
tered. The  case  of  "^The  Fishmongers'  Company  v,  Robertson,  r^iceAo 
1  M.  Ghr.  &  S.  60  (E.  C.  L.  R.  vol.  50),  is  also  an  authority  in  ^ 
favour  of  the  plaintiff,  so  far  as  regards  the  opinion  of  Tindal,  C.  J., 

(a)  Aooording  to  Slatterie  «.  Pooley,  what  A.  itates  as  to  what  B.,  a  party,  haa  said  reapeotiog 
the  eontents  of  a  doonment  which  B.  has  seen,  is  admissihle,  whilst  what  A.  states  respecting  a 
docament  which  he  himself  has  seen,  is  not  admissihle, — although,  in  the  latter  ease,  Cho 
chance  of  error  Is  single,  in  the  former,  donhle. 
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which  is  unaffected  bj  the  subsequent  decision  of  the  court  of  error.(ii) 
[Maule,  J. — In  that  case  it  was  sought  to  prove  an  admission  by  a 
defendant,  that  a  certain  paper  was  the  original  agreement :  and  it  \ra3 
objected  that  that  could  not  be  done  without  calling  the  attesting  wit- 
ness. That  can  have  nothing  to  do  with  this  case.]  The  Court  of 
Queen's  Bench  in  Ireland,  in  a  recent  case  of  Lawless  v.  Quale,  8  Irish 
Law  Reports,  382,  express  very  strong  disapprobation  of  the  doctrine 
of  Slatterie  v.  Pooley.  That  was  an  action  of  use  and  occupation :  the 
plaintiff  proved  by  a  witness  the  fact  of  the  occupation  by  the  defendant, 
and,  on  his  cross-examination,  he  admitted  that  there  was  a  written 
agreement  in  existence,  which  the  plaintiff  did  not  produce :  and  it  tras 
held,  that  such  instrument  ought  to  have  been  given  in  evidence,  and 
that  a  declaration  by  the  defendant,  of  holding  at  a  particular  rent, 
was  not  admissible.  Pennefathbr,  0.  J.,  there  says :  <(  Several  cases 
were  cited  for  the  purpose  of  establishing,  not  that  the  broad  principle 
of  law  was  not  right,  but  that,  in  these  particular  cases,  certain  exce|)- 
tions  to  the  rule  of  evidence  may  have  been  introduced,  which  would 
admit  the  introduction  of  parol  evidence.  The  case  of  Newhall  p. 
Holt,  6  M.  &  W.  662,t  was  relied  on.  That  was  an  action  for  goods 
sold  and  delivered,  and  on  an  account  stated ;  and  it  was  held  that  a 
parol  admission  by  the  defendant  of  the  debt  dae,  was  evidence  undi:r 
the  account  stated,  though  it  appeared  there  was  a  written  agreement 
relative  to  the  goods.  This  was  the  decision  of  the  court,  though 
Parke,  B.,  observes — ^What  a  defendant  says  is  always  evidence 
against  him,  although  it  may  have  arisen  out  of  a  written  agreement.' 
It  is  *not  easy  to  encounter  a  loose  and  incorrect  note  of  this 
sort,  because  it  is  impossible  to  say  to  what  Baron  Parke 
intended  to  apply  that  observation,  and  it  is  not  sufficiently  intelligible 
to  be  an  authority.  Slatterie  v.  Pooley  is  the  next  case,  and  appears 
to  be  the  leading  one  in  support  of  the  doctrine  that  a  parol  admission 
by  a  party  to  a  suit  is  always  receivable  as  evidence  against  him,  although 
it  relates  to  the  contents  of  a  deed  or  other  written  instrument,  and 
even  although  its  contents  be  directly  in  issue  in  the  cause.  I  cannot 
subscribe  to  what  was  said  by  Parke,  B.,  in  that  case,  though  it  is 
added,  that  Lord  Abinger  (who  did  not  hear  the  arguments)  concurred. 
The  doctrine  there  laid  down  is  a  most  dangerous  proposition :  by  it  a 
man  might  be  deprived  of  an  estate  of  10,0007.  per  annum,  derived 
from  his  ancestors  by  regular  family  deeds  and  conveyances,  by  pro- 
ducing a  witness,  or  by  one  or  two  conspirators,  who  might  be  got  to 
swear  they  heard  the  defendant  say  he  had  conveyed  away  his  interest 
therein  by  deed,  had  mortgaged,  or  otherwise  encumbered  it ;  and  thus, 
by  this  facility  so  given,  the  most  open  door  would  be  given  to  fraud, 
and  a  man  might  be  stripped  of  his  estate  through  this  invitation  to 
fraud  and  dishonesty."    And  see  the  remarks  of  Crampton,  J.^  upon 

(a)  6  M.  Gr.  A  8.  806  (E.  C.  L.  R.  Tol.  60). 


♦504] 


9  MANNING,  GRANGER,  &  SCOTT.  604 

the  cases  of  Newhall  v.  Holt,  Slatterie  v,  Pooley,  and  Howard  v. 
Smith.  [Williams,  J. — It  is  impossible  for  us  to  overrule  Slatterie 
V.  Poolej,  though  we  maj  think  the  reasoning  not  quite  satisfac- 
tory.Ja) 

B^hs,  Serjt.,  and  Bernard^  in  support  of  the  rule. — The  agreement 
nnder  which  Boulter,  Brooke,  and  Peplow  hired  the  premises  in  question, 
was  made  by  them  on  behalf  of  the  company ;  the  premises  were  used 
for  the  purposes  of  the  company :  and  the  rent  which  was  paid,  was 
paid  by  checks  upon  their  ^bankers.    The  company,  having  thus  r:^rAr 
recognised  and  confirmed  the  agreement,  were  bound  by  it :  Lord  ^ 
Petre  v.  The  Eastern  Counties  Railway  Company,  1  Railway  Cases,  462 ; 
Gleadow  t^.  The  Hull  Glass  Company,  19  Law  Journ.,  N.  S.,  Chan.  44. 
White  and  Gillett  might  have  sued  the  company.    [Maulb,  J. — Not  upon 
the  agreement.]    For  use  and  occupation ;  and,  judgment  having  been  re- 
corered  against  the  company,  execution  might  have  been  obtained  against 
any  of  the  shareholders.     But  one  member  could  have  had  no  remedy 
against  another  who  had  paid  more  than  himself  on  account  of  the  com- 
pany.   The  case  clearly  falls  within  the  authority  of  Holmes  v.  Higgins, 
1 B.  4  C.  74  (E.  C.  L.  R.  vol.  8),  2  D.  &  R.  196.    It  was  there  held  that 
an  action  was  maintainable  by  an  agent  employed  in  endeavouring  to 
pass  a  bill  through  parliament  for  making  a  railway,  against  the  chair- 
man of  the  committee,  where  the  agent  was  himself  a  subscriber.     In 
Sadler  v.  Nixon,  5  B.  &  Ad.  936  (E.  C.  L.  R.  vol.  27),(6)  where  A. 
recovered  against  B.,  C,  and  D.,  partners  in  trade,  upon  their  joint 
contract,  and  took  in  execution  B.  only,  who  thereupon  paid  the  whole 
sam  recovered, — it  was  held,  that  B.  could  not  recover  in  a  court  of  law 
against  his  co-defendants,  for  contribution.     In  Bovill  v.  Hammond,  6 
B.  i  C.  149  (E.  C.  L.  R.  vol.  18),  9  D.  &  R.  186  (E,  C.  L.  R.  vol.  22), 
where  two  persons  jointly  undertook  to  procure  a  cargo  for  a  vessel, 
for  certain  commission  which  they  agreed  to  divide  equally  between 
themselves,  and  one  of  them  received  on  account  of  such  commission  a 
certain  sum  of  money, — it  was  held  that  the  other  could  not  maintain 
money  had  and  received  for  a  moiety,  the  demand  arising  out  of  a  part- 
nership transaction,  and  no  account  having  been  settled  between  them» 
So,  in  Milburn  v.  Codd,  7  B.  &  C.  419  (E.  C.  L.  R.  vol.  14),  1  M.  &  R. 
238,  a  joint-stock  company,  in  which  A.,  B.,  and  *C.  were  share-  r^^efK-^ 
holders,  was  dissolved :  A.  and  B.,  being  sued  by  a  creditor  of  ^ 
the  concern,  employed  C,  who  was  an  attorney,  to  defend  them  i  and 
it  was  held,  that  C.  could  not  sue  A.  and  B.  for  his  bill  of  costs.     Lord 
Tentbrden   there  said:    "The  actions  which  the  plaintiff  defended, 
vere  actions  brought  against  the  defendants  as  members  of  a  partner 
ship  of  which  the  plaintiff  was  also  a  member.     When  an  aation  was 
commenced,  it  was  the  duty  of  all  the  partners  in  the  late  company, 

(a)  See  Taylor  on  Evidence,  293,  294. 

(6)  S.  0.  {nom.  Sadler  «.  HickBon)  3  N.  A  M.  258  (E.  C.  L.  B.  toL  28). 
^OL.  IX.~22 


i 


506  BOULTER  v,  PEPLOW.    H.  V.  1860. 


either  to  pay  the  money,  or  to  resist  the  demand;  and,  in  case  of 
resistance,  the  expense  ought  to  be  paid  by  all, — ^the  plaintiff  among 
the  rest.'* 

The  certified  copy  of  the  registered  deed  was  properly  receiTed  in  evi- 
dence.    [Maulb,  J. — ^^We  all  think  so  too.] 

Chamocky  who  appeared  for  Brooke,  submitted  that  he,  at  all  events, 
was  not  liable  in  respect  of  rent  accruing  after  he  had  resigned  his  office 
of  committee-man,  and  his  resignation  had  been  accepted  by  his  co-direct- 
ors. [Maulb,  J. — White  and  Gillett  might  have  sued  Brooke  for  the 
whole  rent,  and  he  might  have  sued  Boulter  ahd  Peplow  for  contribution. 
If  he  would  be  entitled  to  contribution,  it  could  only  be  by  virtue  of  the 
mutual  contract.] 

Ma  (TLB,  J. — Two  questions  have  been  argued  in  this  case.  The  court 
has  already  intimated  an  opinion  that  the  copy  of  the  deed  was  properly 
received,  upon  the  authority  of  the  dictum  in  Slatterie  v.  Pooley,  6  M. 
&  W.  664,t  which  has  frequently  been  recognised  and  acted  upon. 
That  being  so,  the  only  remaining  question,  is,  whether  the  plaintiff  is 
entitled  to  recover  contribution  against  the  defendants  in  these  two 
^.^-^  actions.  It  appears  that  *the  plaintiff,  Peplow,  and  Brooke,  were 
-'  t^hree  of  several  persons  who  were  associated  together  for  the 
purpose  of  establishing  a  gas  company ;  that  the  three  applied  to  White 
and  Gillett,  the  landlords  of  premises  in  the  Old  Jewry,  to  let  the  same 
to  them :  that  White  and  Gillett  accordingly  demised  the  premises  to 
them,  and  to  them  only,  by  a  written  agreement ;  that,  rent  being  in 
arrear,  the  plaintiff,  Peplow,  and  Brooke  were  sued  in  a  joint  action ; 
that  Peplow  and  Brooke  suffered  judgment  by  default ;  and  that  White 
and  Gillett  recovered  a  certain  sum  in  that  action,  the  whole  of  which, 
together  with  the  costs,  was  paid  by  the  plaintiff.  Primd  facie^  where 
one  of  three  joint-contractors  who  are  jointly  sued,  pays  the  whole 
debt,  he  is  entitled  to  receive  contribution  from  the  other  two.  That 
state  of  circumstances  exists  here :  and  the  only  question  is,  whether 
there  existed  any  other  facts  which  afford  an  answer  to  the  plaintiff's 
right  to  such  contribution.  It  does  not  appear  to  me  that  any  such 
answer  has  been  given.  It  is  suggested  that  there  was  a  partnership, 
or  a  quasi  partnership,  between  the  plaintiff,  Peplow,  and  Brooke,  and 
others,  and  that,  consequently,  the  plaintiff  might  be  entitled  to  have 
an  account  taken  in  a  court  of  equity,  but  not  to  contribution  at  law. 
But  I  think,  supposing  such  partnership  did  exist,  it  by  no  means  fol- 
lows that  the  plaintiff  would  not  be  entitled  to  recover  in  this  action. 
The  three  entered  into  a  joint  contract  with  White  and  Gillett,  who 
probably  would  not  have  dealt  with  a  larger  number.  Those  three, 
therefore,  alone  incurred  a  joint  liability  to  pay  the  rent ;  and  thej 
would  be  subject  to  contribution  amongst  themselves.  Although  it  maj 
be,  that,  when  each  of  the  three  has  paid  his  share  of  the  rent  in 
respect  of  that  joint  liability,  each  may  be  entitled  to  charge  such 
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share  in  the  partnership  account,  it  by  no  means  follows  that  the  right 
of  contribution  inter  se  does  not  ^likewise  exist.  Each  was  liable  r:^^/vQ 
in  iolido  to  the  original  demand :  and  from  that  arises  an  implied  ^ 
contract  that  the  one  who  pays  the  whole  shall  be  reimbursed,  in  their 
respectiye  proportions,  bj  the  other  two.  There  is  nothing  that  I  can 
dbcover  here,  to  show  that  these  parties  did  not  intend  that  the  ordi- 
nary implication  should  arise  in  this  case.  On  the  contrary,  I  think 
there  is  every  reason  to  infer  that  they  intended  to  incur  the  ordinary 
liabilities  incident  to  such  a  contract  as  they  had  entered  into ;  and 
that  inference  is  not  rebutted  by  the  circumstance  that  the  money  they 
are  called  upon  to  pay  under  that  contract,  may  be  chargeable  by  them 
against  the  company  for  whose  benefit  they  assumed  the  liability.  Upon 
the  simple  ground,  therefore,  of  the  inference  arising  from  the  position 
of  the  parties,  and  of  that  inference  not  being  rebutted  by  any  of  the 
facts  found  in  this  case,  it  seems  to  me  that  the  plaintifi*  is  entitled  to 
retain  his  yerdict.  The  cases  cited  have  most  of  them  very  little  to  do 
with  the  matter :  and  none  of  them  goes  to  show,  that,  under  circum- 
stances like  these,  an  action  is  not  maintainable.  I  therefore  think 
this  rule  must  be  discharged. 

Williams,  J. — I  am  of  the  same  opinion.  The  circumstances  are 
shortly  these : — The  plaintiff*,  Peplow,  and  Brooke  entered  into  a  con- 
tract with  third  persons,  whereby  they  made  themselves  jointly  liable 
for  rent  of  certain  premises.  The  premises  so  hired  were  intended  to 
be  used  as  the  place  of  business  of  a  joint-stock  company,  of  which 
those  three  persons  were  members.  Whatever  remedy  they  might  have 
as  against  the  other  members  of  the  company,  when  these  persons  placed 
themselves  under  this  liability  to  the  landlords  of  the  premises,  they 
likewise  came  under  an  implied  liability  inter  scj  that,  if  one  should  be 
('^led  upon  to  pay,  and  should  actually  pay,  the  whole  rent,  the  other 
two  *would  reimburse  him  to  the  extent  of  their  respective  shares,  r^r  aq 
And  this  implied  contract  is  not  in  any  degree  i^ected  by  the  *- 
inle  of  law,  that  one  partner  cannot  sue  his  copartners  in  respect  of 
a  partnership  debt. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  contract  out  of  which 
this  cause  of  action  arises,  is  entirely  collateral  to  the  partnership : 
and  the  defendants  are  liable  to  contribution  irrespectively  of  the  state 
of  accounts  amongst  the  partners.  Rule  discharged. 
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TASSELL  V.  COOPER. 
SAME  V.  SAME.    Feb.  15. 

A.|  the  farmiiig  bailiff  of  Lord  D.  (after  his  employment  as  such  had  ceased),  received  a  eheek 
for  180^  in  payment  for  wheat  belonging  to  Lord  D.,  which  he  had  sold  on  his  aoeouit  while 
acting  as  bailiff,  and  paid  it  in  to  his  own  aeconnt  with  B.  k  Co.,  his  bankers,  who  reoeired 
the  cash  for  it,  and  gave  A.  credit  for  the  amount,  but  afterwards,  under  an  indemnitj  from 
Lord  D.,  refused  to  honour  his  drafts : — Held,  that,  even  assuming  that  the  check  had  been 
improperly  obtained  by  A.,  still,  as  between  him  and  his  bankers,  the  amount  was  recoversble 
by  A.,  as  money  had  and  received  by  them  to  his  use,  or  money  paid. 

Thb  first  of  these  cases  was  an  action  of  debt  brought  against  the 
defendant,  as  public  officer  of  The  London  and  County  Joint-Stook 
Banking  Company,  for  money  lent  by  the  plaintiff  to  the  compaDf, 
money  received  by  them  for  the  use  of  the  plaintiff,  and  money  fom.d 
to  be  due  to  the  plaintiff  on  an  account  stated  with  them. 

The  defendant  pleaded  that  the  company  were  never  indebted ;  and 
also  a  special  plea,  which  the  plaintiff  traversed  by  his  replication. 
*^im       ^^®  second  of  the  above  actions  was  an  action  on  the  *casc 
-*  against  the  defendant  as  public  officer  of  the  same  banking  com- 
pany,  for  dishonouring  two  checks  of  the  plaintiff,  when   he  had  a 
balance  in  their  hands,  and  for  exposing  his  account  to  a  third  person. 
The  first  count  in  the  last-mentioned  action,  stated,  that  Emanuel 
Cooper,  the  defendant  in  this  suit,— one  of  the  public  officers  of  certain 
persons  united  in  copartnership  for  the  purpose  of  carrying  on,  and  irho 
at  the  several  times  thereinafter  mentioned,  and  thence  continuallj^ 
carried  on,  &c.,  the  trade  and  business  of  bankers  in  England,  under 
the  name  of  <(The  London  and  County  Joint-Stock  Banking  Company/' 
and  who  were  at  the  time  of  the  commencement  of  this  suit,  and  stQl 
continued  to  be,  entitled  to  sue  and  be  sued  in  the  name  of  one  of  the 
public  officers  of  such  copartnership,  as  the  nominal  plaintiff  or  plaintiffs 
on  their  behalf,  according  to  the  statute  made  in  the  seventh  year  of 
the  reign  of  the  late  King  George  the  Fourth,(a)  for,  among  other  things, 
the  better  regulating  copartnerships  of  certain  bankers  in  England,  and 
according  to  another  statute  made  in  the  eighth  year  of  the  reign  of  oar 
Lady  the  now  Queen,  intituled  <<  An  act  to  regulate  joint-stock  banks  in 
England, ''(i)  whicb  said  Emanuel  Cooper  had  been  duly  nominated  and 
appointed,  and  was  at  the  commencement  of  this  suit,  and  still  continued, 
one  of -the  {)ublic  officers  of  the  said  copartnership,  according  to  the  form 
and  effect  of  the  said  statutes, — ^had  been  summoned  to  answer  the 
plaintiff  in  an  action  on  the  case.     It  then  proceeded  to  state,  that  the 
said  London  and  County  Joint-Stock  Banking  Company,  before  and  at 
the  several  times  thereinafter  mentioned,  were,  and  still  continued  to  be, 
bankers,  and  used,  exercised,  and  carried  on  the  trade  and  business  of 
bankers,  to  wit,  at  Tonbridge,  in  the  county  of  Kent :  That,  on  the 

(a)  7  a.  4,  e.  46.  (6)  7  A  8  Yiot  Ob  'VL 
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*10th  of  March,  1843,  the  plaintiflF,  at  the  request  of  the  said  r^^-ii 
banking  company,  retained  and  employed  the  said  company  in  ^ 
the  way  of  their  said  trade  and  business,  to  be  the  bankers  of  the  plain- 
tiff, and  to  receive,  account  for,  and  pay,  according  to  the  usage  and 
custom  of  bankers  in  that  behalf,  such  sums  of  money  as  the  plaintiff 
might  pay  or  intrust,  or  cause  to  be  paid  or  intrusted  to  the  said  com- 
pany, as  bankers  of  the  plaintiff  as  aforesaid,  or  as  might  come  to,  or 
be  in  the  hands  of  the  said  company  on  account  of  the  plaintiff,  as  such 
bankers  as  aforesaid ;  and  the  said  company  then  accepted  of  and  en- 
tered upon  the  said  retainer  and  employment,  and  by  reason  thereof,  it 
became  and  was,  and  during  all  the  times  hereinafter  mentioned  con- 
tinued to  be,  the  duty  of  the  said  company,  as  such  bankers  as  aforesaid, 
and  according  to  the  usage  and  custom  of  bankers  in  that  behalf,  to 
honour  and  pay  the  drafts  or  orders  in  writing  of  the  plaintiff,  duly 
drawn  on  the  said  company,  for  the  amount  of  the  cash  balances  of  the 
plaintiff,  or  any  part  thereof,  in  the  possession  of  the  said  company, 
when  duly  presented  to  the  said  company  for  payment,  at  their  place 
of  business,  at  Tonbridge  aforesaid,  by  any  person  or  persons  entitled 
to  receive  the  amount  of  such  drafts  or  orders,  provided  the  said  com- 
pany should,  at  the  time  of  the  presentment  of  any  such  drafts  or 
orders  respectively,  have  in  their  hands,  as  the  bankers  of  the  plaintiff, 
a  cash  balance  of  the  plaintiff  sufficient  to  pay  the  amount  of  such 
drafts  or  orders  respectively,  without,  or  over  and  above  any  just  claim 
or  lien  of  the  said  company  upon  the  same,  or  any  part  thereof,  and 
provided  such  cash  balance  should  have  been  in  the  hands  of  the  said 
company  a  sufficient  and  reasonable  time  to  enable  them  and  their  clerks 
to  know  of  the  same  being  in  the  hands  of  the  said  company,  without, 
or  over  and  above  any  such  claim  or  lien  as  aforesaid :  That,  after  the 
plaintiff  *had  retained  and  employed  the  said  company  as  afore-  r^t^io 
said,  and  they  had  accepted  of  such  retainer  and  employment  as  ^ 
aforesaid,  and  while  the  said  company  were  and  continued  to  be  such 
bankers  of  the  plaintiff  as  aforesaid,  to  wit,  on  the  SOth  of  January, 
1847,  the  plaintiff  duly  made  his  certain  draft  or  order  in  writing,  dated 
the  day  and  year  last  aforesaid,  and  directed  the  same  to  the  said  bank- 
ing company,  and  thereby  required  them  to  pay  to  him  the  plaintiff,  or 
.the  bearer  thereof,  82.  15«.,  and  the  plaintiff  then  delivered  the  said 
draft  or  order  to  one  Thomas  Poole,  who  thereby  then  became  and  was, 
and  until  and  at  the  time  of  the  presentment  thereof,  and  refusal  of 
payment,  as  hereinafter  mentioned,  continued  to  be  the  bearer  thereof, 
and  entitled  to  receive  the  amount  of  the  said  draft  or  order :  That  the 
said  draft  or  order  was  afterwards,  and  before  the  commencement  of 
tluB  suit,  and  while  the  said  company  continued  to  be  the  bankers  of 
the  plaintiff  as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid, 
duly  presented  by  the  said  Thomas  Poole  to  the  said  banking  company, 
4t  their  place  of  business  at  Tonbridge  aforesaid,  for  payment  thereof; 
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and  that,  althongji  the  said  company,  at  the  time  when  the  said  draft 
or  order  of  the  plaintiff  was  so  presented  for  payment  as  aforesaid, 
and  was  refused  payment  as  hereinafter  mentioned,  continned  to  be  the 
bankers  of  the  phdntiff  as  aforesaid,  and  had  in  their  hands,  as  the 
bankers  of  the  plaintiff,  a  cash  balance  of  the  plaintiff  snfficient  to  pay 
the  amount  of  the  said  draft  or  order,  without  any  just  claim  or  lien 
of  the  said  company  on  such  balance,  or  any  part  thereof;  and  although 
the  said  company,  at  the  time  when  the  said  draft  or  order  of  the  plain- 
tiff  was  so  presented  as  aforesaid,  and  dishonoured  as  hereinafter  men- 
tioned, had  had  the  said  cash  balance  of  the  plaintiff  in  their  hands  a 
sufficient  and  reasonable  time  to  enable  them  and  their  clerks  to  know 
^.^  Q1  ^^  ^^®  same  '^'being  in  the  hands  of  the  said  company,  without 

^  any  such  claim  or  lien  as  aforesaid,  and,  by  reason  of  the  pre- 
mises, ought  to  have  then  paid  the  amount  of  the  said  draft  or  order  to 
the  said  Thomas  Poole :  yet  the  said  banking  company,  disregardiDg 
their  duty  as  such  bankers  as  aforesaid,  and  contriring  and  intending 
to  injure  and  aggrieve  the  plaintiff  in  that  behalf,  did  not  nor  would, 
when  the  said  draft  or  order  was  so  presented  to  them  for  payment  as 
aforesaid,  pay  or  honour  the  same,  but  wholly  neglected  and  refused  so 
to  do,  and  then  dishonoured  and  refused  to  pay  the  same,  or  any  part 
of  the  amount  thereof,  contrary  to  their  duty  as  such  bankers  of  the 
plaintiff  as  aforesaid.  [The  count  then  proceeded  in  like  manner  to 
aLege  the  dishonour  of  a  draft  for  27Z.  8«.  8(2.,  drawn  by  the  plaintiff 
in  favour  of  one  Robert  Billing,  and  concluded  as  follows : — ]  By 
reason  of  all  which  premises,  the  plaintiff  not  only  lost  the  use  of  the 
said  cash  balance  so  in  the  hands  of  the  said  company  as  aforesaid,  but 
was  and  is  greatly  injured  and  damaged  in  his  credit  and  reputation  with 
the  said  Thomas  Poole,  Robert  Billing,  William  Jemmett,  and  Virgil  Pom- 
fret,  Thomas  Beeching,  Horatio  Beeching,  and  Stephen  Beeching,  and 
Francis  John  Headland,  and  with  divers  other  persons  to  whom  the  facts 
aforesaid  necessarily  became  and  were  known,  and  was  obliged  to  give,  and 
did  give  notice  to  one  Richard  Woodhams,  then  being  a  creditor  of  the 
plaintiff,  not  to  present  for  payment  to  the  said  company  a  certain  other 
draft  or  order  in  writing  for  the  payment  of  14Z.  17«.  4(i.,  which  the 
plaintiff  had  before  then  drawn  upon  the  said  company  as  such  bankers 
as  aforesaid,  and  had  delivered  to  the  said  Richard  Woodhams  in  pay*' 
ment  of  a  debt  then  owing  to  him  from  the  plaintiff;  and  the  plaintiff 
had  been  and  was,  by  means  of  the  premises,  otherwise  greatly  injured 
and  damnified. 
i^n^A-y      The  second  count  stated,  that,  while  the  said  ^company  were 

-'  such  bankers  as  aforesaid,  and  used  and  exercised  the  said  trade 
and  business  as  aforesaid,  to  wit,  on  the  10th  of  March,  1843,  the 
plaintiff,  at  the  request  of  the  said  company,  retained  them,  in  the  way 
of  their  said  trade  and  business,  to  be  the  bankers  of  the  plaintiff,  and 
to  receive,  account  for,  and  pay,  as  such  bankers,  such  sums  of  money 
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as  the  plaintiff  might  pay  or  intrust  to  the  said  company  as  the  bank- 
ers of  the  plaintiff,  or  as  might  come  to  their  hands  on  account  of  the 
plaintiff,  as  such  bankers  as  aforesaid,  and  to  perform  and  keep  the 
duties  of  bankers  to  and  for  the  plaintiff:  that  the  said  company  then 
accepted  of  and  entered  upon  the  last-mentioned  retainer  and  employ- 
ment :  that,  by  reason  of  the  premises,  it  thereupon  became  and  was 
the  duty  of  the  said  company,  as  such  bankers  to  and  for  the  plaintiff, 
while  they  should  remain  and  continue  such  bankers  of  the  plaintiff  as 
last  aforesaid,  among  other  things,  to  keep  an  account  of  all  moneys 
from  time  to  time  received  and  paid  by  them  as  such  bankers  as  last 
aforesaid,  for  or  on  account  of  the  plaintiff,  and  not  to  expose  or  dis- 
close the  state  or  particulars  of  the  said  account  so  to  be  kept  by  them 
88  aforesaid,  without  the  license  or  authority  of  the  plaintiff,  to  any 
person  or  persons,  except  the  plaintiff  and  the  clerks,  agents,  or  sar- 
vants  employed  by  the  said  company  in  their  said  business,  and  except 
to  any  person  who  might  present  for  payment  to  the  said  company  any 
check,  bill,  or  note,  drawn,  accepted,  or  made  by  the  plaintiff,  upon,  or 
payable  by,  the  said  company,  which  the  said  company  might  be  enti* 
tied  to  dishonour,  for  want  of  sufficient  funds  of  the  plaintiff  of  right 
applicable  to  the  payment  thereof,  or  unless  compelled  by  due  course 
of  law  so  to  do :  that  the  said  company  remained  and  continued  to  be 
fioch  bankers  of  the  plaintiff  as  last  aforesaid,  from  the  time  of  their 
being  so  retained  and  employed  as  in  that  count  ^aforesaid,  until  p^.^ . 
and  at  and  after  the  time  of  the  committing  of  the  grievances  ^ 
thereinafter  mentioned:  that,  during  the  time  while  they  were  such 
bankers  of  the  plaintiff  as  last  aforesaid,  and  before  the  committing  of 
the  grievances  thereinafter  mentioned,  the  said  company,  as  such  bank- 
ers of  the  plaintiff  as  last  aforesaid,  received  and  paid  divers  and  very 
many  large  sums  of  money  for  and  on  account  of  the  plaintiff,  under 
and  by  virtue  of  their  said  last-mentioned  retainer  and  employment, 
and  kept  such  an  account  thereof  as  aforesaid,  under  and  in  pur- 
suance of  their  said  retainer  and  employment,  and  of  their  said 
duty  in  that  behalf,  and,  at  the  time  of  the  committing  of  the  griev^ 
ances  thereinafter  mentioned,  the  said  account  was  still  current, 
not  wound  up,  or  determined :  nevertheless,  the  said  company,  wholly 
disregarding  their  duty  in  that  behalf,  and  contriving,  and  wrong- 
fully intending,  to  injure  and  aggrieve  the  plaintiff,  and  to  destroy  and 
ruin  his  fame  and  credit,  while  they  were  such  bankers  of  the  plaintiff 
as  last  aforesaid,  and  kept  such  account  as  aforesaid,  to  wit,  on  the  20th 
of  January,  1847,  wrongfully  and  unjustly,  and  without  the  license  or 
authority  of  the  plaintiff,  exposed  and  disclosed  the  state  and  particulars 
of  the  said  accouni  so  kept  by  them  of  the  said  moneys  received  and 
paid  by  them  as  such  bankers  as  last  aforesaid  for  and  on  account  of 
the  plaintiff,  to  a  certain  person,  to  wit,  Philip  Charles,  Baron  De  L'Isle 
and  Dudley,  who  was  not  a  servant,  clerk,  or  agent  employed  by  the 
said  company  in  their  said  business,  and  who  did  not  present  for  pay- 
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ment  to  the  said  company  any  check,  bill,  or  note,  drawn,  accepted,  or 
made  by  the  plaintiff,  and  without  being  compelled,  by  .iue  course  of 
law,  or  otherwise,  so  to  do,  contrary  to  their  duty  to  the  plamtiff,  as 
such  oankers  as  last  aforesaid,  and  in  breach  of  the  trust  reposed  in 
them  by  the  plaintiff,  as  in  that  count  aforesaid :  and  that,  by  reason 
*^lfil  *^®^®^^»  ^^®  plaintiff  was  then  *greatly  injured  in  his  credit  with 

-'  the  said  Philip  Charles,  Baron  De  L'Isle  and  Dudley,  and  the 
said  Philip  Charles,  Baron  De  L'Isle  and  Dudley,  was  thereby  induced 
and  caused  to  lay  claim,  and  did  lay  claim,  to  the  cash  balance  of  the 
plaintiff  then  in  the  hands  of  the  said  company  as  such  bankers  as 
aforesaid,  and  was  also  thereby  led  and  induced  to  make,  and  did  make, 
divers  other  claims  and  demands  on  the  plaintiff,  to  the  great  trouble, 
expense,  anxiety,  vexation,  and  annoyance  of  the  plaintiff;  and  the 
plaintiff  had  been  and  was,  by  means  of  the  premises,  otherwise  injured 
and  damnified,  &c. 

The  defendant  pleaded, — ^first,  that  the  said  banking  company  were 
not  guilty, — ^secondly  (and  sixthly),  that  the  plaintiff  did  not  retain 
and  employ  the  company  as  bankers, — thirdly  (and  fourthly),  that  the 
company  had  not  any  cash  balance  of  the  plaintiff  in  their  hands  suffi- 
cient to  pay  the  checks, — fifthly  (and  seventhly),  that,  before  and  at 
the  time  when  the  plaintiff  retained  the  said  banking  company  as  in 
the  declaration  mentioned,  the  plaintiff  was  the  farm-bailiff  and  agent 
of  Baron  De  L*Isle  and  Dudley,  and  that  the  plaintiff  retained  and 
employed  the  said  banking  company,  as  in  the  declaration  mentioned, 
as  such  bailiff  and  agent  as  aforesaid,  at  the  request  and  by  the  direc- 
tiijn  of  the  said  baron,  but  in  his  own  name,  and  without  disclosing  to 
the  said  company  that  the  said  baron  was  his  principal,  and  that  he  the 
plaintiff  retained  and  employed  the  said  banking  company  as  the  agent 
of  the  said  baron,  and  not  on  his  own  account :  that  the  said  cash 
balances  which  were  so  in  the  hands  of  the  said  banking  company  as 
in  the  declaration  mentioned,  at  the  several  times  when  the  said  drafts 
or  orders  were  so  respectively  presented  for  payment,  and  so  refused 
payment,  as  in  the  declaration  mentioned,  were  respectively  cash 
^.^ ^^  balances  composed  of  moneys  belonging  to  the  said  baron,  *and 

-*  which  the  plaintiff  had,  as  such  agent  and  bailiff  as  aforesaid, 
before  the  accruing  of  any  of  the  causes  of  action  in  the  introductory 
part  of  the  plea  mentioned,  to  wit,  on  the  20th  of  January,  1847,  paid 
to  and  deposited  with  the  said  banking  company,  in  his  own  name,  and 
without  disclosing  to  the  said  company  that  the  said  baron  was  his  prin- 
cipal, or  that  the  said  moneys  were  the  proper  moneys  of  the  said  baron: 
that  the  said  cash  balances  were  the  proper  moneys  of  the  said  baron, 
and  that  the  plaintiff,  at  any  time,  had  not  any  lien  upon  the  said  cash 
balances  as  against  the  said  baron,  nor  any  right  to  have  the  said  cash 
balances,  or  any  part  thereof,  paid  to  him,  the  plaintiff,  by  the  said 
banking  company,  except  as  such  agent  of  the  said  baron  as  aforesaid, 
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and  by  the  permission  of  the  said  baron :  that,  after  the  plaintiff  had 
80  retained  and  employed  the  said  banking  company  as  aforesaid,  and 
whilst  the  said  cash  balances  were  so  in  the  hands  of  the  said  banking 
company  as  aforesaid,  and  before  the  said  drafts  or  orders,  or  either 
of  them,  were  so  drawn,  or  were  so  presented  for  payment,  as  in  the 
declaration  mentioned,  to  wit,  on  the  22d  of  January,  1847,  the  said 
baron  gave  notice  to  the  said  banking  company  of  all  the  premises  in 
this  plea  mentioned,  and  then  directed  and  required  the  said  banking 
company  to  retain  in  their  hands  the  said  cash  balances  for  the  use  of 
him  the  said  baron,  and  not  to  pay  or  deliver  the  same,  or  any  part 
thereof,  to  the  plaintiff  or  his  order ;  to  which  said  request  of  the  said 
baron,  the  said  banking  company  then  assented,— of  all  which  premises 
in  this  plea  aforesaid,  the  plaintiff  afterwards,  and  before  he  drew  the 
said  drafts  or  orders  in  the  declaration  mentioned,  or  either  of  them, 
had  notice :  and  that  therefore  the  said  banking  company,  at  the  several 
times  when,  &c.,  in  the  declaration  mentioned,  did  refuse  to  pay  the 
said  ^drafts  or  orders,  and  did  dishonour  the  same,  as  they  law-  r^e-to 
fally  might  for  the  cause  aforesaid, — which  were  the  same  ^ 
grievances  as  in  the  declaration  mentioned  ;  verification. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  fourth,  and  sixth 
pleas ;  and  replied  to  the  fifth,  that  he,  the  plaintiff,  did  not  retain  or 
employ  the  said  banking  company,  as  in  the  declaration  first  mentioned 
as  such  bailiff  and  agent,  or  as  such  bailiff  or  agent  as  in  the  said  fifth 
plea  mentioned,  nor  were  the  said  cash  balances  which  were  so  in  the 
hands  of  the  company  as  in  the  declaration  and  fifth  plea  mentioned, 
or  either  of  them,  composed  of  moneys  belonging  to  the  said  baron,  or 
which  the  plaintiff,  as  such  agent  and  bailiff,  or  as  such  agent  or  bailiff 
as  aforesaid,  paid  to  or  deposited  with  the  said  banking  company,  in 
manner  and  form  as  the  defendant  had  in  his  said  fifth  plea  above 
alleged, — concluding  to  the  country :  and  to  the  seventh  plea  he  replied 
de  injurid. 

The  defendant  joined  issue  on  the  replications  to  the  fifth  and  seventh 
pleas. 

The  above  causes  were  tried  at  Guildhall  before  Wildb,  C.  J.,  and 
by  special  juries,  at  the  sittings  after  Hilary  term,  1848,  when  a  ver- 
dict was  found  for  the  plaintiff  in  the  first  action  for  1282.  1«.  10(2., 
and  in  the  second  action  for  40«.  damages, — ^subject  to  the  opinion  of 
the  court,  in  both  actions,  upon  the  following  case  : — 

The  plaintiff,  William  Tassell,  at  the  times  in  question,  resided  at 
Penshurst,  in  Kent,  and  kept  a  banking  account  with  the  London  and 
County  Joint-Stock  Banking  Company, — a  partnership  of  more  than 
six  persons,  who  carried  on  business  as  bankers  in  London  and  Tun- 
bridge  and  other  places,  under  the  provisions  of  the  statutes  7  G.  4,  c. 
46,  and  7  &  8  Vict.  c.  118 :  and  he  brought  the  first  of  those  actions  to 
recover  1282. 1«.  lOd..  being  the  balance  in  his  favour  on  the  said  banking 
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4>^1Q1  '^'^^^^^^^^y  ^^^  ^^®  aecond  action,  to  reoorer  damages  by  reason 
*  -'  of  the  company's  having  dishonoured  two  of  his  checks — one  for 
82.  15«.,  and  another  for  272.  8«.  8d.,  hereinafter  mentioned,  and  also 
for  having  exposed  the  particulars  of  his  account  to  Lord  De  L'IsIe. 

In  the  years  1843  and  1844,  the  plaintiff,  who  is  a  practical  farmer, 
and  one  Palmer,  were  tenants  of  a  large  farm,--»upwards  of  seven 
hundred  acres, — at  Penshurst,  in  Kent,  belongmg  to  Lord  De  L'Isle 
and  Dudley ;  and  during  this  tenancy  the  plaintiff  opened  a  banking 
account,  in  hU  own  name^  with  The  London  and  County  Joint-Stock 
Banking  Company,  at  their  branch  bank  at  Tunbridge,  in  the  county  of 
Kent :  which  account  continued,  from  that  time  down  to  the  occur- 
rences which  gave  rise  to  these  actions,  and  was  carried  on  in  the  usiutl 
manner  between  bankers  and  their  customers. 

In  1844,  the  plaintiff  and  Palmer  ceased  to  be  tenants  of  the  stid 
farm ;  and  the  plaintiff  then  entered  into  the  service  of  Lord  De  L'Isie 
as  his  farming-bailiff,  and  continued  in  that  employment  down  to  the 
time  of  his  discharge  hereinafter  mentioned.     In  the  course  of  that 
employment,  the  plaintiff  had  the  management  of  the  farm  as  sucli 
bailiff,  and  the  sale  of  the  produce  of  it;   and  from  time  to  time 
received  large  sums  of  money  arising  from  the  sale  of  the  ciops  and 
other  produce  thereof,  on  account  of  Lord  De  L'Isle,  and  paid  the 
various  charges,  expenses,  and  outgoings  of  the  farm,  as  such  farming- 
bailiff.      During  the  continuance  of  the  said  banking   account,  the 
plaintiff  was  in  the  habit  of  paying  in  to  the  credit  of  his  said  account 
at  the  Tunbridge  bank  of  the  said  banking  company,  many  of  the  sums 
of  money  received  by  him  on  account  of  Lord  De  L'Isle  as  aforesaid, 
as  also  other  sums  of  money  belonging  to  himself  and  others ;  and  he 
*^9ni  ^^^'  ^^^™  *time  to  time  during  the  continuance  of  the  said 
^  banking  account,  made  payments  on  account  of  the  said  Lord 
De  L'Isle  and  other  parties,  and  also  on  his  own  private  account,  bj 
checks  drawn  on  the  said  banking  company,  upon  the  balance  standing 
to  his  credit  in  the  said  account.    The  company  occasionally  discounted 
bills  for  the  plaintiff,  and  placed  the  money  thence  arising  to  his  credit 
in  the  said  account,  and  sometimes  allowed  him  to  overdraw  his  said 
account.     The  whole  of  the  checks  drawn  by  the  plaintiff  against  the 
said  account,  and  paid  by  the  company  out  of  it,  were  signed  by  the 
plaintiff  in  his  own  name  only ;  and  the  account,  as  well  as  the  usual 
pass-book,  was  kept  by  the  company  under  the  plaintiff's  name  only. 
Until  the  company  received  the  notice  from  Lord  De  L'Isle  hereinafter 
mentioned,  they  were  not  aware  that  his  lordship  had  any  concern  vith 
the  plaintiff's  account  with  them,  or  that  the  plaintiff  was  his  farming- 
bailiff. 

At  the  trial,  the  pass-book  containing  the  said  banking  account,  ad 
entered  and  made  up  by  the  banking  company,  was  put  in,  and  proved 
to  have  been  delivered  to  the  plaintiff  on  the  20th  of  February,  1847. 
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The  items  on  both  sides  of  the  account,  down  to  the  end  of  the  year 
1846,  are  very  numerous,  and  are  not  thought  to  be  material  to  be  set 
out :  but  the  following  is  a  copy  of  the  entries  in  the  pass-book  from 
January  1, 1847,  to  the  end  of  the  account,  showing  the  receipts  by  the 
company  from  the  plaintiff,  and  payments  made  by  them  on  his  checks 
daring  the  said  month  of  January,  with  the  respective  dates  of  such 
receipts  and  payments : — 

Beceipts. 

1847,  Jan.  1.  Balance 167  14  11 

«  20.  Cash 180    4    8 


£847  19    7 


"^Payments. 


1847.  Jan.  2.  Self 
<<    6.  Bates 
a     u  Chapman 
«     «  Collins 
«    8.  Self 
«  22.  Whisson 
«    «    Self 
«  23.  Wood 
(<  26.  Constable 
«    «    Humphrey 


[ 

*5i 

125    0 

0 

6    0 

6 

5    2 

7 

4    8 

1 

10    0 

0 

11  13 

0 

80    0 

0 

6  15 

7 

8  15 

6 

13    7 

6 

£219  17    9 


The  balance  of  the  account  shown  by  the  said  piass-book  in  favour  of 
the  plaintiff  on  the  Ist  of  January,  1847,  was,  1672.  14«.  Hi.,  being 
the  sum  remaining  after  deducting  the  payments  made  by  the  company 
in  1846  from  their  receipts  of  the  plaintiff  during  the  same  year.  As 
well  the  receipts  as  the  payments  of  1846  consisted  of  sums  of  money 
paid  in  and  drawn  out  on  his  own  account  and  on  account  of  the  other 
parties. 

The  only  sum  paid  in  by  the  plaintiff  to  his  credit  after  the  above 
date,  was,  a  check  drawn  by  Vines  &  Tomlin  on  Barclay  &  Co.,  for  1801. 
49.  8(i.,  dated  the  19th  of  January,  1847^  which  was  paid  in  by  the 
plaintiff  on  the  same  date  to  the  said  Tunbridge  branch  bank,  and  was 
cashed  in  London  by  the  said  banking  company,  and  was  placed  to  the 
plaintiff's  credit  on  the  20th  of  January.  This  check  had  been  received 
by  the  plaintiff  from  Vines  &  Tomlin  in  payment  for  some  wheat  of 
Lord  De  L'Isle's  arising  from  the  said  farm,  which  wheat  the  plaintiff, 
as  sach  bailiff  of  his  lordship  as  above  mentioned,  had,  in  December, 
1846,  employed  Vines  k  Tomlin  to  sell. 
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*^901       ^*  ^'^  ^®  *®^^  '^y  *^®  pass-book,  that  there  were  ten  *of  the 
'^•^  plaintiff's  checks  paid  bj  the  company  between  the  1st  and  the 
27ch  of  January. 

On  the  19th  of  January,  1847,  the  balance  appearing  due  to  the 
plaintiff  in  his  said  banking  account,  was  182.  8s,  9d.  On  the  20th  of 
January,  he  was  credited  with  1802.  4«.  8(2.,  the  proceeds  of  Vines  k 
Tomlin's  check,  thereby  making  a  balance  in  his  favour  of  198{.  13«. 
5(2. :  but,  on  the  22d,  he  drew  out  by  two  checks  412.  13«.,  and,  on  sub- 
sequent days,  the  further  amount  of  282.  18«.  7(2.,  and  thereby  reduced 
the  balance  due  to  him  to  1282.  1«.  10(2.,  which  still  remains  unpaid  to 
him,  and  is  the  amount  claimed  in  the  action  of  debt, — ^the  banking 
account  having  remained  in  the  same  state  down  to  the  present  time. 

On  the  27th  of  January,  1847,  the  plaintiff  drew  a  check  on  the  said 
banking  company,  in  the  usual  form,  for  272.  8«.  8(2.,  in  favour  of  the 
Rev.  R.  Billing,  or  bearer,  and  which  check  he  delivered  on  the  same 
day  to  the  Rev.  R.  Billing  in  payment  of  a  debt  of  that  amount  due 
from  the  plaintiff  to  him.  The  Rev.  R.  Billing,  through  his  banker's 
clerk,  F.  J.  Headland,  duly  presented  this  check  for  payment,  on  the 
29th  of  January,  to  the  said  branch  bank  at  Tunbridge,  where  the 
plaintiff's  account  was  kept ;  and  the  said  company  refused  to  pay  the 
same,  but  referred  the  bearer  of  the  check  to  the  plaintiff. 

On  the  SOth  of  January,  1847,  the  plaintiff  also  drew  a  check  on  the 
said  company,  in  the  usual  form,  for  82.  15«.,  payable  to  self,  or  bearer, 
and  caused  the  same  to  be  duly  presented  by  his  agent,  Thomas  Poole, 
for  payment,  on  the  same  day,  to  the  said  branch  bank :  but  the  said 
company  refused  to  pay  the  same,  and  referred  the  bearer  thereof  to  the 
plaintiff. 

The  dishonour  of  these  two  checks  arose  out  of  the  following  circum- 
stances : — After  Michaelmas,  1846,  Lord  De  L'Isle  became  dissatisfied 
with  the  state  of  the  accounts  between  himself  and  the  plaintiff  as  his 
^enqi  farm-bailiff,  and,  on  the  11th  of  January,  1847,  his  lordship, 
J  ^through  Mr.  Glendinning,  told  the  plaintiff  he  was  not  from 
that  time  to  deal  any  more  with  Lord  De  L'Isle's  property,  but  to  con- 
fine his  services  to  giving  orders  to  the  men,  and  to  seeing  that  they 
did  their  work  on  the  farm. 

Some  time  between  this  date  and  the  28th  of  January,  Lord  De 
L'Isle,  having  learned  that  the  plaintiff  had  an  account  with  the  said 
banking  company,  went  with  Mr.  Glendinning  to  the  said  Tunbridge 
branch  bank,  and  applied  to  the  company's  manager  there  for  leave  to 
inspect  the  plaintiff's  banking  account  which  the  company  kept  in  their 
books  there  according  to  the  usage  of  bankers.  This  the  manager 
refused,  unless  he  had  instructions  to  do  so  from  the  principal  office  of 
the  bank  in  London.  Lord  De  L'Isle,  having  applied  to  that  office, 
obtained  such  instructions,  and  again,  in  company  with  Mr.  Glendin- 
ning, applied  to  the  Tunbridge  branch  bank  on  the  28th  of  January ; 
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and  they  were  then  allowed  by  the  manager  there  to  inspect  the  plain- 
tiff's account,  of  which  he  furnished  them  with  a  copy.  Upon  inspect- 
ing this  account.  Lord  De  L'IsIe  served  the  bank  with  a  notice,  signed 
by  him,  of  which  the  following  is  a  copy : — 

((To  The  London  and  County  Joint-Stock  Banking  Company. 

«  28th  January,  1847. 

« Please  to  hold  in  your  hands,  until  further  correspondence,  the 
balance  of  1282.  Is,  10(2.  on  credit  of  the  account  of  Mr.  Tassell,  the 
same  being  formed  of  money  belonging  to  me ;  and  I  engage  to  hold 
you  harmless  for  so  doing.  (Signed)        «De  L'Islb." 

It  was  in  consequence  of  this  notice  that  the  company  dishonoured 
the  plaintiff's  checks,  as  above  mentioned. 

*After  inspecting  the  account,  Mr.  Glendinning,  on  the  same  r^roA 
day,  by  authority  of  Lord  De  L'Isle,  went  to  the  plaintiff,  and  '■ 
told  him  he  had  been  receiving  money  for  Lord  De  L'Isle's  wheat ;  to 
which  the  plaintiff  replied  that  he  had.  Mr.  Glendinning  then  said : — 
«» How  dare  you  do  it,  after  my  orders  ?  Did  I  not  tell  you  that  you 
were  not  to  deal  with  Lord  De  L'Isle's  property,  when  I  gave  you  orders 
some  time  ago  ?"  The  plaintiff  replied — «  You  did :  but  you  did  not 
tell  me  not  to  receive  money ;  and  I  had  a  right  to  receive  it."  To  this 
Mr.  Glendinning  rejoined — (<  If  you  don't  consider  money  property,  I 
don't  know  what  is."  Glendinning  then  demanded  the  plaintiff's  books, 
which  he  refused  to  give  up :  and  he  also  refused  to  give  a  check  for  the 
balance  of  his  said  banking  account,  which  Glendinning  demanded. 
The  latter,  then,  by  Lord  De  L'Isle's  authority,  discharged  the  plain- 
tiff from  his  lordship's  service,  and  put  a  person  in  possession  of  the 
farm. 

On  a  subsequent  investigation  of  the  accounts  rendered  by  the  plain- 
tiff to  Lord  De  L'Isle,  of  the  plaintiff's  receipts  and  disbursements  as 
farming-bailiff  to  his  lordship,  it  appeared,  that,  on  the  29th  of  Sep- 
tember, 1846,  there  was  a  balance  of  4462.  19«.  4c2.  in  favour  of  his 
lordship ;  and,  by  a  supplemental  account  rendered  in  March,  1847,  it 
appeared  that,  on  the  22d  of  January,  1847,  that  balance  had  increased 
to  5172.  2«.  2d.  in  his  lordship's  favour. 

The  said  balance  of  5172.  2«.  2<2.  also  included  the  said  check  received 
of  Vines  &  Tomlin.  But,  in  these  accounts,  the  plaintiff  had  not  taken 
credit  for  the  salary  which  was  due  to  him  from  Lord  De  L'Isle,  for  his 
services,  from  Michaelmas,  1844,  and  which,  according  to  the  defend- 
ant's evidence,  amounted  to  at  least  1802.,  at  the  end  of '1846. 

On  the  20th  of  February,  1847,  the  plaintiff  served  the  banking 
company  with  a  notice  in  writing,  signed  *by  him,  demanding  r^^coc 
payment  of  the  said  balance  of  1282.  1«.  lOd.,  and  giving  them  '- 
notice  that  interest  would  be  claimed  from  the  date  of  such  demand  until 
the  time  of  payment. 

On  the  22d  of  February,  1847,  these  actions  were  brought. 
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It  is  agreed  that  the  court  shall  be  at  liberty,  if  they  shall  think  fit, 
to  draw  such  inferences  from  the  above  facts  as  a  jury  would  have  been 
justified  in  doing,  or  to  send  back  the  case  to  be  amended  or  re-stated. 

The  question  for  the  opinion  of  the  court  is,  whether,  upon  the  aboye 
facts  and  pleadings,  the  plaintiff  or  the  defendant  is  entitled  to  the  ver- 
dict on  the  issues  joined  in  these  actions,  or  either  of  them. 

If  the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  the 
verdict  in  the  first  action,  then  the  verdict  is  to  be  entered  for  the  plain- 
tiff, for  1282.  1«.  10(2.,  debt,  and  damages  equal  to  the  interest  on  that 
sum  at  51.  per  cent,  per  annum,  from  the  20th  of  February,  1847,  till 
judgment :  but,  if  the  court  shall  be  of  opinion  that  the  defendant  is 
entitled  to  a  verdict  in  that  action,  then  it  is  to  be  entered  for  him 
accordingly. 

If  the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  the 
verdict  in  the  second  action,  on  either  count  or  breach,  then  the  verdict 
is  to  be  entered  for  the  plaintiff,  damages  40«. :  but,  if  the  court  shall 
be  of  a  contrary  opinion,  then  the  verdict  is  to  be  entered  for  the 
defendant. 

J.  Browfij  for  the  plaintiff. — This  is  an  action  by  a  customer  agtunst 
his  bankers,  to  recover  the  balance  of  a  banking  account.  It  is  admit- 
ted, upon  the  face  of  the  case,  that  there  is  a  balance ;  but  the  answer 
attempted  to  be  set  up,  is,  that  that  balance  consists  of  the  proceeds  of 
a  check  which  was  the  property  of  Lord  De  L'Isle,  and  was  padd  into 
^-^_  the  bank  by  *the  plaintiff  as  the  agent  of  Lord  De  L'Isle,  or  was 
^  tortiously  obtained  by  the  plaintiff,  and  that  therefore  the  bank- 
ers were  justified  in  withholding  it  from  him,  under  a  notice  from  Lord 
De  L'Isle.  On  the  part  of  the  plaintiff,  it  will  be  submitted,  that  the 
balance  which  is  now  claimed  is  not  composed  wholly  of  Lord  De  L'IsIe's 
check ;  that  the  check  was  not  paid  in  as  agent  and  on  account  of  Lord 
De  L'Isle,  but  on  the  plaintiff's  own  private  account ;  that  the  defend- 
ants could  not  themselves  set  up  the  Jus  tertiiy  nor,  by  improperly  dis- 
closing the  state  of  the  plaintiff's  account  to  a  stranger,  enable  snch 
stranger  to  interpose ;  and  that  the  money  in  question  was  money  lent 
by  the  plaintiff  to  the  banking  company. 

The  facts  stated  on  the  face  of  the  case  show  clearly  that  the  balance 
in  question  did  not  consist  wholly  of  money  belonging  to  Lord  De 
L'Isle.  At  the  time  the  check  for  1802.  4a.  8<2.  was  paid  in,  the  balance 
in  the  plaintiff's  favour  was  182.  8a.  9(2.  On  that  check  being  cashed, 
therefore,  the  defendants  were  indebted  to  the  plaintiff  in  the  sum  of 
1982.  13a.  5(2.  The  cheeks  subsequently  drawn  were  not  paid  out  of 
one  part  of  that  balance  more  than  out  of  another.  [Maulb,  J. — The 
182.  8a.  9(2.  stands  first  in  order  of  date.  Grbsswell,  J. — ^It  is  now 
settled,  that  money  paid  in  by  a  customer  to  his  banker,  is  money  lent 
to  the  latter :  Pott  v.  Glegg,  16  M.  k  W.  821. f  Money  paid  out  to  the  cus- 
tomer pays  off  the  earlier  debt ;  if  this  were  not  so,  the  earlier  debt  might 
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be  barred  by  the  statute  of  limitations.]  In  Mills  t*.  Fowkes,  8  N.  G.  455, 
462,  7  Scott,  444,  455,  Tindal,  C.  J.,  says :  <<  In  Peters  v.  Anderson,  5 
Taunt.  596  (E.  0.  L.  R.  vol.  1),  1  Marsh.  288  (E.  C.  L.  R.  vol.  4),  where 
a  debt  was  due  from  the  defendant  to  the  plaintiff  on  a  covenant,  and  a 
debt  on  simple  contract,  and  the  defendant  delivered  goods  in  payment, 
^without  appropriating  them  to  either  debt  in  particular,  it  was  r^^i-nn 
held  that  the  plaintiff  might  appropriate  them  to  the  debt  for  ^ 
vhich  he  had  the  worse  security.     In  Bosanquet  v.  Wray,  6  Taunt. 
597  (E.  C.  L.  R.  vol.  1),  2  Marsh.  819  (E.  C.  L.  R.  vol.  4),  it  was  held 
that  a  creditor  receiving  money  without  any  specific  appropriation  by 
the  debtor,  might  be  permitted,  in  a  court  of  law,  to  ascribe  it  to  the 
discharge  of  a  prior  and  purely  equitable  debt,  and  sue  him  at  law  for 
a  sabsequent  legal  debt.     These  cases  show  clearly  that  the  receiver 
has  a  right  to  appropriate,  if  the  payer  omit  to  do  so ;  and  Simpson  v. 
Ingham,  2  B.  &  C.  65  (E.  C.  L.  R.  vol.  9),  8  D.  &  R.  249  (E.  C.  L.  R. 
Tol.  16),  shows  that  he  may  make  the  appropriation  at  any  time  before 
action."     It  will  be  said  that  the  contract  under  which  the  defendants 
received  the  money  in  question,  was  a  contract  made  by  them  with  the 
plaintiff  as  agent  of  an  undisclosed   principal.      The  facts,  however, 
show  that  this  was  the  plaintiff's  private  banking  account,  quite  inde- 
pendent of  Lord  De  L'Isle,  and  opened  before  the  plaintiff  became 
Lord  De  L'Isle's  agent.     Lord  De  L'Isle  could  not  have  drawn  checks 
upon  this  fund,  mixed  up  as  it  was  with  the  plaintiff's  own  moneys. 
Sims  V.  Bond,  5  B.  &  Ad.  889  (E.  G.  L.  R.  vol.  27),  is  precisely  iu 
point ;  it  was  there  held,  that,  where  a  person  lends  money  nominally 
on  his  own  account,  but  really  on  account  of  another,  the  real  lender 
cannot  recover  the  money,  unless  he  prove  distinctly  that  the  loan  was 
ill  reality  intended  to  be  his,  and  was  received  as  such :  and,  where  A., 
aj  the  managing  owner  of  a  vessel,  was  permitted  by  the  other  owners 
to  have  the  possession  of  two  warrants  or  orders  of  The  East  India 
Company,  to  pay  to  the  said  owners,  or  bearer,  the  sums  of  money 
therein  mentioned,  for  freight,  and  A.  deposited  these  warrants  in  the 
hands  *of  his  bankers,  and  they  received  the  money  due  on  them,  r^^-oo 
and  gave  him  credit  for  it  in  account ;  it  was  held,  on  assumpsit  '- 
brought,  after  A.'s  death,  by  the  surviving  part-owners  against  the 
bankers,  that,  on  proof  of  the  above  facts,  they  could  not  recover  the 
aoney,  because  it  was  not  shown  that  the  loan  was  upon  their  account ; 
for,  the  fact  of  the  warrants  being  the  property  of  all  the  part-owners 
vhen  placed  in  the  bankers'  hands,  was,  upon  the  evidence,  consistent 
with  the  sapposition  that  the  loan  of  the  proceeds  to  the  bankers  was 
A.'s  loan.     Lord  Denman,  in  delivering  the  judgment  of  the  court, 
there  said :  <<  Sums  which  are  paid  to  the  credit  of  a  customer  with  a 
banker,  though  usually  called  deposits,  are,  in  truth,  loans  by  the  cus* 
tomer  to  the  banker :  Garr  v.  Garr,  1  Meriv.  541,  n. ;  Devaynes  v. 
Noble,  1  Meriv.  568 ;  and  the  plaintiffs,  who  seek  to  recover  the  balance 
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of  such  an  account,  must  prove  that  the  loans  were  made  by  them.  It 
is  a  well-established  rule  of  law,  that,  where  a  contract,  not  under  seal, 
is  made  with  an  agent,  in  his  own  name,  for  an  undisclosed  principal, 
either  the  agent  or  the  principal  may  sue  upon  it ;  the  defendant,  in 
the  latter  case,  being  entitled  to  be  placed  in  the  same  situation,  at  the 
time  of  the  disclosure  of  the  real  principal,  as  if  the  agent  had  been 
the  contracting  party.  But,  where  money  is  lent  by  another,  in  his 
own  name,  the  plaintiff,  who  alleges  that  he  was  in  reality  the  lender, 
must  prove  that  fact  distinctly  and  clearly.  He  cannot  show  that  the 
loan,  though  nominally  that  of  another,  was  really  intended  to  be  his 
own.  It  was  incumbent,  therefore,  in  this  case,  upon  the  plaintiffs  to 
prove,  that,  when  Charles  Gribble  lent  the  proceeds  of  the  freight- 
warrants  to  the  defendants,  and  had  them  placed  to  his  credit  in  an 
«-9Ql  ^cco^Q^  \iQ^t  in  hh  own  namcy  he  was  '*'acting  in  that  respect  as 

^  the  agent  of  the  plaintiffs,  as  well  as  on  his  own  account,  and 
really  lending  the  money  to  the  defendants  on  the  plaintiff's  account  as 
well  as  his  own.  In  this  the  plaintiffs  certiiinly  failed;  they  oulj 
showed  that  the  warrants  were,  at  the  time  they  were  placed  in  the 
hands  of  Charles  Gribble,  their  property;  which  is  quite  consistent 
with  the  supposition  that  the  loan  of  the  proceeds  to  the  defendants 
was  Charles  Gribble's  loan."  The  same  position  is  laid  down  by  the 
Court  of  Exchequer,  in  Cooke  v,  Seeley,  2  Exch.  746.t 

As  to  the  second  action,  the  defendants  cannot  be  permitted  to  set 
up  their  own  breach  of  duty  as  letting  in  the  claim  of  a  third  party. 
[Maule,  J. — The  allegation  of  duty  in  the  special  count  seems  to  be 
mere  allegation  of  law.]  Where  a  duty  is  alleged  as  matter  of  law, 
no  traverse  can  be  taken  on  it :  but,  where  it  is  alleged  as  matter  of 
fact,  it  must  be  traversed,  or  it  is  admitted :  Trower  v.  Chadwick,  3  N. 
C.  336,  350,  3  Scott,  699 ;  Hallifax  v.  Chambers,  4  M.  &  W.  662. t(a) 
It  is  clearly  contrary  to  the  duty  of  a  banker  to  disclose  to  a  stranger 
the  state  of  his  customer's  account :  the  banker  is  in  the  nature  of  a 
confidential  agent  to  his  customer.  In  Taylor  v.  Blacklow,  3  N.  C.  235, 
3  Scott,  614  (E.  0.  L.  R.  vol.  36),  the  defendant,  an  attorney,  being 
employed  to  raise  money  on  mortgage  for  the  plaintiff,  disclosed  to  the 
proposed  lender  certain  defects  in  the  plaintiff's  title,  per  quod  the 
plaintiff  was  subjected  to  divers  actions  at  the  suit  of  the  proposed 
lender,  was  delayed  in  obtaining  the  money  he  wanted,  and  compelled 
to  give  a  higher  rate  of  interest :  and  it  was  held,  that  this  was  a 
breach  of  duty  for  which  an  action  lay  against  the  defendant,  notwith- 
i^c,<i(\-\  standing  he  had  been  *the  attorney  of  the  proposed  lender 

^  before  his  retainer  by  the  plaintiff.  The  defendants  nere  are,  ii. 
effect,  attempting  to  put  the  plaintiff  to  interplead  with  Lord  De  L'Isle, 
which  they  cannot  be  allowed  to  do :  Nicholson  t*.  Enowles,  5  Madd. 

(a)  See  Luoas  v.  NookeUs,  10  Bingh.  157  (B.  G.  L.  R.  toI.  25),  3  M.  A  Soott,  627|  1  CUrk  A 
Fin.  438,  Brown  v.  MaUett,  5  M.  Gr.  A  S.  699  (B.  C.  L.  R.  vol  57). 
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47;  James  v.  Pritchard,  7  M.  &  W.  216. f  In  Roberts  v.  Ogilby,  9 
Price,  269,  it  was  held  that  an  insurance-broker  could  not,  as  an  agent, 
dispute  the  claim  of  his  only  known  principal  for  the  amount  of  losses 
received  by  him,  on  the  ground  that  other  persons  were  interested  in 
the  subject-matter  of  the  insurance.  Gosling  v.  Burnie,  7  Bingh.  839 
(E.  C.  L.  R,  vol.  20),  5  M.  &  P.  160,  is  to  the  same  effect. 

If  the  defendants  had  intended  to  rely  on  the  fact  of  the  check 
baring  been  obtained  by  fraud,  that  being  a  matter  in  confession  and 
avoidance,  it  ought  to  have  been  specially  pleaded. 

Cauch^  for  the  defendants. — The  check  in  question  was  paid  in  to  the 
bankers'  by  the  plaintiff,  as  agent  for,  and  to  be  cashed  for  the  use  of, 
Lord  De  L'Isle.  [Gresswell,  J. — And  the  cash  to  be  held  at  the  dis- 
posal of  Lord  De  L'Isle?]  As  agent  for  an  undisclosed  principal, 
who,  when  he  disclosed  himself,  would  have  a  right  to  draw  the  money 
oat.  [Maule,  J. — Then,  you  will  contend  that  the  plaintiff  was  guilty 
of  a  breach  of  duty  to  Lord  De  L'Isle  in  not  opening  a  separate 
account  in  his  name?]  There  would  be  no  breach  of  duty,  if  the 
plaintiff  only  drew  upon  this  particular  check  for  Lord  De  L'Isle's 
purposes.  [Maule,  J. — We  all  think  there  was  a  total  absence  of 
original  contract  between  Lord  De  L'Isle  and  the  banking  company, — 
which  there  would  be  if  your  argument  were  tenable.  You  must,  if 
you  can,  show  some  circumstances  aliundi  to  excuse  the  non-payment 
*of  the  checks.]  The  authority  of  the  plaintiff  to  receive  money  r^ro-i 
on  Lord  De  L'Isle's  account  ceased  on  the  11th  January,  1847,  *- 
when  he  was  informed  that  he  was  no  longer  to  deal  with  his  lordship's 
property,  but  to  confine  his  services  to  the  performance  of  the  ordinary 
duties  of  a  farming-bailiff.  After  his  authority  was  so  determined,  ho 
improperly  received  this  check  from  Vines  &  Tomlin.  [Maule,  X — 
Were  not  Vines  &  Tomlin  justified  in  treating  the  plaintiff  as  a  person 
authorized  to  receive  the  money  ?  Does  Lord  De  L'Isle  adopt  it  as  a 
payment  ?]  He  is  not  bound  to  do  so.  [Maule,  J. — Does  he  ?]  No. 
[Maule,  J. — Then,  how  can  the  check,  or  its  proceeds,  be  his?] 
Having  got  possession  of  it  by  means  of  an  imposition, — for,  the  coui  t 
may  infer  that  he  obtained  it  by  a  tacit  assertion  that  his  agency  con- 
tinued,— the  plaintiff  could  acquire  no  title  to  the  check :  Madden  v, 
Kempster,  1  Gampb.  12 ;  Hardman  v.  Willcocks,  9  Bing.  882,  a  (E.  C. 
L.  R.  vol.  28). 

There  was  no  necessity  to  plead  the  fraud ;  for,  if  the  check  was 
obtained  by  fraud.  Lord  De  L'Isle  had  a  right  to  interpose  and  say  that 
the  proceeds  were  money  had  and  received  by  the  banking  company  to 
his  use.  [Maule,  J. — Suppose  Lord  De  L'Isle  had  not  interposed,  but 
the  other  facts  could  be  established,— could  the  company  have  set  up 
this  defence  ?]  Until  some  claim  was  made,  they  could  not*  [Maule, 
J. — Does  their  right  arise  upon  notice  from  Lord  De  L'Isle  ?]  Yes. 
[Maulb,  J. — Then,  up  to  the  time  of  notice,  the  plaintiff  would  have 
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u  good  right  of  action  ?]  The  notice  would  relate  back.  [Maule,  J.— 
Suppose  Lord  De  L'Isle  had  interposed  during  the  trial, — would  you  say 
that  his  claim  would  afford  the  bankers  any  defence  upon  non  assumpsit 
or  nil  debet  ?]  A  fact  occurring  since  the  commencement  of  the  action 
^.oo-i  could  not  be  *used  as  a  defence.  [Maule,  J. — It  might,  if  it  had 
-'  the  retrospect  you  mention.  According  to  the  maxim  (<  Oinnig 
ratikahUio  retrd  trahttur^  et  mandato  cequiparattiry'*  the  ratxhahitw  mun 
be  prior  to  the  fact  done  which  is  the  subject  of  the  mandatum.  The 
right  of  Lord  De  L'Isle  at  all  events  could  not  exist  until  notice.]  The 
right  would  exist,  but  the  bankers  would  not  be  bound  until  notice. 
[Maulb,  J. — The  transaction  clearly  would  be  valid,  until  Lord  De 
L'Isle  elected  to  claim  the  proceeds.  The  question  is,  what  is  the  effect 
of  his  notice.]  It  is  submitted,  that,  under  the  circumstances,  the  pro- 
ceeds of  this  check  never  was  money  had  and  received  to  the  use  of  the 
plaintiff,  but  money  had  and  received  to  the  use  of  the  person  to  vhom 
it  rightfully  belonged.  [Maulb,  J. — The  nature  of  the  contract  is  evi- 
denced by  the  account ;  and  the  form  of  that, — the  mixture  of  items,— 
negatives  its  being  an  agency  account.] 

The  second  count  in  the  second  action  is  clearly  bad :  the  facts  do 
not  raise  the  duty  alleged.  [Maule,  J. — The  probability  is,  that  the 
second  count  is  not  sustainable :  but,  if  we  think  either  count  good,  aDd 
sustained  by  the  evidence,  the  defendants  are  to  pay  40«.] 

Brown  consented  to  abandon  the  second  count ;  and  he  was  not  called 
upon  by  the  court  to  reply  as  to  the  other. 

Maule,  J. — ^It  seems  to  me  to  be  quite  clear,  that  the  account  in  ques 
lion  is  a  banking  account  of  the  ordinary  kind,  by  the  plaintiff,  on  his 
own  account,  with  The  London  and  County  Joint-Stock  Banking  Com- 
pany ;  and  that  it  is  not  competent  to  any  third  party  to  interpose, 
aTid  to  say  that  the  banking  company  in  reality  contracted  with  him. 
This  is  plainly  evidenced  by  the  way  in  which  the  account  was  kept : 
^.oQ-1  '^'it  was  a  general  account,  embracing  as  well  the  plaintiff's  own 
-*  moneys,  as  moneys  received  by  him  in  his  capacity  of  agent  for 
Lord  De  L'Isle,  and  purporting  to  be  an  account  between  the  plaintiif 
and  the  bankers  only.  As  between  these  parties,  it  seems  to  me  that 
the  check  was  the  property  of  the  plaintiff.  But,  at  all  events,  after 
it  was  turned  into  money,  the  bankers  were  indebted  to  him  as  for 
money  had  and  received  to  his  use,  or  money  lent,  and  became  liable  to 
account  to  him  for  it  whenever  he  chose  to  call  for  it.  It  was  perfectly 
competent  to  Lord  De  L'Isle  to  allow  his  agent  to  receive  money  on  his 
account,  and  to  deal  with  it  as  if  it  were  his  own ;  and  the  evidence 
shows  that  that  was  the  state  of  things  before  the  plaintiff  was  told  that 
his  authority  to  interfere  with  Lord  De  L'Isle's  property  was  put  an 
end  to,  and  that  he  was  to  confine  himself  in  future  to  giving  orders  to 
the  men.  It  appears  that  he  had  before  this,  being  duly  authorized  so 
'o  do,  sold  some  corn  to  Vines  &  Tomlin.     He  might  very  well  suppose, 
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notwithstanding  his  authority  as  agent  was  to  some  extent  recalled,  that 
that  did  not  prevent  him  from  completing  transactions  which  he  had 
already  commenced  on  Lord  De  L'Isle's  account.  But,  assuming  that 
the  plaintiff  had  no  authority  to  receive  this  check,  and  that  he  received 
it  onder  a  tacit  assertion  that  he  had  authority ;  still,  having  got  the 
check  and  given  it  to  his  bankers,  it  seems  to  me  that  it  was  not  com- 
petent to  the  bankers  to  say  that  they  did  not  receive  the  money  on  his 
account,  because  he  obtained  the  check  in  a  wrongful  manner.  The 
.esolt  of  the  case,  in  my  view,  is,  that  the  money  in  question  was,  at 
the  time  it  reached  their  hands,  money  lent  by  the  plaintiff  to  the 
banking  company,  or  money  had  and  received  by  them  to  his  use :  and 
it  would  have  continued  so,  if  Lord  De  L'Isle  had  not  interfered.  At 
the  utmost,  Lord  De  L'Isle's  rights  accrued  only  after  the  *lia-  r^i-QA 
hility  of  the  banking  company  to  the  plaintiff  arose :  and  that  ^ 
would  be  a  matter  of  excuse,  which  should  have  been  pleaded.  But, 
patting  that  out  of  the  question,  it  seems  to  me,  that  the  banking  com- 
pany, having  received  the  money  on  behalf  of  the  plaintiff,  and  given 
him  credit  for  it,  became  debtors  to  him  for  the  amount ;  and  that  the 
circumstance  that  the  receipt  of  the  check  by  the  plaintiff  might  have 
been  blameable,  does  not  afford  any  answer  to  this  action.  The  trans- 
action was  regular  and  lawful  so  far  as  the  plaintiff  and  the  bankers 
were  concerned :  it  was  a  simple  transaction  of  loan ;  and  consequently 
I  think  the  plaintiff  is  entitled  to  recover  in  the  first  action. 

As  to  the  second  action,  I  am  of  opinion  that  the  plaintiff  must  have 
a  verdict  for  40«.  upon  the  first  count,  and  that  the  defendant  is  entitled 
to  a  verdict  on  the  second  count. 

Crbsswell,  J. — I  am  of  the  same  opinion.  The  account  purported 
to  be  an  account  between  the  plaintiff  and  the  banking  company  only : 
there  is  no  pretence  for  saying  that  Lord  De  L'Isle  had  anything  to  do 
with  it.  It  is  said  that  the  check  of  Vines  &  Tomlin  was  received  by 
the  plaintiff  in  defiance  of  an  order  from  Lord  De  L'Isle  not  to  receive 
it.  Assume  that  it  was :  if  the  plaintiff  had  himself  received  the  cash 
for  that  check,  and  had  paid  the  money  in  to  his  account  with  the  bank- 
ing company,  they  clearly  would  have  been  responsible  to  him  for  it : 
and  I  cannot  see  that  it  makes  the  slightest  difference,  that,  instead  of 
doing  so,  he  handed  the  check  to  the  bankers  to  get  cashed,  they  having 
no  notice  at  the  time  they  obtained  the  money  for  it,  that  the  check 
was  not  the  property  of  the  plaintiff.  As  to  the  plaintiS^s  being  unau- 
thorized to  receive  this  check,  I  cannot  help  thinking  there  is  a  good 
deal  of  doubt  about  that.  It  seems  that  Lord  '^'De  L'Isle  was  r^roiz 
dissatisfied  with  the  state  of  the  account  between  himself  and  *- 
the  plaintiff,  and  that  Mr.  Glendinning,  at  his  request,  intimated  to  the 
plaintiff  that  he  was  to  deal  no  more  with  his  lordship's  property.  It 
may  be  very  questionable  whether  the  plaintiff  might  not  fairly  have 
understood  that  as  prohibiting  him  from  making  any  more  sales,  but  not 
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from  getting  in  money  from  persons  to  whom  he  had  already  sold  corn, 
— especially  as  he  does  not  seem  to  have  heen  asked  to  render  an 
account  of  the  sales  which  he  had  already  effected.  The  case  of  Hard- 
man  V.  Willcocks,  9  Bingh.  382  (a)  (E.  C.  L.  R.  vol.  23^  differs  essen- 
tially from  this  case.  There,  the  plaintiff  had  obtained  possession  of 
the  goods  by  a  fraud  between  him  and  the  insolvent,  and  therefore  could 
be  in  no  better  situation  than  the  insolvent  himself:  the  goods  not 
being  in  reality  the  plaintiff's  goods,  the  rights  of  the  assignees  inter- 
vening, the  defendant  was  not  bound  to  account  to  him  for  the  proceeds 
of  the  sale. 

Williams,  J. — I  am  of  the  same  opinion.  If  we  were  to  decide 
otherwise,  I  think  we  should  be  promulgating  a  doctrine  that  would  be 
found  very  injurious  to  bankers. 

As  to  the  second  action,  I  think  the  second  count  does  not  disclose  a 
cause  of  action.  But  all  difficulty  as  to  that  is  removed  by  Mr.  Brown  9 
concession  that  a  verdict  may  be  entered  for  the  defendant  as  to  that 
count.  Judgment  accordingly. 


\ 


« 
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♦HITCHINS  V.  THE  KILKENNY  AND  GREAT  SOUTH- 
ERN AND  WESTERN  RAILWAY  COMPANY.    Feb.  16. 


By  th«  65Ui  section  of  tho  eompanies  elansei  consolidation  act,  1845, — 8  A  9  Vict.  o.  16,— it  is 
prorided  that  aU  the  money  raised  by  the  company,  whether  by  snbscriptiona  of  the  shftrr- 
holders,  or  by  loan,  or  otherwise,  shall  be  applied,  firstly,  in  paying  the  costs  and  expends 
incurred  in  obtaining  the  special  act,  and  all  expenses  incident  thereto,  and,  secondly,  in 
carrying  the  purposes  of  the  act  into  execaUon : — Held,  that  the  expenses  of  obtaining  the 
special  act  were  recorerable  against  the  company  in  an  action  of  debL 

Debt.  The  first  count  of  the  declaration  stated,  that,  before  and  ui 
the  time  of  the  passing  and  coming  into  operation  of  The  Kilkenny  and 
Qreat  Southern  and  Western  Railway  act,  1846,(a)  and  before  the  com- 
mencing of  this  suit,  to  wit,  on  the  7th  of  August,  1846,  there  was  due 
to  the  plaintiff  a  large  sum,  to  wit,  8000^,  for  costs  and  expenses  bv 
the  plaintiff,  before  the  passing  of  the  said  act,  incurred  in  obtaining 
the  said  act,  and  for  expenses  incident  thereto,  to  wit,  for  the  price  and 
value  of  work  before  the  passing  of  the  said  act  done,  and  materials  for 
the  same  provided,  by  the  plaintiff,  and  for  money  by  the  plaintiff  before 
the  passing  of  the  said  act  paid,  laid  out,  and  expended  in  and  about 
obtaining  the  said  act,  and  in  and  about  divers  other  matters,  things, 
and  expenses  necessarily  incident  thereto :  that,  after  the  passing  and 
coming  into  operation  of  the  said  act,  to  wit,  on  the  18th  of  August, 
1846,  the  defendants  had  notice  of  the  premises,  and  that  the  said  sum 
was  so  as  aforesaid  due  to  the  plaintiff  for  costs  and  expenses  incurred 
in  obtaining  the  said  act,  and  for  expenses  incident  thereto :  that  after* 

(a)  9  A  10  Viet  o.  ooolz. 
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wards,  to  wit,  on  the  day  and  year  last  mentioned,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement  of  this  suit, 
thej,  the  defendants,  being  <<  The  Kilkenny  and  Great  Southern  and 
Western  Railway  Company,"  in  the  said  act  ^mentioned,  by  r^ccoy 
Tirtue  of  the  said  act,  and  of  the  powers  and  provisions  therein  ^ 
contained  in  that  behalf,  raised  and  received  divers  sums  of  money, 
amonDting  in  the  whole  to  a  large  sum,  to  wit,  20,000Z.,  being  more 
than  sufficient  to  pay  and  satisfy  all  the  costs  and  expenses  incurred  in 
obtaining  the  said  act,  and  all  expenses  incident  thereto, — and  of  which 
said  sums  so  raised  and  received  by  the  defendants  as  aforesaid  they 
the  defendants,  at  the  time  of  the  making  of  the  request  by  the  plain- 
tiff hereinafter  next  mentioned,  had  in  their  hands  a  large  sum,  to  wit, 
50002.,  out  of  which  the  defendants  could  and  might  and  ought  to  have 
paid  and  satisfied  the  plaintiff  the  said  sum  so  due  to  him  as  aforesaid, 
to  wit,  the  said  sum  of  80002. :  that  thereupon  it  became  and  was  the 
duty  of  the  defendants,  out  of  the  said  sums  of  money  so  raised  and 
received  by  them  as  aforesaid,  to  pay  to  the  plaintiff  the  said  sum  so 
doe  to  him  as  aforesaid,  and  the  defendants,  after  the  said  sums  of 
money  had  been  by  the  defendants  so  raised  and  received  as  aforesaid, 
to  wit,  on  the  1st  of  July,  1847,  were  requested  by  the  plaintiff  to  pay 
him  the  said  sum  so  due  to  him  as  aforesaid :     Yet  that  the  defendants 
did  not  then  apply,  nor  had  they  ever  in  any  manner  whatsoever  applied, 
the  said  sums  of  money  so  by  them  raised  and  received  as  aforesaid,  or 
any  part  thereof,  in  or  towards  paying  or  discharging  the  said  sum  so 
dae  to  the  plaintiff  as  aforesaid ;  and  that  thereby,  and  by  reason  of 
the  non-payment  of  the  said  sum,  an  action  had  accrued,  &c. 

To  this  count  the  defendants  demurred  specially,  assigning  for  causes, 
^that  the  said  first  count  discloses  no  ground  or  cause  of  action  upon 
which  the  defendants  are  liable  to  be  sued,  inasmuch  as  there  is  no 
statute  which  casts  any  duty  or  liability  upon  them,  as  a  company,  and 
in  a  corporate  capacity,  to  pay  the  moneys  sought  to  be  recovered  by 
the  first  count,  out  of  the  first  '^'moneys  coming  to  their  hands,  as  r^ceoA 
alleged  in  the  first  count ; — that  it  appears  by  the  said  first  count,  ^ 
that  no  legal  claim  existed  against  any  person  before  the  passing  of  the 
said  act  in  the  first  count  of  the  declaration  mentioned,  in  respect  of 
the  claims  and  causes  of  action  in  that  count  mentioned,  inasmuch  as 
it  does  not  appear  in  and  by  the  first  count  that  the  said  work  and 
labour  therein  mentioned  was  done  or  bestowed,  or  the  said  money  paid, 
by  or  in  consequence  of  any  request  from  any  one,  or  in  any  wise  on 
the  contract  of  the  defendants,  and  the  said  act  of  parliament  does  not 
give  the  plaintiff  any  claim  against  the  defendants  which  the  plaintiff 
had  not  before  against  some  individual ; — ^that  the  said  first  count  dis- 
closes no  privity  of  contract  between  the  plaintiff  and  the  said  company, 
^nd  it  is  not  shown  therein  that  the  debts  therein  mentioned  were  con- 
tracted at  the  request  of  the  defendants ; — that,  if  the  said  first  count 
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is  based  upon  any  statute,  such  statute  should  have  been  followed,  and 
the  specific  remedy  therein  provided  should  have  been  adopted ; — that 
the  said  first  count  discloses  (if  any  cause  of  action  whatever)  a  comnioii 
law  duty,  and  a  breach  of  it,  for  which  an  action  on  the  case  ought  to 
have  been  brought ; — that  the  said  first  count  should  have  shown  that 
the  works  therein  mentioned,  and  the  money  therein  stated  to  have 
been  paid  by  the  plaintiif  for  the  said  company,  were  done  and  per- 
formed and  paid  respectively  at  the  request  of  the  said  company;— 
and  that,  if  the  plaintiff  complains  of  a  misapplication  of  the  funds  of 
the  company,  such  complaint  is  properly  a  ground  for  an  action  on  the 
case,  and  not  for  an  action  of  debt. 
The  plaintiff  joined  in  demurrer. 

PearBoUy  in  support  of  the  demurrer. — The  first  count  is  clearly  bad. 
3^-QQi  It  does  not  allege  that  any  money  was  *due  to  the  plaintiff  upon 

^  any  contract  before  the  passing  of  the  act :  every  word  contained 
in  the  declaration  may  be  perfectly  true,  and  yet  the  plaintiff  may  hare 
no  cause  of  action  against  the  company.  iThe  money  claimed  may  be 
due  from  somebody  other  than  the  company.  Reliance  will  be  placed, 
on  the  part  of  the  plaintiff,  upon  the  65th  section  of  the  companies 
clauses  consolidation  act,  1845, — 8  &  9  Vict.  c.  16, — which  provides 
« that  all  the  money  raised  by  the  company,  whether  by  subscriptions 
of  the  shareholders,  or  by  loan,  or  otherwise,  shall  be  applied,  firstly, 
in  paying  the  costs  and  expenses  incurred  in  obtaining  the  special  act, 
and  all  expenses  incident  thereto,  and,  secondly,  in  carrying  the  par- 
poses  of  the  company  into  execution/'  If  the  plaintiff  complains  of 
any  misapplication  of  the  funds  collected  by  the  company,  the  proper 
remedy  would  have  been  by  an  action  upon  the  case :  Cane  v.  Chapman, 
6  Ad.  &  E.  647  (E.  C.  L.  R.  vol.  81),  1  N.  &  P.  104  (E.  C.  L.  R.  vol. 
36) ;  Wilkes  v.  The  Hungerford  Market  Company,  2  N.  C.  281,  2  Scott, 
446  (E.  C.  L.  R.  vol.  80) ;  Wells  v.  Iggulden,  8  B.  &  C.  186  {E.  C.  L. 
R.  vol.  10),  5  D.  &  R.  18  (E.  C.  L.  R.  vol.  16) ;  Moore  v.  The  Metro- 
politan Sewage  Manure  Company,  8  Exch.  838,t  18  Law  Joum.,  N.  S., 
Exch.  164.  [Williams,  J. — How  do  you  distinguish  Carden  v.  The 
General  Cemetery  Company,  6  N.  C.  258,  7  Scott,  97,  from  the  present 
case?]  There,  the  question  arose,  not  on  demurrer  to  the  declaration, 
but  to  the  plea :  and  it  arose  under  a  statute  which  contained  no  clause 
similar  to  the  142d  section  of  the  act  now  under  consideration,  which 
enacts,  that,  « in  all  cases  where  any  damages,  costs,  or  expenses,  are 
by  this  or  the  special  act,  or  any  act  incorporated  therewith,  directed 
to  be  paid,  and  the  method  of  ascertaining  the  amount  or  enforcing  the 
payment  thereof  is  not  provided  for,  such  amount,  in  case  of  dispute, 
*f^C\'\  ^^^^  ^^  '^'ascertained  and  determined  by  two  justices ;  and,  if 

^  the  amount  so  ascertained  be  not  paid  by  the  company,  or  other 
party  liable  to  pay  the  same,  within  seven  days  after  demand,  the 
amount  may  be  recovered  by  distress  of  the  goods  of  the  company  or 


9  MANNING,  GRANGBB,  &  SCOTt,  540 

other  party  liable  as  aforesaid :  and  the  justices  bj  whom  the  same 
shall  have  been  ordered  to  be  paid,  or  either  of  them,  on  application, 
shall  issue  their  or  his  warrant  accordingly."  The  plaintiff's  remedy 
was  under  that  clause :  Crisp  v.  Bunbury,  8  Bingh.  894  (E.  G.  L.  R. 
vol.  21),  1  M.  &  Scott,  646  (E.  C.  L.  R.  vol.  28).(a) 

Unthank,  contrd.. — This  is  not  a  case  in  which  the  justices  have  any 
jurisdiction.  The  act  contemplates  several  things,  amongst  others,  the 
ascertainment  of  the  amount  of  the  expenses,  and  that  moneys  have 
come  to  the  hands  of  the  company, — ^which  could  not  be  inquired  into 
by  justices.  The  142d  section,  therefore,  has  no  application  to  a  debt 
in  respect  of  services  rendered  in  relation  to  the  formation  of  the  com- 
pany. The  general  point  is  settled  by  Tilson  v.  The  Warwick  Gas- 
light Company,  4  B.  &  C.  962  (E.  C.  L.  R.  vol.  10),  7  D.  &  R.  376 
(E.  C.  L.  R.  vol.  22),. and  Carden  v.  The  General  Cemetery  Company, 
5  N.  C.  253,  7  Scott,  97.  In  the  former,  an  act  of  parliament  for 
incorporating  a  gas-light  company  enacted  that  all  the  costs  of  obtain- 
ing the  act  should  be  paid  and  discharged  out  of  the  moneys  subscribed, 
in  preference  to  all  other  payments ;  and  it  was  held,  that  the  attorneys 
Trho  obtained  the  act  might  maintain  an  action  of  debt,  founded  upon 
the  statute,  for  their  costs.  And  in  the  latter,  by  the  act  incorporating 
the  company,  they  were  to  apply  the  first  moneys  received  under  the 
act  m  discharge  of  expenses  incurred  in  obtaining  the  act ;  and  it  was 
held,  that  the  plaintiff,  though  a  member  of  the  ^company,  might  r^t-A-, 
sue  them  (in  indebitatus  assumpsit)  for  his  time  and  trouble,  and  ^ 
money  expended,  in  obtaining  the  act.  The  judgment  of  the  court  in 
the  latter  case  is  quite  decisive. 

Maule,  J. — We  all  think  it  is  impossible  to  distinguish  this  case  from 
Tilson  V.  The  Warwick  Gas-Light  Company,  and  Carden  v.  The  General 
Cemetery  Company.  Judgment  for  the  plaintiff. 

(a)  And  see  The  King  v.  The  Trustees  of  the  MildenhaU  Sarings  Bank,  6  Ad.  A  E.  952  (B. 
C.  L.  R.  voL  33). 


YATES  and  Others,  Assignees  of  SAMUEL  SEAL,  a  Bankrupt,  v. 

HOPPE.    Feb.  IS. 

Where  money  is  paid  hy  A.  to  B.,  to  be  applied  by  the  latter  porsnaiit  to  a  binding  oontract 
between  the  parties,  A.  cannot  revoke  its  destination. 

A.,  the  drawer  of  an  accommodation  bill,  a  few  days  before  its  matorityi  huided  over  money  to 
B.,  the  acceptor,  for  the  purpose  of  meeting  the  bill.  A  fiat  having  been  issued  against  A. 
between  the  day  of  such  deposit  and  the  maturity  and  payment  of  the  bill: — Held,  that>  the 
money  baring  been  handed  over  to  B.  in  pursuatiee  of  a  binding  contract,  upon  a  good  con- 
sideration, vis.,  an  implied  contract  of  indemnity,  the  bankruptcy  of  B.  was  no  revocation  of 
A.*8  aothority  to  apply  the  money  in  satisfaction  of  the  bill;  and  consequently  that  B.'s 
assignees  could  not  recover  it  back  from  him  in  an  action  for  money  had  and  received  to  their 
use. 
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Assumpsit  for  money  had  and  received  by  the  defendant  to  the  use 
of  the  plaintiffs  as  assignees  of  Samuel  Seal,  after  the  bankruptcy  of 
Seal. 

The  defendant  pleaded,  except  as  to  82.  5«.  5d.y  non  assumpsit,  and 
as  to  that  sum,  payment  into  court. 

The  plaintiffs  joined  issue  on  the  first  plea,  and  as  to  the  32.  5t.  5(i., 
accepted  it  in  satisfaction  pro  tanto. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  first  sitting  in  Lon- 
don, in  Michaelmas  Term  last.  It  appeared  that  the  action  was  brought 
to  recover  a  sum  of  2002.,  which  was  handed  by  the  bankrupt,  a  few 
♦^491  ^^^  before  the  issuing  of  a  fiat  against  him,  to  the  defendant, 
''-^  *for  the  purpose  of  enabling  the  latter  to  take  up  a  bill  for  1962. 
148.  7df.,  which  he  had  accepted  for  the  bankrupt's  accommodation. 
Tlje  examination  of  the  defendant  before  the  commissioner,  which  was 
put  in,  showed  that  the  bankrupt  had  brought  the  2002.  to  him  in  bank 
notes,  on  the  15th  or  16th  of  March,  1849,  and  that  the  defendant  paid 
the  bill  when  presented  at  its  maturity  on  the  28d  of  the  same  month, 
wif.h  the  same  notes  which  had  been  handed  to  him  by  the  bankrupt. 

The  fiat  against  Seal  was  issued  on  the  21st  of  March. 

The  learned  judge  left  it  to  the  jury  to  say, — first,  whether  the  pay- 
ment by  the  bankrupt  to  the  defendant  was  a  yoluntary  payment,— 
secondly,  whether  it  was  made  in  contemplation  of  bankruptcy, — thirdly, 
whether  it  was  intended  as  a  payment,  or  whether  the  money  was  deli- 
vered to  the  defendant  merely  as  a  stakeholder,  to  hand  it  over  to  the 
person  who  might  be  entitled  to  receive  it  as  holder  of  the  bill. 

The  jury  found, — first,  that  the  payment  was  voluntary, — secondly, 
that  it  was  not  made  in  contemplation  of  bankruptcy, — thirdly,  that  the 
money  was  delivered  to  the  defendant  for  the  purpose  of  being  kept  by 
him  until  the  bill  arrived  at  maturity,  and  of  being  then  paid  over  to 
the  person  who  might  present  the  bill. 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered  for  the 
plaintiffs,  reserving  leave  to  the  defendant  to  move  to  set  it  aside,  and 
enter  a  verdict  for  him,  if  the  court  should  be  of  opinion  that  the  above 
state  of  facts,  and  the  finding  of  the  jury  thereon,  eutitled  him  to 
do  so. 

ByleSy  Serjt.,  in  the  same  term,  obtained  a  rule  nisi  accordingly. 
^- -Q-i  -2r.  Mills  now  showed  cause. — The  authority  of  the  *defendant 
•^  to  apply  this  money  in  satisfaction  of  the  bill  was  revoked  by 
the  intervening  bankruptcy  of  the  drawer,  and  the  money  became  from 
that  moment  the  property  of  the  assignees.  Where  money  is  placed 
in  the  hands  of  an  agent  for  the  purpose  of  being  paid  over,  it  remains 
until  it  is  paid  over  the  propert;^  of  the  depositor,  and  the  authority 
of  the  agent  is  revocable  at  any  time ;  and  the  acceptor  of  an  accom- 
modation bill  has  no  greater  authority  in  this  respect  than  an  ordinary 
agent :  Williams  v.  Everett,  14  East,  682  ;  Wedlake  v.  Hurley,  1  C.  i 
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I  83  ;t  Toovej  v.  Milne,  2  B.  &  Aid.  68S ;  Simpson  v.  Sikes,  6  M.  & 
Selw.  295 ;  Moore  v.  Barthrop,  1  B.  &  C.  6  (E.  C.  L.  E.  vol.  8),  2  D. 
k  R.  25  (E.  C.  L.  B.  vol.  16).  It  was  contended,  on  moving  for  this 
rule,  that  the  money  in  question  was  paid  pursuant  to  a  contract  between 
the  bankrupt  and  the  defendant,  to  apply  it  tD  the  purpose  for  which  it 
was  left  with  the  defendant,  and  therefore  that  the  paymenjb  was  irre- 
vocable, inasmuch  as  it  was  made  pursuant  to  an  authority  which  was 
coupled  with  an  interest.  There  was  no  evidence  of  any  such  contract, 
and  no  principle  of  law  to  warrant  that  position.  What  is  the  contract 
▼hich  the  drawer  of  an  accommodation  bill  enters  into  with  the  acceptor  ? 
It  is  an  open  contract  of  indemnity :  Reynolds  v.  Doyle,  1  M.  &  G. 
753  (E.  C.  L.  R.  vol.  89),  2  Scott,  N.  R.  45 :  and  see  the  precedents 
m  2  Chitty  on  Pleading,  7th  edit.,  p.  232,  Pearson  on  Pleading,  134. 
To  give  a  man  an  authority  coupled  with  an  interest,  there  must  be  a 
good  consideration  existing  at  the  time :  Walsh  v.  Whitcomb,  2  Esp.  N. 
P.  0.  565 ;  Gaussen  v.  Morton,  10  B.  &  C.  731  (E.  C.  L.  R.  vol.  21), 
5  M.  &  R.  613 ;  Smart  v.  Sandars,  5  M.  Gr.  &;  S.  895  (E.  C.  L.  R.  voL 
57).  The  only  exception,  if  it  be  one,  is,  where  the  authority  has  been 
assented  to  by  all  parties.  In  Walker  v.  Rostron,  9  M.  &  W.  411,t 
the  plaintiff  sold  goods  to  B.,  taking  his  ^acceptances  for  the  ^^g.. 
price,  and  sent  them  to  the  defendant  as  B.'s  agent,  who  con-  ^ 
signed  them  to  his  partners  abroad  for  sale.  While  the  acceptances 
vcre  running,  the  plaintiff,  doubting  B.'s  solvency,  required  further 
security ;  whereupon  it  was  agreed  between  the  plaintiff  and  B.,  and 
the  defendant,  that  B.  should  write  and  deliver  to  the  defendant  a  letter 
authorizing  him,  out  of  any  remittances  he  might  receive  against  the 
net  proceeds  of  the  above  consignments,  to  pay  the  acceptances  as  they 
became  due,  if  not  honoured  by  him,  B.,  previously  to  the  receipt  of 
such  net  proceeds.  The  letter  was  accordingly  delivered  to  the  defend- 
ant, and  he  assented  to  the  terms  of  it.  Before  the  bills  were  due,  B. 
became  bankrupt,  and  the  defendant,  having  received  the  net  proceeds 
of  the  goods,  refused  to  pay  any  part  thereof  to  the  plaintiff,  but 
handed  them  over  to  B.*s  assignees.  It  was  held,  that  the  plaintiff 
was  entitled  to  recover  the  amount  of  the  acceptances  from  the  defend- 
ant, in  an  action  for  money  had  and  received ;  this  being  an  appropria- 
tion irrevocable  except  by  the  consent  of  all  parties,  for  which  the 
existing  debt,  although  not  then  payable,  was  a  good  consideration. 
Here,  however,  there  was  no  consideration:  there  was  no  debt  due 
from  the  bankrupt  to  the  defendant  during  the  currency  of  the  bill, 
but  a  mere  possibility  of  contingent  damage.  [Williams,  J. — After 
depositing  the  money  with  the  defendant,  was  Seal  any  longer  undei 
any  duty  to  indemnify  the  defendant  ?]  If  the  view  of  the  contract 
presented  by  the  plaintiffs  be  correct,  clearly  not.  [Williams,  J. — 
What  plea  would  you  plead,  to  a  declaration  against  him  for  not 
indemnifying?]      A  special  plea  setting  out  all   the  circumstances. 
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[TAiiFOURDy  J. — ^You  say  he  could  not  plead  that  he  had  indemEi- 
fied  the  acceptor?]  Precisely  so.  The  jury  have  found  as  a  fact 
that  the  bankrupt  had  no  intention  that  the  defendant  should  harp 
^_  .^  *any  other  interest  in  the  money  than  that  of  an  ordinary  stake- 
^  holder.  [Maulb,  J. — It  is  quite  clear  that  the  payment  was  not 
meant  as  a^payment  out  and  out  under  all  circumstances ;  for  instance, 
the  defendant  would  have  had  no  right  to  retain  the  money,  if  he  was 
neyer  called  upon  to  pay  the  bill  at  all.  The  money  was  to  be  paid 
over  on  the  bill  being  presented.  The  question  is,  whether  this  appro- 
priation of  the  money  was  revocable.]  The  mere  coincidence  of  authority 
and  interest  will  not  make  that  irrevocable  which  would  otherwise  have 
been  revocable.  Humphries  v.  Wilson,  2  Starl^.  N.  P.  C.  566  (E.  C. 
L.  B.  vol.  3),  is  substantially  this  case :  there,  A.,  shortly  before  his 
bankruptcy,  on  being  applied  to  by  B.,  to  whom  he  owed  47Z.,  to  pay 
the  debt,  gave  him  a  bill  of  exchange  to  get  it  discounted,  to  pay  his 
own  debt,  and  pay  over  the  surplus :  before  the  bill  was  discounted,  A. 
became  bankrupt ;  and  it  was  held  that  B.  could  not  retain  the  bill 
against  the  assignees.  So,  in  Buchanan  v.  Findlay,  9  B.  &  G.  788 
(E.  C.  L.  B.  vol.  17),  4  M.  &  B.  593,  A.  &  Co.,  merchants  at  Liverpool, 
remitted  a  bill  to  B.  &  Co.  in  London,  with  directions  to  get  it  dis- 
counted, and  apply  the  proceeds  in  a  particular  way.  B.  &  Co.  did 
not  get  the  bill  discounted,  but  received  the  money  when  it  became  doe. 
Before  that  time,  A.  &  Co.  had  stopped  payment,  and  desired  to  have 
the  bill  returned  to  them.  A  commission  of  bankruptcy  having  been 
issued  against  them  before  the  money  was  received  on  the  bill  by  B.  k 
Co., — ^it  was  held  that  the  latter  were  liable  to  be  sued  for  the  amount 
by  the  assignees  of  A.  &  Co.,  as  money  received  to  their  use ;  and  that 
B.  &  Co.  could  not  set  off  a  debt  due  to  them  from  A.  &  Co.  Here,  the 
defendant  was  merely  an  agent  to  pay  the  bill :  Beay  v.  Packwood,  7 
Ad.  &;  E.  917  (E.  C.  L.  B.  vol.  34).  Ghithrie  v.  Crossley,  2  C.  &  P. 
801  (E.  C.  L.  B.  vol.  12),  differs  from  the  present  case  in  some  of  its 
i^f-Arr^  circumstances:  there,  *there  was  no  intervening  bankruptcy; 
^  and  the  case  went  off  on  the  ground  of  fraudulent  preference : 
the  money  was  not  sent  for  the  specific  purpose  of  meeting  the  bills 
which  the  defendant  had  accepted  for  the  accommodation  of  the  bankrupt, 
but  generally  <<  to  help  him  over  his  payments."  That  case  was  followed 
by  a  case  of  Abbott  v.  Lawrence,  cited  in  Abbott  v.  Pomfret,  1  N.  C. 
462,  1  Scott,  470,  which  also  went  off  oh  the  ground  of  fraudulent  pre. 
ference.  The  payment  here  was  voluntary  and  without  consideration : 
there  was  no  subsisting  debt ;  and,  if  there  had  been,  the  defendant 
could  not  avail  himself  of  mutual  credit  as  a  defence  under  non 
assumpsit :  Wood  v.  Smith,  4  M.  &  W.  522  ;t  Pearson  on  Pleading,  393. 
[Maule,  J. — That  surely  cannot  be  so.] 

Byles,  Serjt.,  in  support  of  the  rule. — The  jury  having  disposed  of 
the  question  of  fraudulent  preference,  it  is  now  sought  to  get  rid  of 
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the  effect  of  their, finding,  by  saying  that  the  payment  by  the  bankrupt 
to  the  defendant  was  reyocable.  It  is  submitted,  however,  that  that 
argument  cannot  be  sustained, — first,  because  the  payment  was  made  in 
porsnance  of  the  bankrupt's  implied  undertaking  to  indemnify  the 
defendant  against  the  consequences  of  his  acceptance :  and,  further,  it 
is  submitted,  that,  even  if  there  were  no  such  implied  undertaking,  a 
new  contract  arose  upon  a  sufficient  consideration ;  and  that,  when  the 
defendant  obtained  possession  of  the  money,  he  became  an  acceptor  for 
value.  The  first  ground,  however,  will  suffice  to  dispose  of  the  case. 
The  contract  into  which  the  drawer  of  an  accommodation  bill  enters 
with  the  acceptor,  is,  that  he  will  provide  funds  to  meet  the  bill,  or  take 
it  up  himself,  or  indemnify  the  acceptor  against  the  consequences  of  his 
omission  to  do  so.  The  declaration  in  Reynolds  v.  Doyle,  1  M.  &  G. 
753  (E.  C.  L.  E.  vol.  39),  2  Scott,  N.  R.  45,  was  framed  upon  a  r^cj^y 
^breach  of  the  contract  to  indemnify.  That  case  shows  that  the  *- 
drawer's  contract  is,  to  do  that  which  an  ordinary  acceptor  for  value  is 
bound  to  do.  If  the  bill  is  made  payable  at  a  particular  place,  as 
between  the  drawer  and  the  accommodation  acceptor,  the  latter  is  not 
bound  to  have  the  money  there,  but  the  former  is ;  and,  if  he  has  it 
there,  it  is  in  pursuance  of  his  original  contract.  In  Toung  v.  Hockley, 
3  Wils.  346,  the  declaration,  in  cusumpsit  by  an  accommodation  acceptor 
against  the  drawer,  alleged  the  promise  to  be,  that  the  defendant  <<  would 
pay  the  said  bill,  or  supply  the  plaintiffs  with  property  for  payment 
thereof,  when  it  became  due,  and  would  indemnify  and  save  the  plain- 
tiffs harmless  against  all  costs,  charges,  and  expenses  which  they  would 
sustain  by  reason  of  their  acceptance  thereof."  That  is  the  true  con- 
tract which  the  drawer  enters  into.  This  payment,  therefore,  was  a 
payment  made  by  the  bankrupt  in  pursuance  of  his  original  liability :  it 
was  not  even  a  premature  payment.  [Williamb,  J. — Suppose  there 
had  been  no  bankruptcy,  and,  the  bill  being  due,  the  accommodation 
acceptor  omits  to  apply  the  money  in  payment  of  it,  and  afterwards  is 
sued  upon  it,  and  pays  the  amount,  and  the  costs  of  the  action,  and 
afterwards  sues  the  drawer  upon  the  contract  of  indemnity, — ^how  would 
joa  set  up  the  previous  payment  ?]  By  alleging,  that,  before  breach, 
a  new  contract  was  entered  into  between  the  parties,  by  which  the 
drawer  was  discharged.  [Maule,  J. — Probably  it  might  be  said  in  that 
case  that  there  was  no  promise  to  indemnify.]  If  so,  the  answer  would 
arise  on  non  assumpsit,  or  a  traverse  of  the  damnification.  The  matter, 
however,  has  been  decided.  Lord  Ellenborough,  in  Willis  v.  Free- 
man, 12  East,  656,  659,  says :  «  The  case  of  Wilkins  v.  Casey,  7  T.  R. 
711,  has  established,  that,  if  a  '*'man  who  has  funds  in  his  hands  r^cr^o 
belonging  to  a  trader  who  has  committed  a  secret  act  of  bank-  '- 
raptcy,  accept  a  bill  for  that  trader,  without  knowing  of  such  act  of 
bankruptcy,  he  may  apply  those  funds,  when  the  bill  becomes  due,  to 
the  discharge  of  his  own  acceptance,  though  a  commission  of  bankruptcy 
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maj  have  issued  in  the  interim,  and  will  be  protected  against  any  claim 
the  assignees  may  afterwards  make  upon  him  in  respect  of  the  funds  so 
applied."  [Maulb,  J. — At  all  events,  it  is  mutual  credit.]  In  Madden 
V.  Kempster,  1  Oampb.  12,  it  was  ruled  by  Lord  Ellenborough,  that, 
if  A.  is  under  acceptance  to  B.,  he  may  retain  money  of  B.'s  in  his 
hands  to  discharge  it,  either  until  the  bill  is  delivered  up  to  him,  or 
until  he  receives  a  bond  of  indemnity  against  being  sued  upon  it.  In 
Morse  v.  Williams,  8  Campb.  418,  it  was  held,  that,  where  a  sum  of  money 
has  been  lodged  with  a  party,  to  indemnify  him  against  bills  of  exchange 
he  has  accepted  for  the  accommodation  of  another,  an  action  will  not  lie 
against  him  to  recover  the  money  while  the  bills  are  outstanding,  although 
the  statute  of  limitations  has  run  upon  them.  [Ckesswell,  J. — ^I  feel 
a  difficulty  in  discovering  a  consideration  for  the  new  contract  which  you 
rely  on.  That  matter  was  a  good  deal  discussed  m  Walker  v.  Rostroo, 
9  M.  &  W.  411.t] 

Maulb,  J. — This  is  an  action  for  money  had  and  received,  brought 
by  the  assignees  of  a  bankrupt  to  recover  a  sum  of  money  paid  by  tie 
bankrupt  to  the  defendant  before  the  bankruptcy.  The  payment,  it 
appears,  was  made  voluntarily,  but  not  in  contemplation  of  bankruptcy, 
and  was  for  the  purpose  of  enabling  the  defendant  to  take  up  a  bill 
which  he  had  accepted  for  the  bankrupt's  accommodation.  Under  these 
circumstances,  the  case  seems  to  reduce  itself  to  the  same  question 
as  if  the  action  were  brought  by  the  bankrupt  ^himself.  The 
circumstances  under  which  the  money  was  paid  were  these : — ^The 
defendant  had,  at  the  request,  and  for  the  accommodation,  of  the  bank- 
rupt, accepted  a  bill  for  196Z.  14«.  7<2.  It  does  not  appear  that  there 
was  any  special  agreement  between  the  parties :  but  it  is  clear  that  there 
is  an  implied  contract  in  all  these  cases,  that  the  person  for  whose 
accommodation  the  acceptance  is  given  shall  provide  for  the  bill,  or  in 
some  way  take  care  that  the  acceptor  shall  not  be  damnified  by  his 
acceptance.  That  is  the  situation  in  which  this  bankrupt  stood  to  the 
defendant.  The  bill  being  within  a  few  days  of  its  maturity,  the  bank- 
rupt handed  to  the  defendant  a  sum  of  money,  which  the  jury  find  was 
handed  over  for  the  express  purpose  of  taking  up  the  bill  when  it  should 
be  presented  for  payment.  The  question  is,  whether  the  bankrupt 
could  have  revoked  that  destination  of  the  money,  and  could  have 
called  upon  the  defendant  to  return  it  to  him.  The  ground  upon  whieh 
the  defendant  contends  that  he  could  not,  is,  that  the  contract  affords 
a  defence :  and  it  seems  to  me  that  it  does,  because  the  drawer  of  the 
bill,  being  under  an  obligation,  not  specifically  to  provide  funds  at  a 
particular  time  to  meet  the  bill,  but  one  which  might  be  performed  in 
the  whole  or  in  part  by  doing  so,  adopts  a  reasonable  and  usual  course 
for  that  purpose,  by  providing  the  acceptor  beforehand  with  a  sum  of 
money  to  be  applied  to  the  payment  of  the  bill.  An  act  done  in  per- 
formance of  a  binding  contract  is  not  revocable.    The  acceptance  of  the 
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bill  was  a  good  consideration  for  the  contract  to  indemnify.  An  ordinary 
mode  of  indemnification  is,  to  provide  funds  to  meet  the  bill.  That 
mode  the  drawer  has  adopted.  In  ordinary  cases,  where  a  man  is  bound 
to  pay  money  on  or  before  a  given  day,  a  payment  made  before  the  day 
is  not  revocable.  This  is  a  case  of  that  nature :  the  drawer,  by  handing 
to  the  acceptor  the  sum  necessary  to  meet  the  bill,  discharged  p^c^^a 
^himself  by  performance  of  his  contract.  As  he  could  not  have  ^ 
recalled  the  payment,  so  neither  can  his  assignees.  The  money  clearly 
never  was  money  had  and  received  by  the  defendant  to  their  use ;  and, 
consequently,  the  rule  to  enter  the  verdict  for  the  defendant  must  be 
made  absolute. 

Cresswell,  J. — The  case  is  to  be  considered  quite  independently  of 
the  bankruptcy  of  Seal,  the  jury  having  found  that  the  payment,  though 
made  voluntarily,  was  not  made  in  contemplation  of  bankruptcy.  The 
bankrupt  could  not,  I  apprehend,  have  recovered  back  the  money. 
Walker  t^.  Rostron  was  a  totally  different  case  from  this.  The  acceptance 
of  the  bill  by  the  defendant  was  ample  consideration  for  the  bankrupt's 
promise  to  indemnify  him,  in  any  of  the  ordinary  modes  of  indemnifica' 
tion.  The  payment  was,  therefore,  a  payment  made  in  pursuance  of  a 
promise  made  upon  good  consideration ;  and  the  bankrupt  could  not 
revoke  it.     His  assignees,  therefore,  have  no  claim. 

Williams,  J. — The  bankrupt  was  under  an  implied  contract,  founded 
upon  a  good  consideration,  to  indemnify  the  defendant  against  the  con- 
sequences of  his  acceptance.  He  elected  the  mode  of  performing  Ids 
contract,  by  providing  funds  to  meet  the  bill.  It  was  not  competent  to 
him  afterwards  to  recall  that  step,  and  claim  the  money. 

Talfourd,  J. — Lord  Abinoer's  judgment  in  Walker  v.  Rostron  in 
principle  decides  this  case.  By  handing  over  the  money  to  the  defend- 
ant, the  bankrupt  was  taking  lawful  means  to  perform  his  contract.  He 
could  not  retrace  his  steps :  and  his  assignees  can  be  in  no  better  situa- 
tion. Rule  absolute. 
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The  Judges  who  sat  in  Banco  during  this  Term,  were 

Wilde,  C.  J.  Williams,  J. 

Cresswell,  J.  Talfourd,  J. 


MARSH  V.  HIGGINS  and  Another.    April  25. 

Clear  and  nnambigaoiu  words  are  necessary  to  giro  a  retrospeetiTe  effect  to  an  act  of  parliament, 
so  as  to  deprire  a  party  of  a  vested  right  of  action. 

The  225th  section  of  the  12  A  13  Vict.  c.  106,  enacts,  ''that  no  snch  deed  or  memorandum  of 
arrangement  (as  mentioned  in  s.  224)  shall  be  effectual  or  obligatory  npon  any  creditor  wbo 
shall  not  hare  signed  the  same,  until  after  the  expiration  of  three  montlu  (calendar,  by  the 
interpretation  clanse,  s.  276)  from  the  time  at  which  snch  creditor  shall  have  had  notice  from 
§ueh  trader,  of  his  suspension  of  payment,  and  of  sach  deed  or  memorandum  of  arrangemept, 
unless  such  trader  shidl  within  such  time  obtain  iVom  the  court  an  order  or  certificate  of  the 
said  court,  declaring  or  certifying  that  snch  deed  or  memorandum  of  arrangement  has  be«o 
duly  signed  by  or  on  behalf  of  such  majority  of  the  creditors  as  aforesaid :" — 

Aeld,  that  this  clause  is  not  to  be  construed  retrospectively,  so  as  to  deprive  the  creditor  of  hU 
right  to  continue  an  action  duly  commenced  by  him  before  the  act  came  into  operation. 

JCeld  also,  that  an  intimation  to  a  creditor,  from  one  of  the  trustees  named  in  Uie  deed,  that 
such  a  deed  had  been  executed  by  the  minority  of  the  creditors,  accompanied  by  a  request  to 
him  to  sign  it,  was  sufficient  evidence  of  notice,  without  the  production  of  the  deed  itself. 

A  plea  under  this  section  contained  an  averment  that  "three  monthe  from  the  time  at  which  tb« 
plaintiff  had  notice  from  the  defendants  of  their  suspension  of  payment,  and  of  the  deed, 
expired  before  the  <x>mmencement  of  this  suit :" — Held  (the  plaintiff  having  pleaded  oyer), 
that  this  must  be  taken  to  mean  three  calendar  months. 

This  was  an  action  of  assumpsit  by  the  endorsee  against  the  acceptors 
of  a  bill  of  exchange. 

The  defendants  pleaded, — ^first,  a  traverse  of  the  endorsement  by  the 

^f't-q-i  payors  to  the  plaintiffs.    Secondly — *that,  before  the  commence- 

^  ment  of  this  suit,  to  wit,  on  the  1st  of  November,  1847,  by  an 

indenture  then  made  between  the  defendants  of  the  first  part,  Charles 
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Grores  and  Joseph  Fry  of  the  second  part,  and  the  several  other  persons, 
creditors  of,  or  claimants  for  damages  against,  the  said  parties  of  the 
first  part,  to  wit,  the  defendants,  who,  hj  themselves  or  their  agents, 
shonld  subscribe  and  affix  their  names  and  seals,  or  otherwise  assent  to 
the  said  indenture,  of  the  third  part ;  and  which  said  indenture  was  at 
the  time  of  the  making  thereof,  and  is,  sealed  with  the  respective  seals 
of  the  defendants,  and  which  said  indenture  has  never  been,  and  is  not 
now,  in  the  possession,  custody,  or  power  of  the  defendants,  or  either 
of  them,  and  which  they  cannot  produce  to  the  court  here, — ^reciting 
that  the  defendants  were  indebted  to,  or  admitted  claims  for  damages 
due  to,  the  several  parties  thereto  of  the  third  part,  and  were  then 
unable  to  pay  those  debts  and  claims  ;  and  that,  at  a  meeting  of  their 
creditors,  then  recently  held,  it  was  agreed  and  determined  that  the 
defendants  should  execute  an  assignment  of  all  their  estate  and  effects 
for  the  benefit  of,  and  receive  a  general  release  from,  their  creditors 
and  claimants,  provision  being  made,  as  a  primary  trust  of  such  assign- 
ment, for  the  discharge  of  the  claims  of  the  three  parties  in  the 
said  indenture  after-named,  on  the  principle  and  in  the  manner  there- 
inafter  declared,  viz..  The   Coalbrook-Dale  Iron   Company,   Messrs. 
Blockow   &  Yaughan,   and  Mr.   James  Batson,   having  respectively 
^claims  upon  the  said  defendants  for  damages  for  non-perform-  r^t-t-q 
ance  of  contracts  made  with  them  by  the  said  defendants  for  ^ 
the  purchase  of  iron,  it  was  agreed  that  the  said  three  above-named 
pnties  in  manner  therein  mentioned  (which  is  not  material  here  to  set 
forth) ;  and  that,  in  and  by  the  said  indenture,  in  pursuance  of  the  said 
first-mentioned  agreement,  they,  the  said  defendants,  by  the  direction 
and  on  the  nomination  of  the  parties  thereto  of  the  third  part,  testified 
bj  their  severally  executing  or  assenting  to  the  said  indenture,  did 
thereby  assign  unto  the  said  Charles  Groves  and  Joseph  Fry,  their 
executors,  administrators,  and  assigns,  all  and  singular  the  household 
goods,  books,  furniture,  stock  in  trade,  bonds,  bills,  money,  and  securi- 
ties for  money,  debts,  and  credits,  and  all  other  the  personal  estate  and 
effects  belonging  or  owing  to  them  the  said  defendants,  and  each  of 
them,  and  in  particular  a  certain  right  of  action  and  suit  against  The 
National  Exchange  Company,  and  certain  damages  to  be  recovered 
against  the  said  National  Exchange  Company  (save  and  excepting  out 
of  the  said  assignment  the  necessary  wearing  apparel  of  them  the  said 
defendants  respectively,  and  their  respective  families),  and  all  the  right 
and  title,  possession,  property,  claim,  and  demand  whatsoever,  at  law 
and  in  equity,  of  the  said  defendants,  and  of  each  of  them,  into,  out 
of,  or  upon  the  said  premises  respectively,  together  with  all  books^  ac 
counts,  writings,  bills,  notes,  and  receipts,  papers,  and  vouchers  touch- 
ing the  same,  or  any  part  thereof, — To  have,  receive,  and  take  the  said 
goods,  chattels,  stocks,  moneys,  securities  for  money,  bonds,  bills,  and 
all  and  singular  other  the  premises  intended  to  be  thereby  assigned, 
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unto  the  said  Charles  Groves  and  Joseph  Fry,  their  executors,  adminis- 
trators, and  assigns,  upon  certain  trusts  in  the  said  indenture  expressed, 
that  is  to  say,  upon  trust  to  get  in  the  estate  in  manner  therein  uicd- 
^rrri  tioned;  and,  after  *making  certain  payments  in  the  said  indenture 

-^  mentioned,  then  upon  trust  that  the  said  trustees  should  apply 
all  the  moneys  which  should  be  received  under  or  by  virtue  of  the  trusts 
of  the  said  indenture,  in  payment  of  all  the  debts  and  sums  of  money 
which  should  be  owing  by  the  said  defendants  to  such  of  their  creditors 
(save  and  except  the  said  Coalbrook-Dale  Iron  Company,  and  the  said 
Messrs.  Blockow  &  Yaughan,  and  the  said  James  Batson)  therein  named 
as  should  have  executed  the  said  indenture,  rateably  and  in  proportion 
to  the  amount  of  their  respective  debts,  without  priority  or  preference 
of  any  one  or  more  of  them  over  the  others,  or  any  other  of  them,  until 
each  of  the  same  creditors,  or  his,  her,  or  their  executors  or  adminis- 
trators, should  have  received  the  full  amount  of  the  debt  due  to  him  or 
her  respectively ;  and  should  assign,  pay,  and  apply  the  residue  and 
surplus,  if  any,  of  the  said  trust  estate,  moneys,  and  premises,  to  the 
said  defendants,  their  executors,  administrators,  or  assigns,  for  their 
own  proper  use  and  benefit,  or  as  they  should  direct :  That  it  was  ther^ 
by  declared  and  agreed  that  it  should  be  lawful  for  the  said  trustee  or 
trustees,  if  they  should  think  proper,  but  not  otherwise,  to  pay  to  all 
or  any  creditors  of  the  said  defendants  whose  claims  respectively  should 
not  exceed  the  sum  of  101. ,  the  full  amount  of  such  claims  respectively, 
so  as  to  supersede  the  necessity  of  their  being  parties  to  the  said  in- 
denture :  That,  in  and  by  the  said  indenture,  in  consideration  of  the 
assignment  and  covenant  therein  contained,  and  of  other  the  premises, 
the  said  several  creditors  and  claimants  parties  thereto,  did  thereby, 
for  themselves  severally,  and  for  their  respective  heirs,  executors,  and 
administrators,  covenant  with  the  said  defendants,  their  executors  and 
administrators,  that  they,  the  respective  covenantors,  or  their  respect- 
ive heirs,  executors,  administrators,  or  assigns,  should  and  would  not, 
^---,  at  any  *time  thereafter,  sue,  implead,  or  attach  the  said  defend- 

-■  ants,  or  either  of  them,  their,  or  either  of  their  heirs,  executors, 
or  administrators,  estate  or  effects,  for  or  by  reason  or  on  account  of 
any  debt,  damages,  claim,  or  demand  then  owing,  or  claimed  to  be 
owing,  by  the  said  defendants  to  the  covenantors  respectively ;  and,  in 
case  the  covenantors,  or  any  of  them,  should  act  contrary  to  their  cove- 
nant therein  before  contained,  being  the  said  covenant,  and  the  true 
intent  of  the  said  indenture,  then  the  said  defendants,  their  heirs, 
executors,  or  administrators,  should  and  might  plead  the  said  indenture 
as  a  general  release  in  bar  of  all  or  any  such  actions,  suits,  or  attach- 
ments :{a)  That,  before  and  at  the  time  of  making  and  entering  into 
the  said  deed,  the  defendants  were  traders  liable  to  become  bankrupts 
under  the  laws  then  in  force  relating  to  bankrupts,  and  within  the  mean- 

(a)  Vide  Gibbons  v.  VomUon,  8  M.  Gr.  A  S.  483  (E.  C.  L.  R.  toL  65). 
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in::  of  the  statute  hereinafter  mentioned :  That  the  said  deed  was  signed 
•and  executed  by  or  on  behalf  of  more  than  six-sevenths,  to  wit,  by 
'ffelve-thirteenths,  in  number  and  value  of  those  creditors  whose  debts 
amounted  to  lOL  and  upwards,  accounting  every  creditor  a  creditor  in 
value  in  respect  of  such  amount  only  as  upon  an  account  fairly  stated, 
after  allowing  the  value  of  mortgaged  property  and  other  such  available 
securities  or  liens  from  the  defendants,  or  either  of  them,  would  appear 
to  be  the  balance  due  to  him, — that  is  to  say,  the  said  deed  was  signed 
and  sealed  by  a  great  many  respectively  of  the  said  creditors,  and  was 
signed  and  sealed  on  behalf  of  the  residue  of  the  said  creditors,  the 
said  residue  being,  to  wit,  one  hundred ;  and  the  said  creditors  by  whom 
and  on  behalf  of  whom  the  said  indenture  was  so  signed  and  executed^ 
thereby  assented  to  the  said  indenture,  and  to  be  bound  thereby :  That, 
at  the  time  of  the  making  '*'and  entering  into  the  said  deed,  the  r^f-p-n 
plaintiff  was  a  creditor  of  the  defendants  in  respect  of  the  said  ^ 
bill  in  the  first  count  mentioned,  and  was  a  creditor  of  the  defendants 
in  respect  of  the  same,  within  the  meaning  of  the  provisions  of  an  act 
made  in  the  session  of  parliament,  held  in  the  12th  and  13th  years  of 
her  present  Majesty,  intituled  «  An  act  to  amend  and  consolidate  the 
laws  relating  to  bankruptcy,"  with  respect  to  arrangements  by  deed ; 
and  the  said  creditors  so  being  more  than  six-sevenths  in  number  and 
value,  were  also,  at  the  time  of  making  and  entering  into  the  said  deed, 
more  than  six-sevenths,  within  the  meaning  of  the  said  provisions  of 
the  said  act  with  respect  to  arrangements  by  deed,  in  number  and  value 
of  those  creditors  of  the  defendants  whose  debts  amounted  to  lOZ.  and 
upwards,  accounting  every  creditor  a  creditor  in  value  in  respect  of 
such  amount  only  as,  upon  an  account  fairly  stated,  after  allowing  the 
value  of  mortgaged  property  and  other  such  available  securities  or  liens 
from  the  defendants,  appeared  to  be  the  balance  due  to  him :  That  the 
said  indenture  was  and  is  an  arrangement  by  deed,  and  a  deed  of 
arrangement,  within  the  meaning  of  the  provisions  of  the  said  act  with 
respect  to  arrangements  by  deed:  That,  before  and  at  the  time  of 
making  and  entering  into  the  said  deed,  they,  the  defendants,  as  such 
traders  and  debtors,  suspended  payment ;  and,  that  the  plaintiff,  to  wit, 
on  the  1st  of  November,  1847,  had  notice  from  the  defendants  of  their 
said  suspension,  and  of  the  said  deed :  That,  to  wit,  after  the  said  bill 
became  due  and  payable,  and  after  the  said  statement  of  account  in  the 
introductory  part  of  this  plea  mentioned,  three  months  from  the  time 
at  which  the  plaintiff  had  notice  from  the  defendants  of  their  suspen- 
sion of  payment,  and  of  the  deed,  expired  before  the  commencement  of 
this  suit,  and  (the  said  deed  having  been  at  all  times  from  the  r^cri-^ 
making  and  entering  into  the  *same,  and  being  still  in  force),  *■ 
the  said  deed  then  became,  and  had  thence  continued,  and  was  effectual 
and  obligatory  in  all  respects  on  the  said  creditors  by  whom  and  041 
behalf  of  whom  it  was  signed  as  aforesaid,  and  upon  the  plaintiff  aii 
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such  creditor  of  the  defendants,  and  as  effectual  and  obligatory  in  all 
respects  upon  and  against  the  plaintiff  as  if  he  had  duly  executed  and 
signed  the  same :  That  the  trustees  in  the  said  deed  named  accepted 
the  said  trusts  thereof,  and  had  at  all  times  acted  in  performance  of  the 
same :  And  that,  by  reason  of  the  premises  respectiyely,  the  defend- 
ants, before  the  commencement  of  this  suit,  became  and  were  released 
from  the  said  claims  and  demands  of  their  said  creditors  by  whom  and 
on  behalf  of  whom  the  said  deed  was  so  signed. 

To  the  second  plea,  the  plaintiff  replied  that  he  had  no  notice  of  the 
deed, — ^upon  which  issue  was  joined. 

The  writ  was  issued  on  the  2d  of  July,  1849 :  the  declaration  was 
delivered  on  the  8th  of  August,  and  the  defendants  pleaded  on  the  1st 
of  November  in  the  same  year.  The  statute  12  k  13  Vict.  c.  106,  upon 
which  the  second  plea  was  framed,  received  the  royal  assent  on  the  1st 
of  August,  1849,  and  came  into  general  operation  on  the  11th  of 
October,  1849. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London 
after  last  Hilary  Term.  In  order  to  prove  that  the  plaintiff  had  notice 
of  the  defendants'  suspension  of  payment,  and  of  the  deed  of  arrange- 
ment mentioned  in  the  second  plea,  the  defendants  called  Joseph  Fry, 
one  of  the  trustees.  He  stated  that  he  had  two  interviews  with  the 
plaintiff  upon  the  subject, — ^the  one  on  the  6th,  the  other  on  the  26th 
of  January,  1848 ;  that,  upon  both  occasions,  he  held  in  his  hand  the 
document  which  he  held  in  his  hand  at  the  time  of  giving  evidence  (and 
which  was  represented  to  be  the  deed  of  arrangement  mentioned  m  the 
^--^^  plea),  but  that  *he  did  not  read  it  to  the  plaintiff,  but  merely 
^  told  him  shortly  what  was  the  nature  of  its  provisions,  asking 
him  to  sign  it,  which  he  declined  to  do ;  that,  at  the  first  interview, 
the  plaintiff  admitted  that  he  was  aware  that  the  defendants  had  sus- 
pended payment ;  and  that,  upon  the  second  occasion,  he,  the  witness, 
told  the  plaintiff  that  the  deed  had  been  executed  by  nearly  all  the 
creditors. 

The  deed  was  not  produced. 

On  the  part  of  the  plaintiff,  it  was  submitted  that  there  was  no 
evidence  at  all  to  support  the  second  issue ;  for,  that,  to  constitute  the 
conversations  deposed  to  notice  of  the  deed,  the  deed  ought  to  bare 
been  produced;  and,  further,  that  the  plea,  if  proved,  afforded  no 
answer  to  the  action. 

A  verdict  was  found  for  the  plaintiff  on  the  first  issue,  and  for  the 
defendants  on  the  second ;  and  leave  was  reserved  to  the  plaintiff  io 
move  to  enter  the  verdict  for  him  on  the  second  issue,  or  for  judgment 
non  obstante  veredicto. 

Keating^  on  a  former  day  in  this  term,  moved  accordingly. — If  the 
defendants  meant  to  rely  upon  Fry's  evidence  as  proof  that  the  plaintiff 
had  notice  of  the  deed,  the  deed  itself  ought  to  have  been  produced, 
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otherwise  there  was  nothing  to  show  that  the  instrument  set  out  in  the 
plea  was  the  same  as  that  which  formed  the  subject  of  the  alleged  con- 
versations. [Gresswell,  J. — Upon  an  issue  upon  notice  of  dishonour 
of  a  bill,  is  it  necessary  to  produce  the  bill  ?]  The  plaintiff's  admission 
at  the  most  amounts  to  this, — I  know  that  a  deed  has  been  prepared, 
and  that  it  is  executed  by  certain  creditors :  but  that  does  not  show 
that  the  plaintiff  had  the  notice  which  this  act  of  parliament  requires. 
The  issue  was  upon  the  defendants ;  thej  were  bound  to  put  in  the 
deed. 

*The  plea  is  clearly  a  bad  plea.     The  224th  section  of  the  r^tepq 
12th  k  13th  Vict.  c.  106,  enacts,  "that  every  deed  or  memoran-  ^ 
dam  of  arrangement  now  or  hereafter  entered  into  between  any  such 
trader  and  his  creditors,  and  signed  by  or  on  behalf  of  six-sevenths  in 
number  and  value  of  those  creditors  whose  debts  amount  to  lOZ.  and 
upwards,  touching  such  trader's  liabilities,  and  his  release  therefrom, 
and  the  distribution,  inspection,  conduct,  management,  and  mode  of 
winding  up  of  his  estate,  or  all  or  any  of  such  matters,  or  any  matters 
having  reference  thereto,  shall  (subject  to  the  conditions  hereinafter 
mentioned)  be  as  effectual  and  obligatory  in  all  respects  upon  all  the 
creditors  who  shall  not  have  signed  such  deed  or  memorandum  of 
arrangement,  as  if  they  had  duly  signed  the  same :  and  such  deed  or 
memorandum,  when  so  signed,  shall  not  be,  or  be  liable  to  be,  disturbed 
or  impeached  by  reason  of  any  prior  or  subsequent  act  of  bankruptcy: 
provided  always  that  every  creditor  shall  be  accounted  a  creditor  in 
value  in  respect  of  such  amount  only  as,  upon  an  account  fairly  stated, 
after  allowing  the  value  of  mortgaged  property  and  other  such  available 
securities  or  liens  from  such  trader,  shall  appear  to  be  the  balance  due 
to  him."     The  225th  section  then  provides,  "that  no  such  deed  or 
memorandum  of  arrangement  shall  be  effectual  or  obligatory  upon  any 
creditor  who  shall  not  have  signed  the  same,  until  after  the  expiration 
of  three  months  from  the  time  at  which  such  creditor  shall  have  had 
notice  from  such  trader  of  his  suspension  of  payment,  and  of  such  deed 
or  memorandum  of  arrangement,  unless  such  trader  shall  within  such 
time  obtain  from  the  court  an  order  or  certificate  of  the  said  court, 
declaring  or  certifying  that  such  deed  or  memorandum  of  arrangement 
has  been  duly  signed  by  or  on  behalf  of  such  majority  of  the  creditors 
as  aforesaid;  and  it  shall  be  lawful  for  *the  court,  within  the  r 4, «-/>/) 
district  of  which  the  trader  shall  have  resided  or  carried  on  ^ 
business  for  six  months  next  immediately  preceding  his  suspension  of 
payment,  to  make  such  order  or  certificate  on  the  petition  of  any  such 
trader,  and  to  exercise  jurisdiction  in  and  over  the  matters  of  any  such 
application;  and  no  creditor  who  shall  not  have  had  fourteen  days' 
notice  of  any  intended  application  for  such  order  or  certificate  as  afore- 
said, shall  be  bound  thereby."     The  notice  contemplated  by  this  section 
must  be  a  notice  under,  and  given  subsequently  to,  the  passing  of  the 
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act.  The  legislature  clearly  could  not  have  intended  to  render  valid  & 
previous  notice.  That  which  is  relied  on  as  a  notice  here,  took  place 
on  the  6th,  or  the  26th,  of  January,  1848.  It  could  have  no  effect 
whatever  until  the  act  passed ;  and  the  act  did  not  come  into  operatiou 
until  the  11th  of  October,  1849,  which  was  after  the  commencement  of 
the  action,  and  after  issue  joined.  The  notice  clearly  was  intended  to 
be  prospective :  consequently,  the  plea  is  bad.  [Crbsswbll,  J. — ^The 
224th  section  is  prospective.]  The  225th  cannot,  by  any  fair  intend- 
ment, be  so  construed.  The  plea  is  also  bad  for  not  alleging  that  three 
calendar  months  had  elapsed :  three  lunar  months'  notice  would  not  be 
sufficient.  [Talfourd,  X — ^May  we  not  read  that  allegation  by  the 
light  afforded  by  the  interpretation  clause,  section  276,  which  enacts 
that  the  term  << month*'  shall  mean  a  calendar  month?]  The  court 
cannot  look  at  the  interpretation  clause  to  construe  the  plea.  [Gbess- 
WELL,  J. — The  objection  might  be  good  on  special  demurrer;  bat, 
after  pleading  over,  we  must  assume  that  the  judge  properly  told  the 
jury  that  the  notice  must  be  a  three  calendar  months'  notice.] 

WiLDB,  C.  J. — This  rule  is  moved  on  two  grounds, — first,  to  enter  % 
*'«n  ^^^^^^^  ^^^  ^^^  plaintiff  on  the  second  *issue,  which  is  johed 
^  upon  the  question  whether  or  not  the  plaintiff  had  notice  of  the 
deed  referred  to  in  the  second  plea, — secondly,  to  enter  a  verdict 
for  the  plaintiff  on  the  second  issue  n^m  obstante  veredietOy  on  the 
ground  that  the  plea,  if  proved,  is  no  answer  to  the  action. 

Upon  the  first  point,  it  is  material  to  see  what  deed  it  is  that  tlte 
creditors  are  bound  by,  and  then  to  consider  whether  or  not  the  plain- 
tiff had  notice  of  that  deed.     By  the  224th  section,  it  appears  that  it 
is  not  any  particular  description  of  deed  that  is  to*be  binding  upon  the 
creditors,  but  that  a  deed  of  any  kind,  <<  signed  by  or  on  behalf  of  sii- 
sevenths  in  number  and  value  of  those  creditors  whose  debts  amount  to 
lOZ.  and  upwards,  touching  the  trader's  liabilities,  and  his  release  there- 
from, and  the  distribution,  inspection,  conduct,  management,  and  mode    . 
of  winding  up  his  estate,  or  all  or  any  of  such  matters,  or  any  matters 
having  reference  thereto,"  shall,  subject  to  the  conditions  thereinafter 
mentioned,  be  effectual  and  obligatory  upon  all  the  creditors.    What 
are  those  conditions?     Having  already  provided  that  a  deed  of  the 
nature  before  mentioned,  and  signed  as  above,  shall  bind  the  creditors, 
the  legislature  proceed,  in  section  225,  to  enact,  <<  that  no  such  deed  or 
memorandum  of  arrangement  shall  be  effectual  or  obligatory  upon  any 
creditor  who  shall  not  have  signed  the  same  until  after  the  expiration 
of  three  months  from  the  time  at  which  such  creditor  shall  have  had 
notice  from  such  trader  of  his  suspension  of  payment,  and  of  such  deed 
or  memorandum  of  arrangement,  unless  such  trader  shall  within  snch 
time  obtain  from  the  court  an  order  or  certificate  of  the  said  court 
declaring  or  certifying  that  such  deed  or  memorandum  of  arrangement 
has  been  duly  signed  by  or  on  behalf  of  such  majority  of  the  creditors 
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as  aforesaid."  Now,  what  was  the  notice  here  ?  The  witness  says,  I 
held  the  deed  in  my  hand,  *and  told  the  plaintiff  that  it  was  a  r-i^tf-r^n 
deed  of  arrangement  between  Messrs.  Higgins  and  their  credit-  '- 
ors,  and  that  it  was  signed  by  nearly  all  the  creditor8.(a)  Suppose 
such  a  notice  had  been  served  upon  the  plaintiff  in  writing^  I  apprehend 
it  would  have  been  a  perfectly  good  notice,  and  would  call  upon  the 
plaintiff  to  inform  himself  whether  or  not  the  deed  was  such  a  one  as 
the  statute  contemplated.  The  plaintiff  might  have  read  the  deed.  I 
remember  a  case  where  an  arbitrator  had  locked  himself  in  a  room  in 
order  to  prevent  his  being  served  with  a  deed  of  revocation  of  his  autho- 
rity ;  and  Lord  Tentbrdbn  told  the  jury,  that,  if  the  arbitrator  had 
the  means  of  knowledge,  but  wilfully  abstained  from  acquiring  it,  it  was 
the  same  as  if  he  had  been  duly  served.  So,  here,  it  is  the  same  as  if 
the  creditor  had  said, — « It  is  immaterial  what  the  nature  of  the  deed 
may  be ;  I  will  not  execute  it."  For  these  reasons,  I  am  of  opinion 
that  there  should  be  no  rule  upon  the  first  point.  As  to  the  motion  to 
enter  judgment  non  obstante  veredietOj  the  rule  may  go. 

Cbbsswsll,  J. — I  agree  with  my  lord  that  there  is  no  ground  for 
disturbing  the  finding  of  the  jury  upon  the  second  issue.  The  plea 
sets  out  a  deed  of  arrangement,  with  an  averment  that  the  plaintiff  had 
notice  of  it.  The  plaintiff,  by  his  replication,  merely  traverses  that  he 
had  notice  of  the  deed.  The  evidence  is,  that  he  had  notice  of  a  deed, 
which,  as  far  as  the  statement  shows,  corresponds  with  that  stated  in 
the  plea.  There  is  no  suggestion  that  there  was  any  other  deed,  in 
order  to  raise  any  ambiguity.  I  therefore  think  the  evidence  sufficient. 
The  other  branch  of  the  motion,  ^as  to  the  validity  of  the  plea,  r^tt^ftQ 
raises  a  question  that  is  well  worthy  of  consideration.  ^ 

The  rest  of  the  court  concurring,  a  rule  nisi  was  granted  to  enter 
judgment  non  obstante  veredicto  on  the  second  issue. 

ByleSj  Serjt.,  and  Aspland^  showed  cause. — The  main  question  is, 
whether  the  12  k  18  Vict.,  which  came  into  operation  after  the  com- 
mencement of  the  action,  but  before  plea  pleaded,  is  applicable  to  this 
case?  The  224th  section,  upon  which  this  plea  is  founded,  clearly 
applies  to  past  deeds :  it  speaks  of  <<  every  deed  or  memorandum  of 
arrangement  now  or  hereafter  entered  into."  That  is  the  substance  of 
the  thing :  the  notice  is  a  mere  incident.  The  226th,  227th,  228th, 
and  229th  sections  also  clearly  are  retrospective  as  well  as  prospective. 
Where  the  provision  is  intended  to  be  prospective  only, — as  in  ss.  135, 
136, 137, — the  words  «  after  the  commencement  of  this  act"  are  used. 
Section  201  is  both  prospective  and  retrospective  in  its  language.  The 
211th  and  following  sections  are  prospective  only.  There  is  no  clause 
providing  that  the  act  shall  be  construed  beneficially  for  creditors. 

(a)  Qmartf  whether  a  notice  that  "nearly  aU  the  creditors"  had  signed  the  deed,  amounted  to 
notice  that  "iiz^seTenths  in  number  and  ralne  of  those  creditors  whose  debts  amounted  to  102. 
Ad  upwards^'  had  executed  it? 
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[WiLDB,  C.  J. — ^I  do  not  wonder  at  the  omission ;  for,  many  judges  have 
said  that  they  did  not  know  what  it  meant.]     There  can  be  no  hard- 
ship in  putting  such  a  construction  upon  the  act,  which  was  intended 
to  favour  these  arrangements,  as  will  deprive  a  hostile  creditor  of  the 
power  of  harassing  his  debtor.     [Wilde,  C.  J. — To  justify  us  in  con- 
struing a  statute  to  be  retrospective,  the  words  must  be  very  explicit.] 
That,  no  doubt,  is  the  general  rule,  as  is  laid  down  in  Moon  v.  Durden, 
2  Exch.  22,t  where  it  is  said  that  «<  the  general  rule,  in  construing 
*^({kr[  ^®^®^*  statutes,  ♦is,  ^Nova  eonstUvtio  futuru  formam  imponere 
-*  debet,  non  prceteritis  ;'  but  that  rule,  which  is  one  of  construction 
only,  will  yield  to  a  suflSciently  expressed  intention  of  the  legislature 
that  the  enactment  should  have  a  retrospective  operation."     Many 
instances  might  be  cited,  of  statutes,  the  language  of  which  construed 
grammatically  would  import  the  future  only,  being  read  retrospectively. 
Thus,  in  Towler  v.  Chatterton,  6  Bingh.  258  (E.  C.  L.  R.  vol.  19),  3  M. 
&  P.  619,  the  first  section  of  Lord  Tenterden's  act,  9  G.  4,  c.  14,— 
which  enacts,  <<  that,  in  actions  of  debt,  &c.,  no  acknowledgment  or 
promise  by  words  only  sTuill  be  deemed  sufficient  evidence  of  a  new  or 
continuing  contract  whereby  to  take  any  case  out  of  the  operation  of 
the  statute  of  limitations  (21  Jac.  1,  c.  16),  or  to  deprive  any  party  of 
the  benefit  thereof,  unless  such  acknowledgment  or  promise  shall  be 
made  or  contained  by  or  in  some  writing,  to  be  signed  by  the  party 
chargeable  thereby," — was  held  to  have  a  retrospective  operation.   The 
same  point  had  already  been  ruled  by  Lord  Tentebdsn,  in  EEilliard  v, 
Lenard,  M.  &  M.  297,  and  Ansell  v.  Ansell,  M.  &  M.  299,  n.,  and  by 
HuLLOCK,  B.,  in  Kirkhaugh  v.  Herbert.(a)     So,  in  Freeman  v.  Moyes, 
1  Ad.  &  E.  838  (E.  C.  L.  R.  vol.  28),  8  N.  &  M.  888  (E.  C.  L.  R.  vol. 
28),  under  the  8  &  4  W.  4,  c.  42,  s.  81,  executors  were  held  liable  to 
costs  in  actions  commenced  before  the  statute  came  into  operation,  and 
tried  after.    And  see  Doe  d.~  Payne  v.  The  Bristol  and  Exeter  Railway 
Company,  6  M.  &  W.  820.  f 

The  plea  alleges  that  the  defendants  had  suspended  payment  before 
the  making  of  the  deed,  and  that  the  plaintiff,  to  witj  on  the  1st  of 
November,  1847,  had  notice  of  the  suspension,  and  of  the  deed.  The 
day,  though  laid  under  a  videlieety  being  material,  the  videlicet  may  be 
^-^-^  rejected.  The  word  "month"  in  the  *plea  must,  at  all  events 
-'  after  verdict,  be  read  with  the  aid  of  the  interpretation  clause, 
and  therefore  means  "calendar  month."  Reading  it  with  the  context, 
even  without  the  aid  of  the  interpretation  clause,  it  must  be  so  intended: 
Titus  V.  Lady  Preston,  1  Stra.  652 ;  Lang  v.  Gale,  1  M.  &  Selw.  Ill ; 
Cockell  V.  Gray,  8  Brod.  A;  B.  186  (E.  C.  L.  R.  vol.  7),  6  J.  B.  Moore, 
488  (E.  C.  L.  R.  vol.  17).  [Crbsswell,  J.— All  the  cases  on  the 
subject  are  considered  in  Simpson  v.  Margitson,  11  Q.  B.  28  (E.  C.  L. 
R.  vol.  68.]    Where  the  opposite  party  has  pleaded  over,  and  the 

(a)  Carlule  Spring  Auiiesj  1829. 
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pleading  is  capable  of  a  construction  which  will  support  it,  the  court 
will  give  it  that  construction.  Besides,  the  day  is  involved  in  the  issue ; 
and  the  jury  have  found  it.  It  may  be  said,  as  was  said  in  Gibbons  v. 
Vouillon,  8  M.  Gr.  &  S.  488  (E.  C.  L.  R.  vol.  66),  that  this  defence 
might  have  been  pleaded  puis  darrein  continuance :  but  the  three  months 
since  the  passing  of  the  act  have  now  elapsed,  and  the  court  will  give 
the  right  judgment  on  the  whole  record,  although  the  prayer  of  the  plea 
may  be  informal :  Le  Bret  v.  Papillon,  4  East,  502 ;  Charnley  v.  Win- 
stanley,  5  East,  266 ;  Allen  v.  Hopkins,  13  M.  &  W.  94  ;t  Cobbett  v. 
Sir  George  Grey,  4  Exch.  729.t  [Talfourd,  J. — The  plea  is  bad  or 
good  at  the  time  of  pleading.]  The  defendants  might  have  pleaded 
puis  darrein  continuance  at  nisi  prius. 

Keating  and  Winston^  in  support  of  the  rule. — To  give  a  retrospective 
construction  to  an  act  of  parliament,  the  court  will  require  very  clear 
and  unambiguous  words  indicating  an  intention  on  the  part  of  the  legis- 
lature that  a  vested  right  of  action  should  be  thereby  affected.  Moon 
V.  Durden  is  a  strong  instance  of  the  disinclination  of  the  courts  to  con- 
strue statutes  retrospectively.  Parke,  B.,  there  says:(a)  «It  seems  a 
*3trong  thing  to  hold,  that  the  legislature  could  have  meant  that  rn^t^aa 
a  party  who,  under  a  contract  made  prior  to  the  act,  had  as  per-  ^ 
feet  a  title  to  recover  a  sum  of  money  as  he  had  to  any  of  his  personal 
property,  should  be  totally  deprived  of  it  without  compensation.  It  is 
a  still  stronger  thing  to  hold,  that,  if  he  has  already  commenced  an 
action  with  an  undoubted  right  to  recover  both  his  debt  and  costs,  he 
should  not  only  forfeit  both,  but  also  be  liable,  as  he  would  in  the 
ordinary  course  of  a  suit,  to  pay  the  costs  of  his  adversary,  by  being 
obliged  to  discontinue,  or  be  non-prossed,  or  have  his  judgment  arrested. 
These  considerations  afford  a  strong  reason  for  limiting  the  operation  of 
the  words  of  this  8ection,(5)  and  holding  that  they  apply  to  future  con- 
tracts, and  actions  of  such  future  contracts,  only, — at  all  events,  to  future 
actions  only,  if  any  distinction  can  be  made  in  the  degrees  of  apparent 
injustice."  In  Hitchcock  v.  Way,  6  Ad.  &  E.  943  (E.  0.  L.  R.  vol.  83), 
2  N.  &  P.  72,  it  was  expressly  decided,  that,  where  the  law  is  altered  by 
statute  pending  an  action,  the  law  as  it  existed  when  the  action  was 
commenced  must  decide  the  rights  of  the  parties,  unless  the  legislature, 
by  the  language  used,  show  a  clear  intention  to  vary  the  mutual  relation 
of  such  parties.  [Williams,  J. — This  statute  violates  the  general  prin- 
ciple of  construction,  by  applying  itself  to  deeds  already  executed.  The 
difficulty  is,  to  say  where  that  violation  is  to  stop.]  Beading  the  words 
of  the  226th  section  fairly  and  according  to  their  ordinary  grammatical 

(a)  2  Exch.  22.t 

(&)  8  &  9  Vict.  0.  109,  8.  18:  "All  contracts  or  agreements,  whether  by  parol  or  in  writing, 
hy  way  of  gaming  or  wagering,  shall  be  null  and  Toid ;  and  no  suit  tkall  be  brought  or  main- 
tained, in  any  court  of  law  or  equity,  for  reooTcring  any  snm  of  money  or  ralnable  thing  all^geo 
to  be  won  npon  any  wager,  or  which  shall  have  been  deposited  in  the  hands  of  any  person  to 
abide  the  erent  on  which  any  wager  shaU  hare  been  made." 
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*f;ft7l  construction,  they  clearly  import  future  dealings  only.    Many 
-*  *material  words  in  the  clause  are  wholly  inconsistent  with  any 
other  construction. 

No  doubt,  in  construing  mercantile  contracts,  <<  month"  may  mean 
lunar  or  calendar,  according  to  the  intention  of  the  parties,  as  evidenced 
by  custom  or  the  surrounding  circumstances.  But,  in  a  record,  it  means 
primd  facie  a  lunar  month  only.  [Williams,  J. — Upon  this  record,  it 
is  capable  of  meaning  «  calendar  month :"  and,  if  so,  it  must  be  assumed 
that  the  judge  told  the  jury  so.  Gresswell,  J. — What  is  the  object 
proposed  to  be  attained  by  the  notice  ?  Aspland  suggested  that  it  vas 
to  give  the  creditor  an  opportunity  of  inquiring  into  the  genuineness  of 
the  deed.  Gresswell,  J. — That's  a  strong  reason  for  holding  the  pro> 
vision  in  question  to  be  prospective.  The  creditor  would  have  had  no 
interest  in  making  the  inquiry  before  the  passing  of  this  statute.] 

Wilde,  C.  J. — The  court  is  placed  in  great  diflBculty  in  dealing  with 
this  act  of  parliament ;  and  we  are  by  no  means  enabled  to  arrive  at  a 
satisfactory  conclusion  as  to  some  parts  of  it.  We  must,  however,  enter 
upon  the  consideration  of  it  with  a  due  regard  to  the  well-known  general 
principle,  that  statutes  are  not  to  be  held  to  operate  retrospectively, 
unless  they  contain  express  words  to  that  effect.  Sometimes,  no  doubt, 
the  legislature  finds  it  expedient  to  give  a  retrospective  operation  to  an 
act  to  a  considerable  extent ;  but  then  care  is  always  taken  to  express 
that  intention  in  clear  and  unambiguous  language.  It  is  plain  that  this 
act  was  meant  to  be  retrospective  to  a  limited  extent, — ^to  establish 
certain  deeds  executed  before  the  passing  of  the  act.  It  is  contended 
that  the  act  was  meant  to  operate  retrospectively  in  another  respect, 
which  is  quite  contrary  to  the  ordinary  practice  of  the  legislature, — 
*^Rftl  ^^^''  ^^  ^^^^  away  an  action  which  has  been  *well  commenced  in 
-^  respect  of  a  vested  right.  It  must  have  been  well  known  to' 
both  branches  of  the  legislature  that  strong  and  distinct  words  would  be 
necessary  to  defeat  a  vested  right  to  continue  an  action  which  has  been 
well  commenced :  and  we  have  carefully  considered  the  act  with  a  view 
to  discover  if  it  will  bear  such  a  construction  as  is  contended  for  on  the 
part  of  the  defendants ;  but  we  are  unable  to  arrive  at  any  certain  and 
satisfactory  conclusion  in  the  affirmative.  Some  expressions  have  been 
relied  on  as  showing  that  a  retrospective  operation  was  contemplated. 
But  those  expressions  do  not  seem  to  us  necessarily  to  bear  the  inter- 
pretation sought  to  be  put  upon  them ;  for,  we  find  the  very  same  words 
used  elsewhere  in  a  sense  which  clearly  could  not  be  retrospective.  The 
general  rule  of  construction  being  as  I  have  already  stated,  viz.,  that 
the  words  of  an  act  are  to  be  construed  to  be  prospective  only,  unless 
the  intention  of  the  legislature  to  the  contrary  is  unequivocally  expressed, 
and  there  being  nothing  to  show  that  the  act  was  intended  to  be  retro- 
spective with  reference  to  the  matter  now  in  question,  we  must  construe 
it  as  being  prospective  only.     This  action,  therefore,  having  been  well 
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brought,  and  there  being  nothing  in  the  act  to  warrant  us  in  saying 
that  the  legislature  meant  to  take  it  away,  the  plaintiff  is  entitled  to 
the  judgment  of  the  court. 

Crbsswell,  J. — I  am  entirely  of  the  same  opinion.  At  the  time  this 
action  was  commenced,  the  plaintiff  had  a  clear  right  to  bring  it ;  and 
it  is  for  the  defendants  to  make  out  that  the  statute  is  retrospective,  for 
the  purpose  of  ousting  the  plaintiff  of  that  right.  If  there  is  any  am- 
biguity in  the  language  of  the  act,  the  defendants'  argument  fails.  I 
cannot  say  that  the  statute  has  any  such  effect,  though  it  is  possible 
that  it  may  have  been  intended  to  be  retrospective.  Construing  it, 
^therefore,  according  to  the  general  rule,  we  are  bound  to  hold  r,Kr/«q 
it  to  be  prospective  only.  The  words  at  the  commencement  of  ^ 
the  225th  section  which  seem  capable  of  a  retrospective  construction, 
are  again  used  at  the  close  of  the  section,  where  they  clearly  can  only 
be  construed  prospectively.  Two  or  three  instances  have  been  cited 
where  statutes  have  been  allowed  to  have  a  retrospective  effect  so  as  to 
take  away  a  vested  right  of  action.  There  is  no  question  that  such 
things  have  occurred, — whether  intentionally  or  not,  is  not  for  us  now 
to  inquire,  the  language  used  admitting  of  no  doubt.  One  of  the 
examples  referred  to  arose  upon  the  1st  section  of  Lord  Tbntebden's 
act  of  9  Gr.  4,  c.  14,  which  was  passed  for  the  purpose  of  relieving  par- 
ties from  the  difficulties  arising  from  the  doctrine  of  the  revival  by  new 
promises  of  debts  barred  by  the  statute  of  limitations.  The  language 
of  that  provision  is,  that  « no  acknowledgment  or  promise  by  words 
only  shun  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract," 
&c.,  necessarily  referring  to  the  time  when  the  judge  is  to  determine 
whether  the  evidence  tendered  is  sufficient  or  not.  The  court,  there- 
fore, could  not  escape  from  the  inevitable  conclusion  that  the  section 
^was  intended  to  have  a  retrospective  operation.  The  defendants  in 
this  case  failing  to  satisfy  us  that  the  statute  in  question  is  retrospective 
in  the  manner  contended  for,  fail  to  establish  the  validity  of  the  plea| 
and,  consequently,  the  plaintiff  must  have  judgment. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  a  general  rule,  in 
the  construction  of  acts  of  parliament,  that  new  laws  are  to  be  under- 
stood to  apply  to  future  things,  and  not  to  things  past.  That  rule,  no 
doubt,  like  every  other  rule  of  construction,  will  yield  to  a  clearly 
expressed  intention  that  the  language  used  should  be  taken  to  be 
retrospective.  In  that  part  of  '^the  statute  now  under  considera-  ruttrnr^ 
tion,  I  find  no  such  clearly  expressed  intention,  and  therefore  I  ^  ^ 
feel  bound  to  hold  the  act  to  be  prospective  only. 

Talfourd,  J. — ^I  am  of  the  same  opinion.  The  general  rule  of  oon» 
struction  is  not  denied ;  and  it  seems  to  me  that  its  application  to  this 
case  is  sufficiently  clear.  <^  Such  time,"  in  the  225th  section,  means 
such  time  as  a  future  deed  or  memorandum  of  arrangement  has  been 
duly  signed  by  or  on  behalf  of  a  majority  of  the  creditors,  and  therefore 
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must  mean  time  future, — after  the  passing  of  the  act.  My  Brother 
Byle9  suggests  that  the  court  may  give  judgment  on  the  whole  record, 
and  that,  after  verdict,  it  will  be  assumed  that  the  three  months  had 
elapsed  after  the  passing  of  the  act.  That,  however,  would  he  an 
unwarrantable  application  of  the  rule  of  pleading.  We  must  construe 
the  pleadings  as  they  are,  not  as  they  might  have  been.  This  plea 
being  no  good  bar,  the  rule  for  entering  judgment  for  the  plaintiff  non 
ohBtante  veredicto  must  be  made  absolute.  Rule  absolute. 

That  an  Act  of  the  Legislature  is  not  to  be  v.  Lane,  3  Shepley,  134;  Forsyth  r.  Masbni;, 

eonstrned  retrospectively  so  as  to  take  away  a  R.  M.  Charlton,  324;  &aard  e.  Rowan,  2  Scam, 

▼ested  right,  see  Bash  o.  Van  Eleek,  7  John-  499 ;  Garrett  p.  Doe,  1  Ibid.  335 ;  Brown  «. 

ion,  477;  Sayre  «.  Wisner,  8  Wendell,  661;  WUoox,  14  Smedes  A  Marshall,  127. 
Quackenbush  v.  Danks,  1  Denio,  128 ;  Hastings 


ELLISON  V.  COLLINGRIDGE.    April  15. 

Held,  that  an  instrument  in  the  foUowlng  form, — "Port  of  London  Sea,  Fire,  and  Life  Assnrsnefl 
Company.  To  the  cashier.  Fifty-three  days  after  date,  credit  Messrs.  P.  4  Co.,  or  order, 
with  the  sum  of  5002.,  claimed  per  Cleopatra,  in  ca<J^,  on  accoant  of  this  oorporatlon.~A.  C^ 
Managing  Director," — was  properly  declared  on  as  a  bUl  of  exchange. 

Assumpsit.  The  first  count  was  upon  a  policy  of  assurance  made 
by  the  Port  of  London  Sea,  Fire,  and  Life  Assurance  Company.  The 
second  count  charged  the  defendant  as  the  drawer  of  a  bill  of  exchange 
for  500Z.,  endorsed  to  the  plaintiff.  The  third  count  described  the  same 
instrument  as  a  promissory  note.  The  fourth  count  was  upon  an 
account  stated. 

«^7il       *^^^  defendant  pleaded  non  assumpsit  to  the  first  and  last* 
^  counts,  traversed  the  drawing  and  making  respectively  of  the  bill 
and  note  in  the  second  and  third  counts,  and  further  pleaded  a  plea  of 
fraud  to  the  whole  declaration. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  Middlesex 
after  the  last  term.     The  plaintiff  put  in  an  instrument  as  follows : — 

<^  Marine  Department. 
<<  Port  of  London  Sea,  Fire,  and  Life  Assurance  Company. 
<<  To  the  cashier. 

«  £500.  81,  Comhill,  10th  September,  1849. 

«  Fifty-three  days  after  date,  credit  Messrs.  Plummer  &  Co.,  or  order, 
with  the  sum  of  five  hundred  pounds,  claimed  per  Cleopatra,  in  cashy 
on  account  of  this  corporation. 

<<Auan8TUS  Colunqbidgb,  Managing  Director." 

A  verdict  was  entered  for  the  plaintiff  on  the  second  court  for  5001., 
subject  to  leave  reserved  to  the  defendant  to  enter  a  verdict  for  him  if 
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the  court  should  be  of  opinion  that  the  instrument  in  question  was  not 
a  bill. 

Bi/leM^  Serjt.,  now  moved  accordingly. — This  is  not  an  order  to  pay 
a  sum  of  money.  It  is  no  more  than  a  direction  by  the  manager  of 
the  corporation  to  the  cashier  to  open  a  cash  credit  to  the  extent  of 
oOOJ.  with  the  persons  mentioned  in  the  document.  [Wilde,  C.  J. — 
What  is  the  effect  of  that  ?  Does  it  not  mean,  <<pay  them  that  amount  ?"] 
That  would  depend  upon  the  other  side  of  the  account.  [Wilde,  G. 
J.— This  was  the  only  transaction  between  the  parties.]  Supposing  it 
does  amount  to  an  order  to  pay, — ^how  much  is  to  be  paid  ?  That  must 
depend  upon  whether  or  not  the  *payees  were  debtors  to  the  rjuriro 
company  at  the  maturity  of  the  bill.  If  they  were  debtors,  it  *■ 
would  amount  to  an  order  to  pay  them  the  balance.  [Cresswell,  J. — 
We  cannot  take  into  consideration  any  coimter  claim  in  construing  this 
inatrument.]  This  is,  in  truth,  a  mere  order  or  direction  from  a  princi- 
pal to  an  agent.  In  Russell  v.  Powell,  14  M.  &  W.  418,t  J.  M.,  by 
indenture,  assigned  to  the  plaintiff  a  ninth  part  of  his  share  in  the  resi- 
due of  the  estate  of  T.  H.  deceased.  By  an  order  of  the  29th  of  July, 
1842,  made  in  a  suit  in  Chancery,  of  Powell  v.  Norwood,  the  Vice- 
chancellor  ordered  the  defendants  in  that  suit  to  retain  2502.,  being 
part  of  the  produce  of  J.  M.'s  share  of  the  residuary  estate  of  T.  H., 
to  be  paid  to  such  person  as  the  now  defendant  and  J.  M.  should  jointly 
direct.  It  was  afterwards  agreed  between  the  parties,  that  50Z.,  to  be 
considered  as  part  of  the  sum  of  2502.,  should  be  paid  by  the  defendant 
to  the  solicitors  for  J.  M.  and  the  plaintiff.  An  action  having  been 
brought  to  recover  this  sum  of  50Z.,  the  plaintiff  tendered  in  evidence 
the  following  document: — <<To  the  executors  of  T.  H.,  deceased. 
Powell  V,  Norwood.  Gentlemen, — We  do  hereby  authorize  and  require 
you  to  pay  to  Mr.  George  Powell,  or  his  order,  the  sum  of  2502.,  being 
the  amount  directed  by  the  order  of  the  29th  of  July  last  to  be  paid  to 
our  order.  We  are,  Ac,  J.  M.  December  16th,  1842."  This  document 
was  signed  by  J.  M.  only,  and  was  unstamped.  It  was  held  (Rolfe,  B., 
dmentiente\  that  it  was  not  a  bill  of  exchange,  and  that  it  was  admis- 
sible in  evidence  without  a  stamp.  [Cresswell,  J. — Who  ever  heard 
of  a  negotiable  right  to  be  credited  in  a  book  ?  Wildb,  G.  J. — Sup- 
pose this  instrument  had  been  accepted  by  the  cashier,  what  would  have 
been  the  consequence  ?]  He  would  not  have  been  liable  to  be  called 
upon  to  pay  it.  ♦This  is  not  unlike  the  caae  of  Jenny  v.  Herle,  r#c7q 
1  Stra.  591,  where  it  was  held  that  a  bill  drawn  payable  out  of  a  '- 
particular  fund  is  not  a  bill  of  exchange.  At  the  utmost,  this  is  an 
order  to  pay  out  of  the  moneys  of  the  corporation. 

Wildb,  C.  J. — I  think  this  instrument  is  a  bill  of  exchange.  There 
is  nothing  ambiguous  in  its  terms ;  nothing  to  be  inferred  but  that  the 
sum  therein  mentioned  is  to  be  paid.  As  I  understand  the  words 
i<  credit  in  cash,"  this  is  an  order  by  one  person  on  another,  to  hold  to 
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the  use,  or  at  the  command,  of  a  third  party,  a  certain  sum.  That 
means  «  pay  the  money  to  him."     I  see  no  ground  for  a  rule. 

Cresswbll,  J. — "Credit  in  cash"  clearly  means  "pay  over  the 
money."  The  case  of  Russell  v.  Powell  diflfers  essentially  from  this. 
There,  a  very  special  agreement  was  entered  into :  but  the  judgment  of 
BoLFE,  B.,  shows  pretty  strong  reasons  for  construing  the  instrument 
to  be  a  bill  of  exchange. 

Williams,  J. — I  am  of  the  same  opinion.  "  Credit  in  cash"  is  equi- 
valent to  «  pay." 

Talfourd,  J.,  concurred.  Rule  refused. 


^-. .-,  *ALLEN  V.  THE  SEA,  FIRE,  AND  LIFE  ASSURANCE 
^^^J  COMPANY.    April  1%. 

Ao  instrament  issued  by  a  company,  completely  registered  parsaant  to  the  7  4  8  Vict  e.  110, 
in  this  form, — "Sea,  Fire,  Life  Assurance  Company.  To  the  cashier.  Thirty  days  after  date, 
cr^dii  Mrs.  A.,  or  order,  with  the  Mm  of  3112.  98.  6<L,  claims  per  'Sosan  Kiag:,'  in  ca»A,  on 
accoant  of  this  corporation,'' — and  signed  by  two  of  the  directors  of  the  company : — Hdl4,  to 
be  a  promissory  note,  and  binding  on  the  company,  notwithstanding  it  might  not  hare  been 
drawn  strictly  parsaant  to  the  provlsionB  of  the  deed  of  settlement,  so  as  to  be  bindi&g  npon 
the  shareholders. 

Assumpsit.  The  first  two  counts  were  upon  a  policy  of  assurance,— 
tbe  defendants  being  described  in  the  first  count  to  be  a  joint-stock 
company  completely  registered,  by  the  name  of  Tbe  Sea,  Fire,  Life 
Assurance  Society,  and  to  haye  obtained  a  certificate  of  complete  regis- 
tration conformably  to  the  statute  7  &  8  Vict.  c.  110,  intituled  « An 
act  for  the  registration,  incorporation,  and  regulation  of  joint-stock 
companies." 

The  third  count  stated  that  the  defendants  theretofore,  to  wit,  on  the 
28th  of  October,  1849,  made  their  promissory  note  in  writing,  and 
delivered  the  same  to  the  plaintifi*,  and  thereby  promised  to  pay  to  the 
plaintifi",  in  the  said  note  described  as  Mrs.  Ann  Allen,  or  order,  the  enm 
of  311Z.  9«.  6(2.,  thirty  days  after  the  date  thereof,  and  that  the  note 
was  unpaid,  &c. 

The  defendants  traversed  the  making  of  the  note  mentioned  in  the 
third  count. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  last  assizes  at  Maidstone,  the 
plaintifi*  put  in  an  instrument  in  the  following  form,  bearing  an  8«.  6i. 
Dtamp : — 

<<  Marine  Department. 
"  Sea,  Fire,  Life  Assurance  Society. 
«  81,  CornhiU,  October  20th,  1849. 

^689,617.        £311  9«.  6d. 

<<  To  the  cashier. 

^ITinety  days  after  date,  credit  Mrs.  Ann  Allen,  or  order,  with  the 
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sum  of  three  hundred  and  eleven  pounds,  ^nine  shillings,  and  pic^-r 
siipence,  claims  per  <  Susan  King,'  in  cash,  on  account  of  this  ^ 
corporation. 

-J    ^       'I  Directors." 
«  W.  Oqilvib,  j 

« Entered,  F.  F.  A.,  Accountant/' 

On  the  part  of  the  defendants,  it  was  submitted  that  this  was  not  a 
promissory  note  at  all,  but  a  mere  order  for  the  payment  of  money ; 
afid  that,  if  a  promissory  note,  it  was  not  drawn  with  the  formalities 
required  by  the  statute  7  &  8  Vict.  c.  110,  s.  46.(a) 

♦Under  the  direction  of  his  lordship,  a  verdict  was  found  for  rn^-m^ 
the  defendants  upon  all  the  issues  except  the  third,  which  was  ^ 
found  for  the  plaintiff;  and  leave  was  reserved  to  the  defendants  /o 
move  to  enter  the  verdict  for  them  on  the  third  issue  also,  if  the  court 
should  think  either  of  the  objections  well  founded. 

Sheej  Serjt.,  now  moved  accordingly. — 1.  The  instrument  produced 
at  the  trial  was  not  a  promissory  note :  it  was  not  a  note  in  terms 
necessarily  for  the  payment  of  money.  [Wilde,  C.  J. — We  held,  the 
other  day,  in  Ellison  v.  GoUingridge,  ant%,  p.  570,  that  <<  credit  in  cash," 
without  the  aid  of  extrinsic  circumstances,  meant  <<  pay."]  This  is  quite 
consistent  with  satisfaction  by  set-off.  [Wilde,  G.  J. — So  is  a  check.] 
But  then  it  does  not  appear  upon  the  face  of  the  instrument.  [Wilde, 
C.  J. — There  is  no  mutuality  between  the  person  to  whom  the  order  is 
addressed  and  the  holder :  it  is  a  direction  by  the  employers  to  their 
clerk  to  pay  the  money.]     This  is  more  like  a  bill  of  exchange  than  a 

(a)  Which  enacts, — "With  regard  to  bills  of  exchange  and  promissory  notes  made,  accepted, 
or  endorsed  on  the  behalf  or  account  of  any  snoh  company,  so  far  as  relates  to  the  mode  of 
maklDg,  accepting,  or  endorsing  the  same,  and  to  the  liability  of  any  sach  company  thereon, — 
that,  if  the  directors  of  the  company  be  anthorized  by  deed  of  setUement  or  by-law  to  issue  or 
accept  bills  of  exchange  or  promissory  notes,  then  erery  such  bill  of  exchange  or  promissory 
note  shall  be  made  or  accepted  (as  the  case  may  be)  by  and  in  the  name  of  ttoo  of  tAe  directors 
of  tlie  company  on  whose  behalf  or  account  the  same  may  be  so  made  or  accepted,  and  shall  bo 
by  such  directors  expressed  to  be  made  or  accepted  by  them  on  behalf  of  such  company ;  and 
thit  eyery  such  bill  of  exchange  and  promissory  note  so  made  or  accepted  as  aforesaid  shall  be 
eounUrngned  hy  the  ttcretary  or  other  appointed  ojffieer  of  the  company  in  whose  behalf  the  same 
is  expressed  to  be  made  or  accepted  i  and  that  erery  bill  of  exchange  so  made  as  aforesaid,  or 
reeeiTedy  by  or  on  behalf  of  the  company,  may  be  endorsed  in  the  name  of  tiie  company  by  any 
officer  authorised  by  deed  of  settlement  or  by-law  in  that  behalf;  and  that  erery  such  bill  of 
exchange  or  promissory  note  so  made,  accepted,  or  endorsed  as  aforesaid,  shall,  immediately 
after  the  making,  accepting,  or  endorsing  of  the  same,  be  reported  to  the  proper  officer  of  the 
company  on  whose  behalf  the  same  shall  hare  been  made,  accepted,  or  endorsed,  and  such  last- 
mentioned  officer  shall  enter  the  same  in  proper  books  to  be  kept  for  that  purpose ;  and  that^  if 
any  such  bill  of  exchange  or  promissory  note  be  not  so  reported  and  entered,  then  the  officer  by 
whose  default  such  bill  or  note  shall  not  be  so  reported  or  entered,  shall  be  liable  to  repay  to 
the  company  the  amount  which  the  company  shall  pay,  or  be  liable  to  pay,  in  respect  of  such 
hill  or  note :  Prorided  always  that  nothing  herein  contained  shall  be  deemed  to  make  any  such 
secretary  or  officer  personally  liable  upon  any  such  bill  of  exchange  or  promissory  note,  nor  be 
deemed  to  make  any  such  directors  personally  liable  thereon,  except  as  shareholders  of  the 
company ;  and  that  erery  such  company  on  whose  behalf  or  account  any  bill  of  exchange  or 
promissory  note  shall  be  made,  accepted,  or  endorsed,  in  manner  and  form  aforesaid,  shall  and 
may  sue  and  be  sued  thereon  as  fully  and  effectually,  and  in  the  same  manner,  as  in  the  eaiie 
of  any  contract  made  and  entered  into  under  their  common  seal." 
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promissory  note.  It  is  addressed  to  a  person  who  is  not  a  member  of 
the  corporation, — ^to  one  who  would  have  been  personally  liable  upon  it 
if  he  had  accepted  it.  [Cresswell,  J. — What  more  is  necessary  to 
make  it  a  promissory  note  ?  Wilde,  C.  J. — ^Is  not  this  like  a  part j 
drawing  upon  himself?  It  has  been  held  that  an  instrument  purposely 
made  ambiguous,  may  be  declared  on  as  a  promissory  note :  Allan  v, 
Mawson,  4  Campb.  116,  Edis  v.  Bury,  6  B.  &  C.  438  (E.  C.  L.  E.  vol. 
13),  9  D.  &  R.  492  (E.  C.  L.  R.  vol.  22),  2  Car.  k  P.  659  (E.  C.  L.  R. 
vol.  12),  and  see  Brown  v.  De  Winton,  6  M.  Gr.  &  S.  836  (E.  C.  L.  R. 
voL  60),  6  D.  A;  L.  62.] 

2.  Assuming  that  this  was  a  promissory  note, — it  is  not  drawn 
in  conformity  with  the  company's  deed  of  settlement,  under 
which  alone  it  could  be  drawn.  The  23d  clause  provides  that  there 
shall  be  not  less  than  three  or  more  than  ten,  directors  of  the  company. 
The  44th  authorizes  the  directors  to  make,  accept,  and  endorse  bills 
and  notes,  in  the  whole  not  exceeding  100,0002. :  if  they  exceed  that 
sum,  the  shareholders  are  not  liable.  [Cresswell,  J. — Are  the  share- 
holders charged  here  ?]  They  will  be,  when  execution  comes  to  be 
issued.  [Cresswell,  J. — It  might  afford  an  answer  to  a  motion  for 
leave  to  issue  execution  against  a  shareholder.  The  instrument  is 
binding  upon  the  company,  though  it  may  not  be  upon  a  shareholder, 
except  to  the  extent  of  the  value  of  his  shares.]  Then,  the  deed  con* 
tains  no  clause  empowering  two  directors  to  draw  or  accept.  [Cress- 
well, J. — The  45th  section  of  the  7  &  8  Vict.  c.  110,  gives  authority 
)o  two  directors  to  draw :  the  deed  was  made  after  the  passing  of  that 
act,  and  this  is  one  of  the  very  things  contemplated  by  it.]  The  note 
should  have  been  countersigned  by  the  secretary  or  other  appointed 
officer  of  the  company.  [Wilde,  C.  J. — This  is  countersigned  by  the 
accountant.]  There  was  no  evidence  that  he  was  the  appointed  officer 
of  the  company. 

Wilde,  G.  J. — I  think  there  should  be  no  rule  in  this  case.  The 
first  objection  is,  that  the  instrument  declared  on  in  the  third  count  \b 
not  a  promissory  note.  What  is  necessary  to  constitute  a  promissory 
note  ?  These  parties  issue  this  instrument,  importing  that  the  company 
promise  to  pay.  The  note  is  addressed  by  the  drawers  to  their  own 
clerk.  My  Brother  Shee  treats  the  cashier  as  a  drawer.  But  at  the 
trial  it  was  insisted  for  the  plaintiff,  that  the  instrument  was  precisely 
what  we  think  it  is.  The  company  indicate  that  they  mean  to  pay,  by 
inf-wa^  a  direction  to  their  officer  to  pay, — «  credit  *in  cash,"  meaning, 
■'  as  we  held  in  the  former  case,  "  pay ;"  and  they  point  out  to  whom 
payment  is  to  be  made.  It  appears  to  me  that  the  instrument  contains  all 
that  is  essential  to  constitute  a  promissory  note.  It  is  then  said,  that 
assuming  it  to  be  a  promissory  note,  it  is  not  made  in  conformity  with 
the  deed  of  settlement.  This  note,  however,  is  issued  by  the  company; 
and  ^he  action  is  brought  against  them.     The  restrictions  in  the  deed 
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cannot  be  prayed  in  aid  in  an  action  wherein  the  shareholders  do  not 
appear  to  be  charged.  What  may  be  its  operation  as  to  them  remains 
to  be  seen.  Next  it  is  said  that  the  note  does  not  purport  to  be  signed 
by  all  the  directors :  but  that  objection  is  answered  by  the  authority 
given  by  the  deed,  and  by  the  45th  section  of  the  statute,  which  pro- 
vides, that,  "  if  the  directors  of  the  company  be  authorized  by  deed 
of  settlement  or  by-law  to  issue  or  except  bills  of  exchange  or  promis- 
sory notes,  then  every  such  bill  of  exchange  or  promissory  note  shall 
be  made  or  accepted  (as  the  case  may  be)  by  and  in  the  name  of  two 
of  the  directors  of  the  company  on  whose  behalf  or  account  the  same 
may  be  so  made  or  accepted,  and  shall  be  by  such  directors  expressed 
to  be  made  or  accepted  by  them  on  behalf  of  such  company."  There 
IS  no  stipulation  in  the  deed  which  is  inconsistent  with  that.  This  note, 
therefore,  is  properly  signed  by  two  directors.  It  is  next  objected  that 
the  note  is  not  countersigned  by  the  secretary  or  other  officer  appointed 
by  the  company.  How  are  parties  to  know  who  is  an  officer  appointed 
by  the  company  ?  By  "  countersigned,"  I  understand  that  the  instru- 
ment must  appear  to  have  passed  under  the  signature  of  some  appointed 
officer.  Here,  the  accountant  has  authenticated  this  instrument  by  his 
signature.  I  think  there  is  no  foundation  for  either  of  the  objections 
The  rest  of  the  court  concurring,  Rule  refused. 


*BEAVAN  V.  COX  and  Another.     Mai/  6.  [*579 

Upon  error  coram  ro&i«  to  rererse  an  outlawry,  a  rerdict  having  been  found  for  the  plaintiff  in 
error  upon  a  traverse  of  the  assignment  of  errors,  and  the  time  for  moving  for  a  new  trial 
having  passed, — the  plaintiff  is  entitled  to  a  rule  absolute  to  reverse  the  outlawry,  upon  pro- 
duction of  the  record  and  poatea. 

Judgment  in  outlawry  having  been  recovered  against  the  plaintiiT  at 
the  suit  of  the  defendants,  the  former  brought  a  writ  of  error  coram 
vohi»  to  reverse  the  outlawry,  assigning  for  error,  that  he,  the  plaintiff, 
was,  <<  before  and  at  the  time  of  awarding  and  issuing  of  the  writ  of  exigi 
facias  upon  which  the  said  judgment  of  outlawry  was  pronounced,  and 
thence  continually  afterwards  until  the  time  of  pronouncing  the  said 
judgment  of  outlawry,  and  afterwards,  was  in  parts  beyond  the  seas." 

Prideauxy  upon  an  affidavit  stating  the  above  facts,  and  also  stating 
that  the  defendants  by  their  plea  traversed  the  said  assignment  of  error, 
that  the  cause  was  tried  on  the  29th  of  April  last,  when  a  verdict  wan 
found  for  the  plaintiff  in  error,  and  that  the  habeas  corpora  in  the  cause 
was  returnable  on  the  27th  of  April  last,  and  that  no  rule  for  a  new 
trial  had  been  granted,  and  upon  production  of  the  g^liord  and  postea^ 
— ^moved  to  reverse  the  outlawry.     He  stated  that  this  course  had  been 
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adopted  in  a  case  of  Greville  v.  Stulz,  in  Q.  B.,  Michaelmas  Term, 
1847. 

Wilds,  G.  J.,  after  conferring  with  the  masters,  said  that  tlie  mle 
might  be  absolute  in  the  first  instance.  Rale  accordingly. 
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A  claim  for  contribation  to  general  average  arises  only  where  a  part  of  the  cargo  is  sacrificed 
for  the  preservation  of  the  ship  and  the  rest  of  the  cargo  from  an  impending  danger:  bui 
where  a  part  of  the  cargo  is  sold  to  raise  money  at  a  port  to  which  the  ship  has  pnt  back 
for  the  repair  of  damage  incurred  by  ordinary  perils  of  the  sea. 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaratioo 
stated  that  the  defendants,  before  and  at  the  several  times  hereinafter 
mentioned,  to  wit,  on  the  15th  of  March,  1847,  were  owners  of  and 
interested  in,  and  in  possession  of,  a  certain  ship  or  vessel  called  the 
Harpooner,  then  being  at  a  certain  port,  to  wit,  at  Adelaide,  in  South 
Australia,  and  bound  from  thence  to  a  certain  port  in  the  United  King- 
dom, to  wit,  to  Swansea,  in  South  Wales :  that  theretofore  the  plain- 
tiffs,  to  wit,  on  the  day  and  year  aforesaid,  at  the  special  instance  and 
request  of  the  defendants,  caused  to  be  shipped  and  loaded  in  and  on 
board  of  the  said  ship,  at  Adelaide  aforesaid,  divers  goods  and  merchan- 
dises of  them  the  plaintiffs,  to  wit,  five  hundred  tons  of  copper  ore,  of 
great  value,  to  wit,  of  the  value  of  20,000Z.,  to  be  carried  and  conveyed 
in  the  said  ship  by  the  defendants  for  the  plaintiffs  from  Adelaide  afore- 
said, to  Swansea  aforesaid,  and  there,  to  wit,  at  Swansea  aforesaid,  to 
be  delivered  by  the  defendants  to  the  plaintiffs,  the  dangers  and  acci- 
dents of  the  seas  and  navigation  only  excepted,  for  certain  freight  and 
reward  to  be  paid  by  the  plaintiffs  to  the  defendants  in  that  behalf: 
That  thereupon,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  said 
ship  set  sail  and  proceeded  on  her  said  voyage  from  Adelaide  aforesaid 
to  Swansea  aforesaid,  with  the  said  goods  and  merchandises  of  the 
plaintiffs,  and  certain  other  cargo,  on  board  thereof,  and  afterwards, 
and  while  she  was  so  proceeding  on  her  said  voyage,  with  the  said 
goods  and  merchandises  and   cargo  on   board    thereof   as  aforesaid, 

♦'^ftn  *^^  ^^*'  ^^  ^^^  ^^^  *^^  y®*'^  aforesaid,  the  said  ship  was,  by  the 
-'  force  and  violence  of  the  winds  and  waves,  and  by  means  of 
stormy  and  tempestuous  weather,  in  the  course  of  such  voyage,  greatly 
damaged  and  injured ;  and  thereupon,  and  in  consequence  of  the  said 
injury  and  damage  so  sustained  as  aforesaid,  the  master  of  the  said 
ship  did,  to  wit,  on  the  day  and  year  aforesaid,  cause  the  said  ship  to, 
and  the  said  ship  did  then,  put  back  and  sail  back  again  to  Adelaide 
aforesaid,  to  have  the  said  injury  and  damage  repaired ;  and  the  said 
injury  and  damage  was,  by  the  direction  of  the  said  master,  to  wit,  on 
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the  day  and  year  aforesaid,  then  and  there  repaired :  That  the  costs 
and  expenses  thereby  then  and  there  incurred  by  the  defendants  as 
owners  of  the  said  ship  as  aforesaid,  in  and  about  the  repairing  the  said 
damage  and  injury,  and  in  and  about  the  providing  the  necessary  stores 
and  victuals  for  the  supply  of  the  said  ship,  and  the  crew  thereof, 
amounted  in  the  whole  to  a  large  sum,  to  wit,  to  the  sum  of  10,0002. ; 
and,  because  the  master  of  the  said  ship  had  not  then,  and  could 
not  obtain  moneys  for  the  repairs  of  the  said  ship,  and  without  such 
moneys  the  said  ship  could  not  then  have  been  repaired,  and  the 
same,  and  the  freight  to  be  earned  by  the  carriage  of  the  said  goods, 
would  then  have  become  wholly  useless  and  lost  to  the  defendants,  the 
said  master  did  then,  for  the  preservation  of  their  said  ship  as  afore^* 
said,  and  in  order  to  enable  them  to  earn  the  said  freight  of  the  said 
ship  for  the  said  voyage  as  aforesaid,  and  to  pay  the  costs  and  expenses 
60  incurred  as  aforesaid,  take  a  large  portion,  to  wit,  three  hundred  tons 
of  the  said  copper  ore  of  the  plaintiffs,  of  great  value,  to  wit,  of  the 
Talue  of  10,0002.,  so  delivered  to  them  the  defendants  to  be  carried  and 
conveyed  and  delivered  to  the  plaintiffs  as  aforesaid,  and  did  then  sell 
the  same  for  a  certain  sum  of  money,  to  wit,  the  sum  of  5000Z.,  with 
which  last-mentioned  '*'sum  of  money  so  realized  by  the  sale  of  r^^^^o 
the  said  copper  ore  as  aforesaid,  the  costs  and  charges  so  as  ^ 
aforesaid  incurred  in  and  about  the  premises  were  paid,  to  wit,  by  the 
defendants ;  and  the  said  ship  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  so  repaired,  resumed  her  voyage,  and  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  arrived  in  safety  at  her  destined  port : 
That  the  defendants  did  then,  in  consideration  of  the  premises,  promise 
the  plaintiffs  that  they  would,  on  the  request  of  the  plaintiffs,  pay  to 
them,  the  plaintiffs,  the  value  of  the  said  copper  ore  so  sold  as  afore- 
said, and  contracted  to  be  carried,  conveyed,  and  delivered  as  aforesaid, 
for  which  the  same  might  have  been  sold,  had  the  same  then  been  deli- 
vered by  the  said  defendants  to  the  said  plaintiffs  at  Swansea  aforesaid : 
That  the  value  of  the  said  copper  ore  so  sold  as  aforesaid,  for  which 
the  same  might  have  been  sold  at  Swansea  aforesaid,  had  the  same  then 
been  delivered  there  to  the  plaintiffs  as  aforesaid,  amounted  to  a  large 
sum  of  money,  to  wit,  the  sum  of  10,0002.,— of  all  which  premises  the 
defendants  then  had  due  notice,  and  were  afterwards,  to  wit,  on  the 
1st  of  June,  1848,  requested  by  the  plaintiffs  to  pay  to  them  the  said 
last<mentioned  moneys,  &c. 

To  this  count  the  defendants  pleaded,  secondly,— except  as  to  the 
non-payment  by  the  defendants  of  the  sums  of  1680Z.  17«.  8d.,  and 
7702.  4$,  lld.j  parcels  respectively  of  the  said  sum  of  10,0002.  for 
which  the  said  copper  ore  so  sold  as  in  that  count  mentioned,  might 
have  been  sold,  had  the  same  been  delivered  by  the  defendants  to  the 
plaintiffs  at  Swansea  aforesaid,  as  in  the  said  first  count  mentioned,- 

that,  on  the  occasion  of  the  said  ship  so  being  by  the  force  and  violence 
VOL.  IX.— 26 
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of  the  winds  and  waves,  and  bj  means  of  stormy  and  tempestuous 
weather,  damaged  and  injured  as  in  the  said  first  count  mentioned,  the 
^^^on  said  ship  became  and  was,  in  ^consequence  of  the  said  injury  and 

-*  damage,  the  same  then  being  dangers  and  accidents  of  the  seas 
and  navigation,  broken,  leaky,  dangerous,  and  incapable  of  further  pro- 
secuting her  said  voyage,  insomuch  that  it  then  became  expedient  and 
necessary,  for  the  preservation  of  the  said  ship  and  her  cargo,  and  to 
enable  her  to  complete  her  said  voyage,  and  to  prevent  the  said  ship, 
with  her  said  cargo,  from  being  wholly  lost  and  destroyed,  and  for  the 
common  benefit  and  advantage  of  the  plaintiffs  and  all  persons  interested 
in  the  said  cargo,  and  in  the  performance  or  completion  of  the  said 
voyage,  that  the  said  ship  should  put  back  and  sail  back,  as  in  the  said 
first  count  mentioned,  to  have  the  said  cargo  unloaded  and  taken  from 
on  board  the  said  ship,  and  the  said  damage  and  injury  repaired ;  and 
the  said  ship  did  so  sail  back  and  put  back,  and  the  master  of  the  said 
ship  did  so  cause  the  said  ship  to  sail  back  and  put  back  as  in  the  first 
count  mentioned,  to  have  the  said  cargo  unloaded,  and  the  said  damage 
and  injury  repaired,  and  for  the  preservation  of  the  said  ship  and  cargo, 
and  to  enable  the  said  ship  to  complete  her  said  voyage,  and  to  prevent 
the  said  ship  and  cargo  being  wholly  lost,  and  for  such  common  benefit 
and  advantage  as  aforesaid, — the  said  port  and  place  to  which  the  said 
ship  so  sailed  back  and  put  back  as  aforesaid  then  being  the  most  pro- 
per and  convenient  port  and  place  in  that  behalf  for  the  preservation 
of  the  said  ship  and  cargo,  and  at  which  the  said  ship  could  be  repaired 
or  made  fit  to  prosecute  her  said  voyage :  That  the  said  cargo  then  vas 
unloaded,  and  the  said  ship  repaired,  for  such  common  benefit  and 
advantage  as  aforesaid,  and  not  for  the  exclusive  benefit  of  the  defend- 
ants, or  for  the  benefit  or  advantage  of  the  defendants  as  owners  of  the 
said  ship  more  or  in  a  greater  degree  than  of  the  owners  of  the  said 
♦'^ftJ.T  ^*^g^ '  ^^^^  ^^^  ^^^^  repairs  in  the  said  first  count  mentioned 

■^  were  necessary  and  requisite  for  the  *completion  of  the  said 
voyage,  and  the  said  costs  and  expenses  in  the  first  count  mentioned 
were  then  incurred  for  the  said  repairs,  and  in  and  about  the  unloading 
of  the  said  cargo  as  aforesaid :  That  the  costs  of  the  said  repairs  then 
greatly  exceeded  the  value  of  the  said  ship  when  the  same  was  so 
repaired,  and  the  said  repairs  were  such  as  ought  not  to  have  been  done 
to  the  said  ship,  except  for  the  purposes  of  conveying  the  said  cargo  to 
the  said  port  of  delivery,  and  the  same  would  not  have  been  done  to 
the  said  ship,  if  the  said  cargo  could  otherwise  have  been  conveyed  to 
the  said  port  of  delivery ;  and,  because  the  said  master  was  unable,  bv 
bottomry,  hypothecation,  or  otherwise  than  by  such  sale  as  hereinafter 
mentioned  of  part  of  the  said  cargo,  to  raise  funds  sufficient  for  the 
said  costs  and  expenses,  or  to  cause  or  procure  the  said  repairs  to  be 
done  on  credit,  or  to  convey  or  cause  to  be  conveyed  the  remainder  of 
the  said  cargo  to  the  said  port  of  delivery,  to  wit,  to  Swansea  aforesaid, 
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he,  the  said  master,  in  order  to  complete  the  said  voyage,  and  to  con- 
yey  the  remainder  of  the  said  cargo  to  the  said  port  of  delivery,  and  as 
a  matter  of  urgent  necessity,  as  the  same  then  was,  did,  at  the  time  in 
the  said  first  count  in  that  behalf  mentioned,  sell  the  said  part  of  the 
said  copper  ore  in  the  said  first  count  in  that  behalf  mentioned,  toge- 
ther with  certain  other  goods,  being  part  of  the  said  cargo, — he,  the 
said  master,  then  exercising  reasonable  and  proper  discretion  and  due 
care  and  diligence,  and,  after  due  deliberation  had  by  him  in  that  be- 
half, reasonably  and  bond  fide  deeming  and  considering  it  to  be,  as  the 
same  in  fact  then  was,  the  best  thing  that  could  be  done  for  all  parties 
concerned  in  the  said  voyage,  and  especially  for  the  owners  of  the 
remainder  of  the  said  cargo  then  remaining  unsold :  That  the  proceeds 
of  the  sale  of  the  said  part  of  the  said  copper  ore  so  sold  as  aforesaid, 
amounted  to  a  certain  sum,  to  *wit,  the  sum  of  1680Z.  lis.  8c2.,  r^c^-^e 
and  no  more,  although  he,  the  said  master,  then  sold  the  same  ^ 
for  the  best  price  that  could  be  obtained  for  the  same  at  the  said  port 
and  place  where  the  same  was  so  sold  as  aforesaid,  and  then  used  due 
care  and  diligence  and  his  utmost  endeavours  to  obtain  for  the  said  part 
of  the  said  copper  ore  so  sold  as  aforesaid  the  best  and  highest  possible 
price ;  and  the  said  part  of  the  said  copper  ore,  and  the  said  part  of 
the  said  cargo  so  sold  as  aforesaid,  then  being  a  proper  and  convenient 
part  to  be  so  sold  on  such  emergency,  and  being  such  part  as  could  be 
eold  with  as  little  loss  as  possible :  That  the  master  of  the  said  ship  did 
then,  with  and  by  means  of  the  proceeds  of  the  said  sale,  cause  the 
necessary  repairs  to  be  done,  and  prosecute  and  complete  the  said  voy- 
age with  the  said  ship,  and  the  remainder  of  the  said  cargo,  and  of  the 
<iaid  copper  ore  so  delivered  to  the  defendants,  for  the  purpose  in  the 
first  count  mentioned,  and  did  afterwards,  to  wit,  on  the  Ist  of  January, 
1848,  deliver  the  same  to  the  plaintiffs  at  the  port  of  delivery,  to  wit, 
at  Swansea  aforesaid,  the  same  then  being  of  great  value,  to  wit,  of 
the  value  of  5000Z.,  and  having  been  safely  and  securely  carried  and 
conveyed  on  board  the  said  ship  from  Adelaide  aforesaid  to  Swansea 
aforesaid :  That  the  value  to  the  plaintiffs  of  the  said  part  of  the  said 
copper  ore  so  sold  as  aforesaid,  if  the  same  had  been  conveyed  to  the 
said  port  of  delivery,  instead  of  being  so  sold  as  aforesaid,  would  then 
have  been  a  certain  sum,  to  wit,  the  sum  of  57072.  3«.  4(2.,  and  no  more ; 
and  that,  on  the  occasion  aforesaid,  by  reason  of  the  sale  aforesaid,  a 
certain  loss  (exceeding  the  value  of  the  said  ship  when  so  repaired  as 
aforesaid)  was  incurred,  to  wit,  to  the  amount  of  40262.  5$.  8(2.,  the 
same  being  the  difference  between  the  produce  of  the  said  sale  and  the 
value  to  the  plaintiffs  of  the  said  part  of  the  said  copper  ore  so  sold  as 
aforesaid,  and  which  *the  said  part  would  have  been  worth  if  the  r^ro/» 
same  had  been  conveyed  to  the  said  port  of  delivery,  instead  of  '- 
being  so  sold  as  aforesaid :  and  the  said  sum  of  40262.  5ir.  8(2.  was,  on 
the  occasion  of  the  said  sale,  lost  and  sacrificed  in  the  manner  aforesaid, 


586  HALLETT  v.  WIGRAM.    E.  T.  1850. 

and  for  the  common  benefit  and  advantage  of  all  parties  interested  in 
the  said  ship  or  freight,  or  her  said  cargo,  or  the  completion  of  the  said 
YOjage ;  and  the  said  loss  was  incurred  for  such  common  benefit  and 
advantage  as  aforesaid ;  and,  by  the  usage  and  custom  of  merchants, 
the  said  loss  and  sacrifice  so  incurred  and  made  as  aforesaid,  was  and 
is  the  subject  of  a  general  average  contribution  by  and  amongst  all 
parties  interested  in  the  said  ship  and  the  said  cargo,  and  the  comple- 
tion of  the  said  voyage,  and  in  the  freight  to  be  therein  earned  by  the 
said  ship,  in  proportion  to  their  respective  interests :  That  the  amount 
of  such  contribution  to  be  by  them,  the  defendants,  contributed  in  pro- 
portion to  their  interest  in  the  said  ship,  freight,  and  cargo,  amounted 
to  a  certain  sum,  to  wit,  the  sum  of  770?.  ie.  11(2.,  and  no  more :  That 
the  defendants,  by.  reason  of  the  premises,  became  and  were  discharged 
from  the  payment  of  any  larger  sum  in  respect  of  the  said  copper  ore 
so  sold  as  aforesaid,  and  the  value  thereof  for  which  the  same  might 
have  been  sold,  had  the  same  been  delivered  by  the  defendants  to  tho 
plaintiffs  at  Swansea  aforesaid,  other  than  and  beyond  the  amount  of 
the  proceeds  of  the  sale  of  the  said  copper  ore  so  sold  as  aforesaid,  to 
wit,  the  said  sum  of  16802.  17ir.  8i.,  and  the  amount  of  the  said  last- 
mentioned  contribution,  to  wit,  the  sum  of  7702.  4«.  11<2.,  which  said 
two  sums  of  16802.  17«.  8d.  and  7702.  4«.  lid.  are  the  sums  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  therein  excepted. 

Third  plea,  to  the  first  count, — ^so  far  as  the  same  relates  to  the  non- 
payment by  the  defendants  of  the  sum  of  83422.  17ir.,  parcel  of  the 
^-o.j-l  value  of  the  said  ^copper  ore  so  sold  as  in  that  count  mentioned, 
-^  for  which  the  same  might  have  been  sold  had  the  same  been 
delivered  by  the  defendants  to  the  plaintiffs  at  Swansea  aforesaid,  as  in 
the  said  first  count  mentioned, — that,  on  the  occasion  of  the  said  ship 
so  being,  by  the  force  and  violence  of  the  winds  and  waves,  and  Lj 
means  of  stormy  and  tempestuous  weather,  damaged  and  injured,  as  in 
the  said  first  count  mentioned,  the  said  ship  became  and  was,  in  conse- 
quence of  the  said  injury  and  damage,  the  same  then  being  dangers  and 
accidents  of  the  seas  and  navigation,  broken,  leaky,  dangerous,  and 
incapable  of  further  prosecuting  her  said  voyage,  insomuch  that  it  then 
became  expedient  and  necessary,  for  the  preservation  of  the  said  ship 
and  her  cargo,  and  to  enable  her  to  complete  her  said  voyage,  and  to 
prevent  the  said  ship,  with  her  said  cargo,  from  being  wholly  lost  and 
destroyed,  and  for  the  common  benefit  and  advantage  of  the  plaintiffs 
and  all  persons  interested  in  the  said  cargo,  or  in  the  performance  or 
completion  of  the  said  voyage,  that  the  said  ship  should  put  back  and 
sail  back,  as  in  the  said  first  count  mentioned,  to  have  the  said  cargo 
unloaded  and  taken  from  on  board  the  said  ship,  and  the  said  damage 
and  injury  repaired ;  and  the  said  ship  did  so  sail  back  and  pat  back, 
and  the  said  master  of  the  said  ship  did  so  cause  the  said  ship  to  sail 
back  and  put  back,  as  in  the  first  count  mentioned,  to  have  the  said 
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cargo  unloaded,  and  the  said  damage  and  injury  repaired,  and  for  the 
preservation  of  the  said  ship  and  cargo,  and  to  enable  the  said  ship  to 
complete  her  said  voyage,  and  to  prevent  the  said  ship  and  cargo  being 
wholly  lost,  and  for  such  common  benefit  and  advantage  as  aforesaid, — 
the  said  port  and  place  to  which  the  said  ship  so  sailed  back  and  put 
back  as  aforesaid,  then  being  the  most  proper  and  convenient  port  and 
place  in  that  behalf  for  the  preservation  of  the  said  ship  and  cargo, 
and  at  which  the  said  *Bhip  could  be  repaired  or  made  fit  to  r^coo 
prosecute  her  said  voyage ;  and  the  said  cargo  then  was  unloaded,  ^ 
and  the  said  ship  repaired,  for  such  common  benefit  as  aforesaid,  and 
not  for  the  exclusive  benefit  of  the  defendants,  or  for  the  benefit  or 
advantage  of  the  defendants  as  owners  of  the  said  ship  more  or  in  a 
greater  degree  than  of  the  owners  of  the  said  cargo :  That  the  said 
repairs  in  the  said  first  count  mentioned  were  requisite  and  necessary 
for  the  completion  of  the  said  voyage :  That  the  said  costs  and  expenses 
in  the  said  first  count  mentioned  were  then  incurred  for  the  said  repairs, 
and  in  and  about  the  unloading  of  the  said  cargo  as  aforesaid,  and  the 
costs  of  the  said  repairs  then  greatly  exceeded  the  value  of  the  said 
ship  when  the  same  was  so  repaired,  and  the  said  repairs  were  such  as 
ought  not  to  have  been  done  to  the  said  ship,  except  for  the  purpose  of 
conveying  the  said  cargo  to  the  said  port  of  delivery,  and  the  same 
would  not  have  been  done  to  the  said  ship  if  the  said  cargo  could  other- 
wise have  been  conveyed  to  the  said  port  of  delivery :  That,  because  the 
said  master  was  unable,  by  bottomry,  hypothecation,  or  otherwise  than  by 
such  sale  as  hereinafter  mentioned  of  part  of  the  said  cargo,  to  raise  funds 
sufficient  for  the  said  costs  and  expenses,  or  to  cause  and  procure  the  said 
repairs  to  be  done  on  credit,  or  to  convey  or  cause  to  be  conveyed  the 
remainder  of  the  said  cargo  to  her  said  port  of  delivery,  to  wit,  to  Swansea 
aforesaid,  he,  the  said  master,  in  order  to  complete  the  said  voyage,  and 
to  convey  the  remainder  of  the  said  cargo  to  the  said  port  of  delivery, 
and  as  a  matter  of  urgent  necessity,  as  the  same  then  was,  did,  at  the  time 
in  the  said  first  count  in  that  behalf  mentioned,  sell  the  said  part  of  the 
said  copper  ore  in  the  said  first  count  in  that  behalf  mentioned,  together 
with  certain  other  goods,  being  part  of  the  said  cargo,  and  shipped  and 
delivered  on  board  the  said  ship,  to  be  by  the  defendants,  as  owners 
*of  the  said  ship,  conveyed  on  board  the  same  from  Adelaide  r^roQ 
aforesaid  to  Swansea  aforesaid,  he,  the  said  master,  then  exer-  ^ 
cising  reasonable  and  proper  discretion  and  due  care  and  diligence,  and, 
after  due  deliberation  had  by  him  in  that  behalf,  reasonably  and  bond 
fide  deeming  and  considering  it  to  be,  as  the  same  in  fact  then  was,  the 
best  thing  that  could  be  done  for  all  parties  concerned  in  the  said  voyage, 
and  especially  for  the  owners  of  the  remainder  of  the  said  cargo  then 
remaining  unsold :  That  the  proceeds  of  the  sale  of  the  said  part  of 
the  said  cargo,  to  wit,  the  said  copper  ore  and  other  goods  so  sold  as 
aforesaid,  amounted  to  a  certain  sum,  to  wit,  the  sum  of  24102.  2«.  3(2.| 
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and  no  more,  although  he,  the  said  master,  then  sold  the  same  for  tlie 
best  price  that  could  be  obtained  for  the  same  at  the  said  port  as  afore- 
said, and  then  used  due  care  and  diligence,  and  his  utmost  endeavourd 
to  obtain  for  the  said  part  of  the  said  cargo  so  sold  as  aforesaid  the 
best  and  highest  possible  price,  and  the  said  part  of  the  said  cargo  so 
sold  as  aforesaid  then  being  a  proper  and  convenient  part  to  be  so  Sold 
on  such  an  emergency,  and  being  such  part  as  could  be  sold  with  as 
little  loss  as  possible :  That  the  said  master  of  the  said  ship  did  thcD, 
with  and  by  means  of  the  proceeds  of  the  said  sale,  cause  the  necessary 
repairs  to  be  done,  and  prosecute  and  complete  the  said  voyage  with 
the  said  ship,  and  remainder  of  the  said  cargo,  and  of  the  said  copper 
ore  so  delivered  to  the  defendants,  for  the  purpose  in  the  said  firsi 
count  mentioned,  and  did  afterwards,  to  wit,  on  the  1st  of  Jannar;, 
1848,  deliver  the  same  to  the  plaintiiTs  at  the  port  of  delivery,  to  wit. 
Swansea  aforesaid,  the  same  then  being  of  great  value,  to  wit,  the  valot* 
of  5000Z.,  and  having  been  safely  and  securely  carried  and  conveyeJ 
on  board  the  said  ship  from  Adelaide  aforesaid  to  Swansea  aforesaid  * 
That  the  value  to  the  owners  of  the  said  part  of  the  said  cargo  St) 
♦'^Qm  *^^^^  ^^  aforesaid,  was,  and,  if  the  same  had  been  conveyed  !•> 
^  the  said  port  of  delivery,  instead  of  being  so  sold  as  aforesaid, 
would  then  have  been,  a  certain  sum,  to  wit,  the  sum  of  65442.  3«.  Id  ; 
and  that,  on  the  occasion  aforesaid,  by  reason  of  the  sale  aforesaid,  a 
certain  loss,  exceeding  the  value  of  the  said  ship  when  so  repaired  as 
aforesaid,  was  incurred,  to  wit,  to  the  amount  of  42582.  14».  11(2.,  the 
same  being  the  difference  between  the  proceeds  of  the  said  sale  and  the 
value  of  the  said  part  of  the  said  cargo  so  sold  as  aforesaid,  and  which 
the  said  part  would  have  been  worth  if  the  same  had  been  conveyed  to 
the  said  port  of  delivery,  instead  of  being  so  sold  as  aforesaid ;  and  the 
said  sum  of  4258Z.  14«.  lid,  was,  on  the  occasion  of  the  said  sale,  lost 
and  sacrificed  in  the  manner  aforesaid,  and  for  the  common  benefit  aad 
advantage  of  all  parties  interested  in  the  said  ship  or  freight,  or  her 
said  cargo,  or  the  completion  of  the  said  voyage ;  and  the  said  loss  was 
incurred  for  such  common  benefit  and  advantage  as  aforesaid ;  and,  by 
the  usage  and  custom  of  merchants,  the  said  loss  and  sacrifice  so 
incurred  and  made  as  aforesaid  was  and  is  the  subject  of  a  general 
average  contribution  by  and  amongst  all  persons  interested  in  the 
said  ship  and  the  said  cargo,  and  the  completion  of  the  said  voyage, 
and  in  the  freight  to  be  therein  earned  by  the  said  ship,  in  proportion 
to  their  respective  interests :  That,  by  the  usage  and  custom  of  mer- 
chants, the  said  defendants,  as  owners  of  the  said  ship,  were  and  are 
liable  to  reimburse  and  make  good  to  the  owners  of  the  said  goods  so 
sold  as  aforesaid,  the  amount  in  respect  of  the  said  loss  to  which  such 
last-mentioned  owners  were  and  are  entitled  by  reason  of  such  sale:  That 
the  said  defendants,  as  such  shipowners,  so  being  liable  to  reimburse  and 
make  good  the  said  loss,  were  and  are,  by  the  said  usage  and  custom  of 
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merchants,  entitled  to  receive  the  contributions  to  such  general  average : 
That  *the  amount  of  such  contribution  to  be  by  the  plaintiffs  n^^-Q^ 
contributed  in  proportion  to  their  interest  in  the  said  copper  ore  ^ 
and  cargo,  amounted  to  a  certain  large  sum,  to  wit,  the  said  sum  of 
3342Z.  17«.,  whereof  the  defendants,  before  the  commencement  of  this 
suit,  to  wit,  on  the  1st  of  January,  1849,  had  notice,  and  the  same 
always  had  been  and  still  remained  unpaid  and  unsatisfied  by  the  plain- 
tiSd ;  and  thereupon,  by  reason  of  the  premises  in  that  plea  mentioned, 
and  by  the  usage  and  custom  of  merchants,  the  defendants  became  and 
were  before  the  commencement  of  this  suit,  and  thence  hitherto  had 
been,  and  still  were,  entitled  to  deduct  the  last-mentioned  sum  of  money 
from  the  said  sum  in  the  said  first  count  alleged  to  be  payable  from  the 
defendants  to  the  plaintiffs,  as  the  value  of  the  said  copper  ore  so  sold 
as  aforesaid,  and  to  set  off  and  allow  the  said  sum  of  33422.  lis.  against 
an  equal  amount  of  the  value  of  the  said  copper  ore  of  the  plaintiffs  so 
sold  as  aforesaid,  and  to  have  such  equal  amount  liquidated  and  dis- 
charged :  That  the  amount  of  contribution  to  be  contributed  by  the 
plaintiffs  as  aforesaid,  was  ascertained  before  the  commencement  of  this 
soit,  to  wit,  on  the  day  and  year  last  aforesaid,  and  the  defendants  then 
were,  and  thence  hitherto  had  been  ready  and  willing  to  have  the  amount 
of  the  said  contribution  deducted  from  the  value  of  the  said  copper  ore, 
and  that  an  equal  amount  of  the  value  of  the  said  copper  ore  should 
be  set  off  and  allowed  against  the  said  amount  of  contribution,  and 
should  be  thereby  liquidated  and  discharged, — of  all  which  the  plaintiffs 
then,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice,  and  were 
then,  and  before  the  commencement  of  this  suit,  required  by  the  de- 
fendants to  make  and  allow  such  allowance,  deduction,  and  set-off  as 
aforesaid ;  and  the  defendants  thereby,  according  to  the  usage  and  cus- 
tom of  merchants,  became  and  were  discharged  from  the  *pay-  p^rQo 
ment  of  the  said  sum  of  33422.  Vis.  in  the  introductory  part  of  ^ 
this  plea  mentioned,  the  same  being  equal  to  and  equalled  by  the  amounts 
of  such  contribution  so  to  be  by  the  plaintiffs  contributed  as  aforesaid, — 
verification. 

To  these  pleas  the  plaintiffs  demurred  specially. 

Sir  F.  Kelly  (with  whom  was  Bar9tow\  in  support  of  the  demurrer. — 
The  facts  which  appear  upon  the  record  are  these : — The  Harpooner 
received  on  board  at  Adelaide  a  quantity  of  copper  ore  belonging  to 
the  plaintiffs,  with  which  she  sailed  on  her  voyage  to  Swansea.  In  the 
course  of  the  voyage,  the  ship  sustained  sea  damage,  which  compelled 
her  to  return  to  Adelaide.  Considerable  repairs  being  found  necessary 
to  enable  the  vessel  to  pursue  her  voyage,  and  the  master  being  unable 
otherwise  to  raise  money  to  effect  such  repairs,  and  being  unable  other- 
wise to  forward  the  rest  of  the  cargo  to  the  port  of  destination,  a  por- 
tion of  such  cargo,  belonging  to  the  plaintiffs,  was  sold,  and  the  vessel) 
being  repaired,  afterwards  completed  her  voyage,  and  delivered  the  rest 
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of  the  cargo  at  Swansea.  The  second  plea,  admitting  the  facts  stated 
in  the  declaration,  and  admitting  the  liability  of  the  defendants  to  pay 
the  value  of  the  goods  so  sold  at  the  port  of  discharge,  alleges  that  tho 
vessel  put  back  for  the  common  benefit  of  the  plaintiffs  and  all  persons 
interested  in  the  ship,  freight,  and  cargo,  and  in  the  performance  of  the 
voyage ;  that  the  ship  was  repaired  for  such  common  benefit  and  advan- 
tage, and  not  for  the  exclusive  benefit  of  the  defendants,  or  for  the 
benefit  or  advantage  of  the  defendants  as  owners  of  the  ship,  more,  or 
in  a  greater  degree  than  of  the  owners  of  the  cargo ;  that  the  repairs 
were  necessary;  that  the  costs  of  the  repairs  greatly  exceeded  the 
value  of  the  ship  when  repaired  (not  the  value  of  the  ship  and  freight)] 
^-Qo-i  *that  the  master,  being  unable,  by  bottomry,  hypothecation,  or 

^  otherwise,  to  raise  money  to  pay  for  the  repairs,  or  to  get  them 
done  on  credit,  as  a  matter  of  urgent  necessity,  sold  a  portion  of  the 
cargo,  reasonably  and  lond  fide  considering  it  to  be,  as  in  fact  it  was, 
the  best  that  could  be  done  for  all  parties  concerned  in  the  voyage,  and 
e;*pecially  for  the  owners  of  the  remainder  of  the  cargo ;  that  the  mas- 
tor,  with  the  money  thus  obtained,  repaired  the  ship,  completed  the 
vnyage,  and  delivered  the  residue  of  the  cargo  at  its  destined  port; 
tiiat  the  difference  between  the  sum  realized  by  such  sale  and  the  price 
the  ore  so  sold  would  have  fetched  at  Swansea,  was  a  loss  incurred  for 
the  common  benefit,  and  was  by  the  usage  and  custom  of  merchants  the 
f^ubject  of  general  average  contribution  by  and  amongst  the  parties 
is  terested  in  the  ship  and  cargo,  and  the  completion  of  the  voyage, 
fvid  in  the  freight  to  be  therein  earned  by  the  ship,  in  proportion  to 
tJieir  respective  interests.  The  allegation  is,  that  the  costs  of  repair- 
ing the  ship  at  Adelaide  exceeded  the  value  of  the  ship  when  repaired, 
..-•not  the  value  of  the  ship  and  freight.  This  is  in  truth  an  attempt 
t(i  convert  a  sale  of  part  of  the  cargo  into  a  jettison.  The  plaintiffs 
are  clearly  entitled  to  the  value  which  the  copper  would  have  realized 
if  it  had  been  delivered  according  to  the  bills  of  lading:  Alers  t*. 
Tobin,(a)  Brandt  v.  Bowlby,  2  B.  &  Ad.  792  (E.  C.  L.  R.  vol.  22).  This 
is  a  claim  for  general  average.  The  circumstances  disclosed  upon  the 
record  clearly  afford  no  foundation  for  such  a  claim.  [Wilde,  C.  J.— 
Would  bottomry  interest  be  general  average  ?]  Certainly  not.  If  there 
could  be  a  doubt  upon  the  subject,  it  is  removed  by  the  recent  case  of 
Puncan  v.  Benson,  1  Exch.  537.t  The  question  is  glanced  at  in  Pow- 
^(.Q .,  ell  v.  Gudgeon,  5  M.  &  Selw.  431 ;  but  it  was  *expressly  decided 

^  in  Power  v.  Whitmore,  4  M.  k  Selw.  141.  In  this  latter  case, 
the  wages  and  provisions  of  the  crew,  while  a  ship  remained  in  port, 
whither  she  was  compelled  to  go  for  the  safety  of  ship  and  cargo,  in 
order  to  repair  a  damage  occasioned  by  tempest,  were  held  not  to  be 
the  subject  of  general  average ;  nor  the  expenses  of  such  repair ;  nor 
the  wages  and  provisions  of  the  crew  during  her  detention  in  port,  to 

(aj  Cited  In  AbboU  on  Shipping  Sth  ed.  371,  372. 
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which  she  returned,  and  was  detained  there,  on  account  of  adverse 
winds  and  tempests ;  nor  the  damage  occasioned  to  the  ship  and  tackle, 
by  standing  out  to  sea  with  a  press  of  sail  in  tempestuous  weather, 
which  press  of  sail  was  necessary  for  that  purpose,  in  order  to  avoid  an 
impending  peril  of  being  driven  on  shore  and  stranded.     Lord  Ellen- 
BOROUQH  there  said,  <«  that  general  average  must  lay  its  foundation  in  a 
sacrifice  of  part  for  the  sake  of  the  rest ;  but  here  was  no  sacrifice  of 
any  part  by  the  master,  bat  only  of  his  time  and  patience  ;  and  the 
damage  incurred  was  by  the  violence  of  the  wind  and  weather."     And 
his  lordship  explained  and  modified  a  doctrine  which  had  been  imputed 
to  him  in  the  report  of  a  former  case  of  Plummer  v.  Wildman,  3  M.  & 
Selw.  482.     Is  the  case  at  all  varied  by  the  fact  that  the  repairs  ex- 
ceeded the  value  of  the  ship,  and  that  the  benefit  was  mutual  ?     If  a 
ship  puts  back  damaged,  the  master  must  determine  whether  he  will 
repair  her  or  not.     It  may  be  that  it  is  not  his  duty  to  repair,  where 
the  cost  of  repair  will  exceed  the  value  of  the  ship  and  freight  when 
the  repairs  are  executed :  but,  if  he  does  in  fact  repair  her,  he  does  so 
as  the  agent,  and  upon  the  sole  responsibility  of  the  owners.     That  is 
settled  beyond  all  doubt.    The  only  case  in  which  any  doubt  could  arise, 
is  that  of  the  Gratitudine,  8  Rob.  Adm.  Rep.  257.     But,  when  the 
particular  circumstances  of  that  case  are  looked  at,  it  will  be  found  not 
to  be  '^'inconsistent  with  the  other  authorities.     It  is  thus  that  r^.f-Qp- 
that  case  is  explained  by  the  Court  of  Exchequer  in  Duncan  v.  ^ 
Benson,  confirmed  by  the  Exchequer  Chamber  in  Benson  v.  Duncan,  3 
Exch.  644.t    In  that  case,  the  Court  of  Exchequer  say  :{a)  « It  is  the 
primary  duty  of  the  master,  acting  for  the  owner,  to  do  his  best  to  con- 
vey the  cargo  to  its  place  of  destination  in  the  same  ship,  and,  in  case 
of  damage,  to  repair  it.    <  He  ought  to  look  out  for  the  means  of  accom- 
plishing his  own  and  his  employer's  contract ;  that  is,  the  safe  convey- 
ance of  the  property  intrusted  to  his  care,  and  in  the  same  vehicle 
which  he  had  contracted  to  furnish:'  The  Oratitudine.     The  owner  of 
the  goods  is  under  no  obligation  to  contribute  to  any  expenses,  except 
such  as  constitute  a  general  average,  and  that  of  the  repairs  in  this 
particular  case  does  not  fall  under  that  description."    Every  circum- 
stance that  exists  in  this  case  existed  there ;  and  there  was  this  further 
circumstance  in  that  case,  which  does  not  occur  here,  viz.,  that  the 
expense  of  repairs  exceeded  the  value  of  the  ship  and  cargo,  when 
repaired :  and  still  the  court  held  that  it  was  not  a  case  of  general 
average.    The  judgment  proceeds :  «  To  accomplish  the  object  of  repair- 
ing the  vessel,  the  master  is  authorized  to  bind  his  owner,  by  causing 
the  repairs  to  be  done  on  his  credit,  in  which  case  the  tradesman  may 
sue  the  owner ;  or  by  borrowing  money  on  his  credit  where  that  is  neces- 
sary, in  which  case  the  lender  has  his  remedy  against  the  owner ;  or 
by  selling  a  portion  of  the  cargo,  which  is  in  effect  borrowing  from  the 

(a)  1  Sxoh.  555.t 
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shipper  through  the  medium  of  a  sale :  Richardson  v.  Nourse,  3  B.  & 
Aid.  287  (E.  C.  L.  R.  vol.  5),  and  in  this  case  the  shipper  may  sue  the 
shipowner ;  or  the  master  may  hypothecate  part  or  the  whole  of  the 
♦'iQfil  ^^^8^>  which  gives  a  right  to  the  proprietor  of  it  to  *recover  a 

^  compensation  from  the  owner  of  the  vessel.  All  these  are  merely 
modes  of  raising  money  by  the  agent  of  the  shipowner  on  his  account, 
and  for  his  use,  to  enable  him  to  do  his  duty  by  repairing  the  vessel; 
and  in  all  the  shipowner  must  repay  the  lender.  The  agency  to  bor- 
row by  these  various  modes,  and  so  to  bind  his  employer  to  the  lender, 
is  cast  upon  the  master  by  the  necessity  of  the  case."  [Wilde,  C.  J. 
— If  the  goods  had  been  hypothecated  here,  instead  of  sold,  that  case 
would  have  been  precisely  this.]  It  would.  It  is  unnecessary  to  notice 
the  special  grounds  of  demurrer.  The  pleas  are  clearly  bad  in  snl- 
stance. 

Channell,  Serjt.  (with  whom  was  JB«w),  contrd.. — The  decision  m 
Duncan  v.  Benson  does  not  affect  this  case  to  the  extent  that  has  bevn 
supposed.  Since  the  case  of  The  Gratitudine,  it  had  been  imagined, 
that,  where  a  bon&  fide  necessity  existed,  the  master,  in  selling  the  goods, 
acted  as  the  agent  of  the  owner  of  the  goods,  and  not  as  the  agent  of 
the  shipowner.  What  Duncan  v.  Benson  decided  was  in  truth  this,— 
that,  where  the  master,  under  a  justifiable  necessity,  sells  goods,  or 
pledges  or  hypothecates  them,  he  does  so  as  the  agent  of  the  owner  of 
the  ship,  and  not  as  agent  of  the  owner  of  the  goods,  except  so  far  as 
is  necessary  to  give  title  to  the  vendee  or  pawnee.  No  point  was  made 
there  as  to  whether  the  case  was  one  of  general  average.  It  must  be 
conceded  that  the  shipper  is  entitled  to  claim  the  value  of  the  goods  at 
the  port  of  delivery :  that  seems  to  be  settled  by  Richardson  v.  Nourse, 
8  B.  &  Aid.  237  (E.  C.  L.  R.  vol.  5).  But  the  sale  having  taken  place 
under  circumstances  of  urgent  necessity,  and  for  the  benefit  of  all  par- 
ties concerned,  it  is  properly  a  subject  of  general  average.  The  prin- 
ciple  on  which  general  average  rests  is  thus  laid  down  in  Abbott  on 
*/;Q71  *Shipping :  (a)  "  We  have  seen,  in  a  former  part  of  this  work, 

-'  that  a  master  may,  under  certain  circumstances,  borrow  monej 
on  the  security  of  his  ship,  or  of  its  cargo ;  and  that,  if  his  vessel  be 
disabled  by  the  perils  of  the  sea,  from  carrying  her  cargo  to  its  destina- 
tion, he  may,  if  he  think  proper,  hire  another  vessel  for  that  purpose. 
But,  supposing  him  to  be  unable  to  raise  money  on  bottomry,  or  by 
hypothecation  of  the  cargo,  and  that  no  other  vessel  can  be  obtamed, 
he  is  at  liberty  to  sell  part  of  the  goods  intrusted  to  him,  to  enable 
him,  by  repairing  his  ship,  to  carry  the  remainder  to  their  destination. 
<joodg  thus  sacrificed  for  the  benefit  of  the  owners  of  the  rest  of  the 
cargo,  seem  to  have  been  considered  by  Lord  Stowell,  in  the  case  of 
^e  Ghratitudine,  and  have  been  considered  in  other  cases,  to  be  the 

(a)  Stb  edit  p.  498. 
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proper  subject  of  a  general  ayerage.(a)  The  motive  of  the  sale,  in  the 
case  supposed,  is  no  other  than  the  motive  for  jettison.  It  is  the  same 
thing  to  the  merchant  whose  goods  are  taken  from  his  control,  whether 
they  are  sold  or  thrown  into  the  sea.  In  either  case,  it  is  a  sacrifice 
submitted  to  by  him  for  the  benefit  of  all,  and  which  ought  therefore  to 
be  made  good  by  general  contribution."  The  law  is  similarly  laid  down 
in  2  Arnould  on  Insurance,  p.  891,  where  it  is  said,  that  «  when  such 
a  sale  is  clearly  made  out  to  have  been  for  the  general  benefity  it  entitles 
the  owner  of  the  goods  so  0old  to  claim  a  general  average  contribution 
in  respect  of  the  loss  he  has  sustained  by  the  transaction,  just  as  though 
the  goods  had  been  jettisoned. "(()  The  like  is  stated  in  Benecke's 
Principles  of  Indemnity,  p.  271.  That  the  master  is  justified  in  selling 
a  portion  of  the  cargo  for  the  repairs  of  the  ship  in  a  foreign  port,  in 
case  of  urgent  necessity,  is  *conceded  in  Campbell  v.  Thompson,  r^cQQ 
1  Stark.  N.  P.  C.  490  (E.  C.  L.  R.  vol.  2).  In  Plummer  v.  ^  ^^^ 
Wildman,  3  M.  &  Selw.  482,  where,  a  ship,  in  the  course  of  her  voyage, 
was  ran  foul  of  by  another  ship,  and  damaged,  and  the  captain  was  in 
consequence  obliged  to  cut  away  part  of  the  rigging,  and  to  return  to 
port  to  repair  the  damage  and  cutting  away,  without  which  the  ship 
could  not  have  prosecuted  her  voyage,  or  safely  kept  the  sea, — It  was 
held,  that  the  expenses  of  repairs,  so  far  as  they  were  absolutely  neces- 
sary to  enable  the  ship  to  prosecute  the  voyage,  but  no  further,  and  of 
unloading  the  goods  for  the  purpose  of  making  the  repairs,  were  a 
general  average.  And  Lord  Ellenborouoh  said :  <<  If  the  return  to 
port  was  necessary  for  the  general  safety  of  the  whole  concern,  it  seems 
that  the  expenses  unavoidably  incurred  by  such  necessity  may  be  con- 
sidered as  the  subject  of  general  average.  It  is  not  so  much  a  question 
whether  the  first  cause  of  the  damage  was  owing  to  this  or  that  acci- 
dent, to  the  violence  of  the  elements,  or  the  collision  of  another  ship, 
as  whether  the  effect  produced  was  such  as  to  ineapacitate  the  shij^ 
without  endangering  the  whole  concern,  from  further  prosecuting  her 
voyage,  unless  she  returned  to  port  and  removed  the  impediment.'' 
That  doctrine  is  certainly  somewhat  modified  by  the  subsequent  case 
of  Power  V.  Whitmore,  4  M.  &  Selw.  141.  A  sale  under  circumstances 
like  those  in  this  case  was  held,  in  the  case  of  La  Constancia,  2  W. 
Rob.  Adm.  Rep.  487,  to  constitute  general  average.  In  the  case  of 
The  Packet,  8  Mason's  Rep.  (American),  255,  it  was  held,  that,  if  the 
property  of  a  shipper  be  taken  and  sold  for  the  ship's  necessities,  and 
to  enable  her  to  perform  the  voyage,  the  party  has  a  right  of  contribu- 
tion over  against  the  other  shippers,  and  his  remedy  is  not  confined  to 
the  shipowner.  Mr.  Justice  Stort,  in  an  ^elaborate  judgment  r^ccga 
delivered  in  that  case,  says :  <<  In  the  case  of  a  sale  of  part  of  '- 

(t)  Citing  Hobflon  v.  Wilson,  8  Campb.  480,  Richardson  v.  Nonrse,  3  B.  ft  Aid..  287  (E.  C.  L» 
R.  vol.  5). 
{h)  Kent's  ComBB.  Vol.  ilL  p.  342  (&),  edit.  1844. 
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the  cargo  by  the  master  for  the  necessities  of  the  ship,  the  sale  is  iu 
the  nature  of  a  compulsiye  loan  for  the  benefit  of  all  concerned,  and  to 
enable  the  ship  to  prosecute  her  voyage.  It  bears  a  considerable  resem- 
blance to  the  case  of  a  jettison ;  for  the  owner  is  deprived  of  his  pro- 
perty for  the  common  good ;  and  to  him  it  must  be  immaterial  whether 
the  loss  be  by  a  sacrifice  at  sea  or  on  shore.  In  the  case  of  The 
Gratitudine,  3  Rob.  Adm.  Gas.  260,  Lord  Stowell  manifestly  treated 
it  as  a  case  of  contribution.  His  language  is,  <  All  must  finally  contri- 
bute in  the  case  of  an  actual  sale  of  a  part ;'  and  then,  adverting  to 
the  case  of  bottomry  of  the  whole,  which  he  considered  as  equivalent 
to  a  sale  of  a  part,  he  added,  <  All  contribute  in  this,  as  a  portion  of 
the  whole  value  of  the  cargo  is  abraded  for  the  general  benefit,  probably 
with  less  inconvenience  to  the  parties  than  if  any  one  person's  whole 
adventure  of  goods  had  been  sacrificed  by  a  disadvantageous  sale  in  the 
fii'St  instance.'  This  opinion  is  again  intimated  in  The  Hoffnnng,  6 
Rob.  Adm.  Cas.  888,  although  the  facts  of  that  case  did  not  require  its 
application.  The  same  doctrine  is  supported  by  Emerigon,(a)  who 
eipressly  holds  that  the  owner  of  the  goods  sold  has  a  right  of  contri- 
bution against  the  owners  of  the  goods  saved,  whatever  may,  in  the 
event  of  a  successful  voyage,  be  the  ultimate  right  of  recovery  over 
aj^ainst  the  owner  of  the  ship.  There  is  also  no  inconsiderable  weight 
of  authority  in  its  favour  from  other  maritime  sources. "(()  That  the 
sale  here  was  not  for  the  exclusive  benefit  of  the  shipowners,  is  clear 
♦f*om  ^^^^  *^®  *statement  that  there  were  no  other  means  of  carrying 
^  the  residue  of  the  cargo  to  its  destination. 

Sir  F.  Kelly  was  heard  in  reply. 

Wilde,  C.  J. — The  question  presented  for  our  decision  in  this  case 
is  undoubtedly  one  of  considerable  importance  in  its  consequences, 
though  it  may  be  doubted  whether  it  be  one  of  much  difficulty.  The 
plaintiffs,  who  had  shipped  certain  copper  ore  on  board  the  defendants* 
vessel  at  Adelaide,  to  be  conveyed  to  Swansea,  bring  this  action  to  reco- 
ver damages  for  the  sale  of  a  portion  of  the  ore  at  Adelaide,  claiming 
what  it  would  have  fetched  at  the  port  of  delivery — Swansea.  The 
defendants,  in  their  pleas,  set  out  in  detail  the  circumstances  under 
which  the  sale  took  place,  and,  admitting  the  plaintiffs'  right  to  the 
proceeds  at  the  port  of  sale,  insist  that  the  rest  is  in  the  nature  of 
general  average.  The  pleas,  in  substance,  state  that,  after  the  vessel, 
with  the  cargo  in  question,  and  other  goods  on  board  belonging  to  other 
persons,  had  sailed  from  Adelaide,  she  encountered  a  storm  and  sus- 
tained damage,  and  it  became  necessary  for  the  preservation  of  the  ship 
and  cargo,  and  to  enable  her  to  complete  the  voyage,  that  she  should 
put  back  for  repair;  that  she  accordingly  did  put  back,  and  was  repaired 

(0)  EmBrigon  on  BCaridme  LawSj  ch.  It.  }  0,  eh.  xiL  }  4 
'     (6)  Sterens  on  Ayerage,  pp.  19,  24,  28,  2P ;  Weskett^  General  Averages,  pp.  252,  256^  259, 
Art.  16;  ConBolato  del  Mare,  ch.  104, 105;  Abbot!  on  Shipping,  Part,  IIL  oh.  TiiL  {{  5, 6. 


9  MANNING,  GRANGER,  &  SCOTT.  600 

for  the  common  benefit  and  advantage  of  the  owners  of  the  ship  and 
cargo;  that  the  costs  of  the  repairs  exceeded  the  value  of  the  ship 
when  repaired,  and  ought  not  and  would  not  have  been  incurred  if  the 
cargo  could  otherwise  have  been  conveyed  to  the  port  of  delivery ;  that 
the  master,  being  unable  otherwise  to  raise  money  to  pay  for  the  repairs, 
necessarily  sold  a  portion  of  the  copper,  in  order  to  enable  him  to  do 
the  repairs,  and  convey  the  remainder  to  Swansea ;  that  the  ship  sailed, 
and  the  residue  of  the  ore  was  duly  delivered  at  *Swansea ;  that  r^f»fi-i 
the  loss  on  the  sale, — the  difiFerence  between  the  proceeds  of  the  ^ 
sale  at  Adelaide  and  the  value  of  the  ore  to  plaintiffs  if  it  had  been 
conveyed  to  the  port  of  delivery,— exceeded  the  value  of  the  ship  when 
repaired,  and  was  incurred  for  the  common  benefit  and  advantage  of  the 
owners  of  ship  and  cargo ;  and  that  the  loss  so  incurred  was  by  the 
usage  and  custom  of  merchants  the  subject  of  a  general  average  con- 
tribution between  and  amongst  all  parties  interested  in  the  ship,  freight, 
and  cargo,  and  in  the  completion  of  the  voyage ;  and  that  the  defend- 
ants were  not  liable  to  contribute  to  the  loss  beyond  the  amount  of  the 
proceeds  of  the  sale,  and  the  amount  of  general  average  payable  by 
them  in  respect  of  their  interest  in  the  ship  and  freight.  It  is  in  respect 
only  of  the  incapacity  of  the  particular  ship  to  carry  the  goods  forwaid 
to  their  destination,  that  the  pleas  show  that  the  cargo  was  in  dangfr 
of  being  wholly  lost.  It  is  difficult  to  see  how  the  repair  of  the  ship 
could  be  for  the  benefit  and  advantage  of  the  plaintiffs.  The  plaintiffs' 
goods  were  of  a  description  not  to  be  deteriorated  to  any  great  extent. 
The  pleas  allege  that  the  cargo  could  not  be  conveyed  to  its  port  of 
delivery  by  any  other  ship :  but  it  appears  both  from  the  declaration 
and  the  pleas,  that  the  cargo  consisted  of  other  goods  besides  those  of 
the  plaintiffs ;  and  there  is  no  allegation  that  the  plaintiffs'  goods  might 
not  have  been  forwarded  by  another  ship,  or  that  they  were  in  any 
immediate  peril.  This,  therefore,  is  the  case  of  ordinary  sea  damage, 
which  the  shipowner  must  repair  at  his  own  expense.  The  claim  for 
general  average  arises  where  a  part  of  a  shipper's  goods  is  sold  or  de- 
stroyed for  the  purpose  of  relieving  the  rest  from  some  impending  peril. 
For  instance,  in  the  case  of  goods  thrown  overboard  to  lighten  a  ship 
in  distress.  So,  the  cutting  away  a  mast,  or  otherwise  damaging  the 
ship,  in  order  to  '''enable  her  to  escape  the  danger.  In  those  r^r*r.Q 
cases,  the  loss  or  damage  being  incurred  for  the  purpose  of  ^ 
insuring  the  safety  of  the  rest  of  the  cargo,  or  preventing  the  ship 
from  going  to  the  bottom,  it  is  but  reasonable  that  the  expense  should 
be  sustained  by  those  for  whose  benefit  it  is  incurred,  in  proportion  to 
their  several  interests.  But  how  is  that  analogous  to  this  case  ?  The 
passage  cited  from  Abbott  on  Shipping,  8th  edit.  p.  478,  is,  I  think, 
adverse  to  the  claim  of  the  plaintiffs.  <<Not  only,"  says  Lord  Tenter- 
den,  « may  the  loss  of  goods  become  the  subject  of  general  contribu- 
tion, but  also,  in  some  cases,  the  expense  incurred  in  relation  to  them. 
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Thus,  where  a  ship  went  into  port  in  distress,  and  wanting  repairs,  it 
became  necessary  to  take  out  the  cargo ;  and,  there  being  no  ware- 
houses at  hand,  it  was  put  on  board  other  vessels :  Lord  Stowell  said, 
that,  as  the  unloading  of  the  goods  was  for  the  common  benefit  of  all, 
it  being  necessary  to  unload  the  ship  for  the  preservation  of  the  cargo, 
as  well  as  for  its  own  repair,  the  expense  incurred  by  it  must  be  consi- 
dered as  general  average."  The  cases  the  learned  author  cites  for  this 
position,  are.  The  Copenhagen,  1  Bob.  Adm.  Rep.  289,  Da  Costa  v. 
JTewnham,  2  T.  R.  407,  and  The  Gratitudine,  8  Rob.  Adm.  Rep.  257. 
On  referring  to  Da  Costa  v.  Newnham,  I  find  it  laid  down,  that,  where 
a  ship  is  obliged  to  put  into  port  for  the  benefit  of  the  whole  concern, 
the  charges  of  loading  and  unloading  the  cargo  and  taking  care  of  it, 
and  the  wages  and  provisions  of  the  workmen  hired  for  the  repairs, 
become  general  average.  But  it  has  since  been  determined  otherwise. 
The  learned  author  then  goes  on, — <<  Thus,  if  it  be  necessary  to  unlade 
the  goods,  in  order  to  repair  the  damage  done  to  a  ship  by  tempest,  or 
*fiO<n  ^y  collision  with  another  vessel,  so  as  to  enable  her  *to  prosecute 
'  ^  and  complete  her  voyage,  it  has  been  held  that  the  expense  of 
unloading,  warehousing,  and  reshipping  the  goods  should  be  sustained 
by  general  contribution,  because  all  persons  are  interested  in  the  exe- 
cution of  the  measures  necessary  to  the  completion  of  the  voyage.*' 
The  reason  there  assigned  might  be  applicable  to  the  case  the  author 
had  in  his  mind, — ^Plummer  v.  Wildman,  8  M.  &  Selw.  482 ;  but,  as  a 
general  proposition,  it  is  too  large ;  it  would  throw  upon  the  shipper 
much  of  the  expense  which  properly  belongs  to  the  shipowner.  In  that 
case,  there  were  undoubtedly  some  expressions  of  Lord  Elleiybobough 
which  would  seem  to  justify  the  passage :  but,  in  the  subsequent  case 
of  Power  V.  Whitmore,  4  M.  &  Selw.  141,  his  lordship  explains  that 
that  decision  proceeded  upon  the  ground  that  the  master  <<was  com- 
pelled to  cut  away  his  rigging  in  order  to  preserve  the  ship,  and  after- 
wards put  into  port  to  repair  that  which  he  sacrificed."  The  expressions, 
therefore,  in  Plummer  v.  Wildman  are  repudiated  and  explained  awaj. 
The  result  of  these  cases  is  thus  summed  up  in  Abbott  on  Shippmg,  p. 
497, — « It  seems  to  result  from  these  decisions,  that,  if  a  vessel  goes 
into  port  in  consequence  of  an  injury  which  is  itself  the  subject  of 
general  average,  such  repairs  as  are  absolutely  necessary  to  enable  her 
to  prosecute  her  voyage,  and  the  necessary  expenses  of  port  charges, 
wages,  and  provisions  during  the  stay,  are  to  be  considered  as  general 
average ;  but,  if  the  damage  was  incurred  by  the  mere  violence  of  the 
wind  and  weather,  without  sacrifice  on  the  part  of  the  owners  for  the 
benefit  of  all  concerned,  it  falls,  with  the  expenses  consequent  upon  it, 
within  the  contract  of  the  shipowner,  <  to  keep  his  vessel  tight,  staunch, 
and  strong,'  during  the  voyage  for  which  she  is  hired.'*  In  the  follow 
♦fi041  "^8  P*8®  ^®  ^^^  ^^  passage, — "  "We  have  seen  *in  a  former  parf 
^  of  this  work,  that  a  master  may,  under  certain  circumstances, 
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borrow  money  on  the  security  of  his  Bhip,  or  of  its  cargo ;  and  that,  if 
his  vessel  is  disabled  by  the  perils  of  the  sea  from  carrying  her  cargo 
to  its  destination,  he  may,  if  he  think  proper,  hire  another  vessel  for 
that  purpose.     But,  supposing  him  to  be  unable  to  raise  money  on  bot- 
tomry, or  by  hypothecation  of  the  cargo,  and  that  no  other  vessel  can 
be  obtained,  he  is  at  liberty  to  sell  part  of  the  goods  intrusted  to  him, 
to  enable  him,  by  repairing  his  ship,  to  carry  the  remainder  to  their 
destination.     Goods  thus  sacrificed  for  the  benefit  of  the  owners  of  the 
rest  of  the  cargo,  seem  to  have  been  considered  by  Lord  Stowell,  in 
the  case  of  The  Gratitudine,  8  Rob.  Adm.  Gas.  257,  and  have  been 
considered  in  other  cases  to  be  the  proper  subject  of  a  general  average. 
The  motive  of  the  sale,  in  the  case  supposed,  is  no  other  than  the  motive 
for  jettison.     It  is  the  same  thing  to  the  merchant  whose  goods  are 
taken  from  his  control,  whether  they  are  sold  or  thrown  into  the  sea. 
In  either  case,  it  is  a  sacrifice  submitted  to  by  him  for  the  benefit  of 
all,  and  which  ought,  therefore,  to  be  made  good  by  general  contribu- 
tifin."    It  seems  to  me  that  the  fair  import  of  what  Lord  Tenterden 
Ia/8  down,  is,  to  exclude  from  general  average  damage  like  this.    Here, 
the  ship  had  returned  to  port.     There  was  no  immediately  impending 
peril.     It  is  true  that  the  cargo  could  not  have  been  carried  to  its  des- 
tination by  the  particular  ship,  unless  she  were  repaired.     We  had 
recently  a  case  in  this  court,  where  it  appeared  that  the  vessel  might 
bttve  been  sufficiently  repaired  so  as  to  bring  home  about  half  her  cargo, 
'lithout  absorbing  the  whole  value  of  the  ship  and  freight,  when  repair- 
ad, — and  it  was  held  not  to  be  a  case  of  total  loss.(a)    In  the  present 
case,  ^although  it  is  stated  that  the  cost  of  the  repairs  would  p^/«/^c 
62ceed  the  value  of  the  ship  when  repaired,  it  does  not  appear  ^ 
that  they  would  have  exceeded  the  value  of  the  ship  and  freight    Dun- 
can V.  Benson,  1  Exch.  537,t  seems  to  me  to  go  far  towards  deciding 
this  case.     There,  the  master  of  a  ship,  damaged  by  perils  of  the  seas, 
hypothecated  at  a  foreign  port,  by  one  bottomry-bond,  for  necessary 
repairs,  the  ship,  freight,  and  cargo,  amongst  which  were  the  plaintiff's 
goods.     The  ship  and  freight  realized  less  than  the  sum  borrowed,  and 
the  plaintiff  was  obliged  to  contribute  towards  the  difference,  and  also 
to  pay  his  proportion  of  the  costs  of  a  suit  instituted  in  the  Court  of 
Admiralty  by  the  obligee  of  the  bond :  and  it  was  held  that  the  plain- 
tiff might  maintain  an  action  against  the  owner  of  the  ship,  on  an  im- 
plied promise  to  indemnify.     One  cannot  help  thinking  that  the  claim 
for  general  average,  if  well  founded,  would  not  have  escaped  the  coun- 
sel who  argued  that  case.     At  all  events  the  court  considered  it ;  for^ 
in  giving  judgment.  Pollock,  C.  B.,  says :  <<  The  ownei:  of  the  goods 
is  under  no  obligation  to  contribute  to  any  expenses  except  such  as  con- 
stitute a  general  average,  and  that  of  the  repairs  in  this  particular  case 
does  not  fall  under  that  description  *\b)  The  principle  of  that  case  applies 

(a)  Mom  v.  Smith,  antd,  p.  94.  (h)  1  Szob.  555.t 
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very  strongly  here.  When  one  (Considers  how  often  ships  have  been 
hypothecated  in  foreign  ports,  in  order  to  enable  the  master  to  bring  them 
home,  it  is  singular  that  it  never  should  been  have  considered  that  bot- 
tomry interest  could  be  made  the  subject  of  general  average.  I  cannot 
think  it  could  have  been  overlooked.  I  therefore  think  that  the  sale 
of  part  of  the  cargo  under  the  circumstances  stated  upon  this  record, 
does  not  give  any  right  to  the  owners  to  claim  general  average.  With- 
*fiftfil  °^^'  therefore,  *adverting  to  the  special  grounds  of  demurrer,  I 
-'  think  the  pleas  are  bad,  and  the  declaration  good ;  and  therefore 
the  plaintiffs  are  entitled  to  our  judgment. 

Cresswell,  J. — I  also  am  of  opinion  that  the  plaintiff  is  entitled  to 
the  judgment  of  the  court  upon  this  record.  The  first  question  arises 
upon  the  declaration.  My  Brother  Channel  did  not  struggle  much 
to  show  that  the  declaration  did  not  disclose  a  good  cause  of  action.  It 
having  been  settled  as  a  rule  of  law,  that  the  master  may  under  certain 
circumstances  be  justified  by  urgent  necessity  in  selling  a  portion  of 
the  cargo,  upon  the  terms  of  the  owner's  being  paid  the  value  of  the 
part  so  sold  at  the  port  of  discharge,  I  think  the  law  implies  a  promise 
to  the  effect  stated  in  this  declaration.  I  also  think  that  the  two  pleas 
demurred  to,  which  are  founded  upon  the  claim  to  general  average,  are 
bad  ;  no  legal  claim  to  average  contribution  arising  upon  the  facts  drs- 
closed  on  this  record.  There  has  been  no  such  loss  as  becomes  the 
subject  of  general  average.  Damage  done  to  the  ship  by  stormy  and 
tempestuous  weather  never  yet  has  been  held  to  be  the  subject  of 
general  average.  The  pleas  adopt  the  description  of  the  damage  in  the 
declaration.  They  then  go  on  to  say,  that,  in  consequence  of  such 
damage,  it  became  expedient  .and  necessary  for  the  vessel  to  put  back 
to  Adelaide.  Gould  it  be  said  at  that  time  that  there  was  an  average 
loss  7  The  only  instance  where  this  has  been  supposed  to  be  so,  prior 
to  the  case  of  Plummer  v.  Wildman,  is,  in  the  passage  in  Beawes's  Lex 
Mercatoria,  p.  245,  cited  by  Buller,  J.,  in  Da  Costa  v.  Newnham, 
where  it  is  said  that  <<  the  charges  of  unlading  a  ship,  to  get  her  into  a 
river  or  port,  ought  not  to  be  brought  into  general  average,  but  when 
occasioned  by  an  indispensable  necessity  to  prevent  the  loss  of  ship  and 
*ac\7i  ^^^S^  f  ^9  *when  a  ship  is  forced  by  a  storm  to  enter  a  port  to 
^  repair  the  damage  she  has  suffered,  if  she  cannot  continue  her 
voyage  without  an  apparent  risk  of  being  lost ;  in  which  case  the  wages 
and  victuals  of  the  crew  are  brought  into  an  average  from  the  day  it 
was  resolved  to  seek  a  port  to  refit  the  vessel,  to  the  day  of  her 
departure  from  it,  with  all  the  charges  of  unlading  and  relading, 
anchorage,  pilotage,  and  every  other  due  and  expense  occasioned  bj 
this  necessity."  But  there  was  no  authority  in  the  English  law,  that  I 
am  aware  of,  until  the  case  of  Plummer  v.  Wildman,  which  undoubtedly 
does  go  to  that  extent.  But  Lord  Ellenborough  was  in  the  next  case 
that  occurred  anxious  to  protect  himself  from  being  thought  to  hard 
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intended  to  lay  down  the  principle  so  largely :  be  qualifies  and  explains 
that  case,  in  Power  v.  Whitmore,  where  he  states  the  rule  exactly 
accoVding  to  what  has  always  been,  and  still  is,  understood  to  be  the 
law  as  to  general  average.  And  Lord  Tenterden  never  meant  to  lay 
jown  the  law  larger  than  that.  He  refers,  in  Abbott,  8th  ed.  p.  475, 
to  the  Rhodian  laws.  <<  The  rule  of  the  Rhodian  laws,'*  he  says,  <<  is 
this :  <  If  goods  are  thrown  overboard  in  order  to  lighten  a  ship,  the 
loss,  incurred  for  the  sake  of  all,  shall  be  made  good  by  the  contribu- 
tion of  all.'  The  goods  must  be  throum  overboard ;  the  mind  and 
agency  of  man  must  be  employed  ;  if  the  goods  are  forced  out  of  the 
6hip  by  the  violence  of  the  waves,  or  are  destroyed  in  the  ship  by  light- 
ning or  tempest,  the  merchant  alone  must  bear  the  loss.  They  must  be 
thrown  overboard  to  lighten  the  ehip  ;  if  they  are  cast  overboard  by  the 
wanton  caprice  of  the  crew  or  the  passengers,  they,  or  the  master  and 
owners  for  them,  must  make  good  the  loss.  The  goods  must  be  thrown 
orerboard  for  the  eake  of  all ;  not  because  the  ship  is  too  heavily  laden 
to  prosecute  an  ordinary  course  through  a  tranquil  sea,  which  would  be 
the  "^fault  of  those  who  had  shipped  or  received  the  goods ;  but  r^tz^Ao 
because,  at  a  moment  of  distress  and  danger,  their  weight,  or  ^ 
their  presence,  prevents  the  extraordinary  exertions  required  for  the 
general  safety.  When  the  ship  is  in  danger  of  perishing  from  the  vio- 
lent agitation  of  the  wind,  or  from  the  quantity  of  water  that  may  have 
forced  a  way  into  it,  or  is  labouring  on  a  rock,  or  a  shallow,  upon  which 
it  may  have  been  driven  by  a  tempest ;  or  when  a  pirate  or  an  enemy 
pursues,  gains  ground,  and  is  ready  to  overtake ;  no  measure  that  may 
facilitate  the  motion  or  passage  of  the  ship  can  be  really  injurious  to 
any  one  who  is  interested  in  the  welfare  of  any  part  of  the  adventure, 
and  every  such  measure  may  be  beneficial  to  almost  all.  In  snr^h 
emergencies,  therefore,  when  the  mind  of  the  brave  is  appalled,  it  is 
lawful  to  have  recourse  to  every  mode  of  preservation,  and  to  cast  out 
the  goods  in  order  to  lighten  the  ship,  for  the  sake  of  all.  But,  if  tl'e 
ship  and  the  residue  of  the  cargo  be  saved  from  the  peril  by  the  volun- 
tary destruction  or  abandonment  of  part  of  the  goods,  equity  requires 
that  the  safety  of  some  should  not  be  purchased  at  the  expense  of 
others,  and  therefore  all  must  contribute  to  the  loss."  «From  the  rule 
thus  established  by  the  Rhodians,  various  corollaries  have  been  deduced. 
Thus,  if  in  the  act  of  jettison,  or  in  order  to  accomplish  it,  or  in  conse- 
quence of  it,  other  goods  in  the  ship  are  broken,  damaged,  or  destroyed, 
the  value  of  these  also  must  be  included  in  the  general  contribution. 
So,  if,  to  avoid  an  impending  danger,  or  to  repair  the  damage  occa- 
sioned by  a  storm,  the  ship  be  compelled  to  take  refuge  in  a  port  to 
which  it  was  not  destined,  and  into  which  it  cannot  enter  without  taking 
out  a  part  of  her  cargo,  and  the  part  taken  out  to  lighten  the  ship  on 
this  occasion  happen  to  be  lost  in  the  barges  employed  to  convey  it  to 
the  shore,  this  loss  also,  being  occasioned  by  the  removal  of  the  goods 
VOL.  IX,— 26 
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*fiOQl  *^^^  ^^®  general  benefit,  must  be  repaired  by  general  contribu- 
-■  tion."  That  is,  where  part  of  the  cargo  is  sacrificed  for  the 
purpose  of  lightening  the  ship,  in  order  to  get  her  into  a  port  of  safety. 
The  learned  author  then  speaks  of  the  decision  of  Lord  Stowell,  in  the 
case  of  The  Gratitudine ;  and  he  goes  on  (p.  478), — "  Thus,  if  it  be  neces- 
sary to  unlade  the  goods,  in  order  to  repair  the  damage  done  to  a  ship 
by  tempest,  or  by  collision  with  another  vessel,  so  as  to  enable  her  to 
prosecute  and  complete  her  voyage,  it  has  been  held\h.2X  the  expense  of 
unlading,  warehousing,  and  reshipping  the  goods  should  be  sustained  by 
general  contribution,  because  all  persons  are  interested  in  the  execution 
of  the  measures  necessary  to  the  completion  of  the  voyage."  For  this 
he  refers, — and  evidently  with  an  expression  of  doubt, — to  Plummer  v, 
Wildman,  which,  as  before  observed,  was  afterwards  explained  by  Lord 
Ellenborough  himself.  I  never  heard  of  general  average  of  the  nature 
disclosed  by  these  pleas. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  important  to  bear 
in  mind  the  principle  upon  which  general  average  is  grounded  ;  and  that 
is,  that  it  would  be  unjust  that  the  goods  of  one  should  be  sacrificed  for 
the  benefit  of  all,  and  that  one  alone  should  sufier  for  the  common 
safety.  These  pleas  do  not  by  any  means  show  that  the  copper  in 
question  was  sold  for  the  general  benefit  of  all :  their  foundation,  there- 
fore, wholly  fails. 

Talfourd,  J.,  concurred.  Judgment  for  the  plaintifis. 

Where  &  vessel  and  cargo  were  captured,  and  than  a  moiety  of  the  part  intared,  to  defray 

piooeedings  in  the  Admiralty  Conrt  were  had  expenses  and  pay  the  ransom;  it  was  held  that 

against  the  whole  cargo,  and  part  was  con-  the  money  paid  was  not  general  average,  bat  iA 

demned  and  the  residue  released,  and  to  pre-  be  borne  by  the  cargo  alone,  and  that  the 

vent  an  appeal  and  avoid  further  detention,  the  assured  were  entitled   to  recover  for  a  totsl 

master  agreed  to  pay  a  specific  sum  as  a  ran-  loss:  Vandenheuvel  v.  United  Ins.  Co.,  1  Johns, 

som,  and  sold  a  part  of  the  cargo,  being  more  406. 
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May  7- 

In  consideration  of  A.'s  having  consented  and  agreed  with  B.  to  allow  his  (A/s)  name  to  be 
placed  on  the  list  of  the  provisional  committee  of  a  projected  railway  company,  and  to  take 
certain  shares  therein,  and  to  pay  deposits  thereon,  B.  undertook  and  promised  "to  indenmifT 
A.  from  aU  personal  responsibility,  and  to  hold  him  harmless  against  all  costa,  charges,  ad 
expenses  which  then  had  been,  or  might  thereafter  be,  incurred  in  and  about  the  formation  of 
the  company,  their  meetings,  advertisements,  surveys,  and  other  expenses  of  carrying  tbe 
company,  applying  for  an  act  of  parliament,  or  anything  relating  thereto."  C,  an  advertising 
agent,  afterwards  unsuccessfully  sued  A.  in  the  Exchequer,  for  moneys  paid  for  the  iDsertion 
of  advertisements  in  divers  newspapers  at  the  request  of  the  secretary  of  the  company : — Helii« 
that  the  extra  costs  incurred  by  A.  in  the  defence  of  that  action  wisre  not  costs,  charges,  and 
expenses  incurred  in  and  about  the  formation  of  the  company,  within  the  meaning  of  the 
indemnity. 
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This  was  an  action  of  assumpsit.  The  declaration  stated,  that, 
before  and  at  the  time  of  the  making  of  the  promise  thereinafter 
mentioned,  of  the  defendants  and  William  Witham,  and  in  the  life- 
time of  the  said  William  Witham,  and  before  the  commencement 
of  this  action,  a  certain  company  was  in  the  course  of  formation,  that 
is  to  say,  a  company  or  association  of  persons  called  and  known  by  the 
name  of  «  The  Central  Kent  Railway  Company,"  and  thereupon,  before 
the  commencement  of  this  suit,  to  wit,  on  the  19th  of  October,  1845,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendants  and  of 
the  said  WUliam  Witham,  had,  to  wit,  then  consented  and  agreed  with  the 
defendants  and  the  said  William  Witham  to  allow  his,  the  plaintiff's,  name 
to  be  placed  on  the  list  of  the  provisional  committee  of  the  said  company, 
and  also  then  agreed  with  the  defendants  and  the  said  William  Witham  to 
take  divers,  to  wit,  fifty  shares  in  the  said  company,  and  to  pay  the  deposits 
on  the  said  shares,  subject  to  any  arrangement  to  be  thereafter  made 
respecting  the  application  of  that  and  other  deposits,  upon  the  terms 
and  understanding  of  the  defendants'  and  the  said  William  Witham's 
then  undertaking,  and  promising  him,  the  plaintiff,  to  indemnify  him,  the 
*plaintiff,  from  all  personal  responsibility,  and  to  hold  him,  the  ^^^^  ^ 
plaintiff,  harmless  from  and  against  all  costs,  charges,  and  ex-  ^ 
penses  that  then  had  been,  or  might  thereafter  be,  incurred  in  and  .about 
the  said  formation  of  the  said  company,  their  meetings,  advertisements, 
ffurveys,  and  other  expenses  of  carrying  out  the  said  company,  applying 
/'or  an  act  of  parliament,  or  anything  relating  thereto,  they,  the  defend- 
ants and  the  said  William  Witham,  then  undertook,  and  promised  the 
|»laintiff,  to  indemnify  him,  the  plaintiff,  from  all  personal  responsibility, 
tmd  to  hold  him,  the  plaintiff,  harmless  against  all  costs,  charges,  and 
Mxpenses  which  then  had  been,  or  might  thereafter  be,  incurred  in  and 
About  the  said  formation  of  the  said  company,  their  meetings,  adver- 
I'isements,  surveys,  and  other  expenses  of  carrying  out  the  said  com- 
pany, applying  for  an  act  of  parliament,  or  anything  relating  thereto : 
\hat,  by  reason  and  in  consequence  of  the  said  consent  and  agreement 
so  made  as  aforesaid,  the  name  of  him,  the  plaintiff,  was,  to  wit,  on  the 
day  and  year  aforesaid,  placed  on  the  list  of  the  provisional  committee 
of  the  said  company ;  and  that  divers,  to  wit,  ten  thousand,  advertise- 
ments of  and  relating  to  the  said  company  had  been  published,  made, 
and  inserted  in  divers  newspapers  and  otherwise,  on  divers  days  and 
times  before  the  making  of  the  said  promise  of  the  defendants  and  the 
said  William  Witham;  and  that  divers,  to  wit,  ten  thousand,  other 
advertisements  of  and  relating  to  the  said  company  had  been  published, 
made,  and  inserted  in  divers  newspapers  and  otherwise,  on  divers  days 
and  times  after  the  making  of  the  said  promise,  and  before  the  com- 
mencing the  suit  thereinafter  mentioned,  to  wit,  of  one  George  Reynell ; 
and  that  the  said  several  advertisements  had  been  and  were  so  pub- 
lished, made,  and  inserted  by  the  said  George  Reynell,  and  had  been 
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^o-is}-!  ^^^  y^ere  so  published,  made,  and  inserted  in  and  abont  *the 
formation  of  the  said  company ;  and  that  the  costs  and  charges 
of  the  said  George  Reynell  for  and  on  account  of  the  said  advertise- 
ments so  published,  made,  and  inserted,  amounted  to  a  large  sum,  to 
wit,  7002. ;  and  the  same  costs  and  charges  were  incurred  in  and  about 
the  said  formation  of  the  said  company,  and  the  carrying  out  the  same 
company ;  and  that,  thereupon,  the  said  costs  and  charges  remaining 
and  being  unpaid,  the  said  George  Reynell,  after  the  making  of  the 
said  promise,  and  after  the  said  advertisements  had  been  so  published, 
made,  and  inserted  as  aforesaid,  to  wit,  on  the  16th  of  March,  1846, 
commenced  and  prosecuted  a  certain  action  in  Her  Majesty's  Court  of 
Exchequer  of  Pleas  at  Westminster,  in  the  county  of  Middlesex,  to 
wit,  an  action  of  debt,  against  the  plaintiff,  to  recover  against  and  from 
the  plaintiff  the  said  costs  and  charges  of  him  the  said  George  Beynell ; 
and  that  the  said  action  was  commenced  and  prosecuted  against  the  now 
plaintiff  as  aforesaid,  for  and  by  reason  and  in  consequence  of  his,  the 
plaintiff's,  having  consented  and  agreed  to  allow  his,  the  plaintiff's, 
name  to  be  placed  on  the  list  of  the  provisional  committee  of  the  said 
company  as  aforesaid,  and  of  his  said  name  being  so  placed  as  afore- 
said ;  (a)  and   that,  although  the  defendants   and  the  said  William 
Witham,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice  of  the 
premises,  the  defendants  and  the  said  William  Witham,  not  regarding 
their  said  promise,  did  not  nor  would  hold  the  plaintiff  harmless  from 
and  against  the  said  costs  and  charges  so  incurred  as  aforesaid ;  and 
that,  by  reason  and  in  consequence  thereof,  the  plaintiff  was  obliged  to 
expend,  and  did  expend,  to  wit,  on  the  day  and  year  last  aforesaid,  and 
on  divers  other  days  and  times  between  that  day  and  the  commence- 
ment of  this  suit,  divers  sums  of  money,  amounting  in  the  whole  to 
^n^  Qi  *^  IftTge  sum,  to  wit,  2000/.,  in  and  about  the  said  action,  and 
^  in  and  about  the  defence  of  him,  the  plaintiff,  thereto,  and  in  and 
about  the  prosecution  of  a  suit  in  Her  Majesty's  High  Court  of  Chan- 
cery against  the  said  George  Reynell,  William  Henry  Smith,  William 
Witham,  and  Charles  Austin  Brookfield,  rendered  necessary  and  expe- 
dient by  and  by  reason  of  the  said  action  of  the  said  George  Reynell, 
which  said  sum,  so  expended  as  aforesaid,  still  remained  wholly  lost 
to  the  plaintiff;   and  was  also,  on  the  said  days  and  times,  forced 
to  become  liable,  and  did  become  and  still  remained  liable,  to  pay 
divers  other  sums  of  money,  amounting  in  the  whole  to  a  further  large 
Bum,  to  wit,  2000/.,  in  and  about  and  in  relation  to  the  said  action 
«ad  suit :  And,  for  asaigning  a  further  breach  of  the  said  promise  of 
the  defendants  and  the  said  William  Witham,  the  plaintiff  said,  that, 
although  he,  the  plaintiff,  was,  before  the  commencement  of  this  suit, 
to  wit,  on  the  day  and  year  last  aforesaid,  and  on  divers  other  days 
«nd  times  between  that  day  and  the  commencement  of  this  suit,  obliged 

(a)  &9%  R^4mU  «.  Lfvif ,  16  M.  A  W.  517.t 
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to  expend,  and  did  expend,  divers  sums  of  money,  amounting  in 
the  whole  to  a  large  sum,  to  wit,  20002.,  in  and  about  the  said  action, 
and  in  and  about  the  defence  of  him,  the  plaintiff,  thereto,  and  in  and 
about  the  said  suit,  and  the  prosecution  thereof, — of  all  which  premises 
the  defendants  and  the  said  William  Witham  in  his  lifetime,  to  wit,  on 
the  Ist  of  March,  1848,  had  notice ;  yet  the  defendants,  and  the  said 
William  Witham,  further  disregarding  their  said  promise,  did  not  nor 
would  indemnify  him,  the  plaintiff,  from  all  personal  responsibility  from 
and  against  the  said  costs  and  charges  so  incurred  as  aforesaid,  but 
neglected  so  to  do,  and,  by  reason  and  in  consequence  thereof,  the 
plaintiff  had  lost  and  been  deprived  of  the  said  sums  so  expended  as 
liforesaid :  To  the  damage,  &c. 

Special  demurrer,  assigning  for  causes,  amongst  '^'others,  that  r-n.n^A 
the  consideration  for  the  promise  in  the  declaration  mentioned,  '- 
ia  so  stated  as  to  render  it  doubtful  whether  the  same  were  executed  or 
executory ; — that  the  said  cansideration  is  stated  to  have  been  an  exe- 
cuted, and  not  an  executory  consideration,  and  yet  it  does  not  appear 
that  the  same  had  been  so  executed  at  the  request  of  the  defendants  and 
the  said  William  Witham ; — that  the  consideration  stated  is  insu£5eient 
inlaw  to  support  the  promise  alleged,  inasmuch  as  the  plaintiff's  having 
agreed  to  allow  his  name  to  be  placed  on  the  provisional  committee,  and 
to  take  shares  in  the  said  company  as  therein  alleged,  can  form  no  suf- 
ficient consideration  for  a  promise  to  hold  the  plaintiff  harmless  from 
and  against  all  coatSy  charges,  and  expenses  which  had  been  or  might 
le  thereafter  incurred  in  or  about  the  formation  of  the  said  company, 
their  meetings,  advertisements,  surveys,  and  other  expenses  of  carrying 
o!it  the  said  company,  applying  for  an  act  of  parliament,  or  anything 
I  elating  thereto ; — that  it  is  not  stated  or  alleged,  nor  doth  it  appear 
by  the  said  declaration,  that  the  plaintiff  ever  allowed  his  name  to  be 
placed  on  the  list  of  the  provisional  committee  of  the  said  company ; 
— that  the  recital  of  the  plaintiff's  having  consented  and  agreed  to 
allow  his  BUfiae  to  be  so  placed  on  the  said  list,  is  insufficient  in  that 
liehalf,  and  that  such  allowance  ought  to  have  been  positively  and 
directly  avwred,  with  certainty  of  time,  and  other  particularity ; — that 
it  is  consistent  with  the  said  declaration,  that  his  name  was  so  placed 
on  the  said  list  adversely  to,  and  without  the  license,  consent,  or 
allowance  of  the  plaintiff; — ^that  it  is  not  stated  or  alleged,  nor  doth 
it  appear,  that  the  plaintiff  ever  took  shares  in  the  said  company, 
or  paid  the  deposit  thereon ; — that  it  is  not  stated  or  alleged,  nor 
doth  it  appear  with  sufficient  or  any  certainty,  that  the  said  advertise- 
ments were  reasonable,  proper,  or  necessary  advertisements,  or  that  the 
same  were  inserted  by  the  said  company,  or  any  person  connected 
^therewith,  or  otherwise  within  the  terms  of  the  said  promise ; —  p^/*- ;. 
that,  as  regards  such  as  had  been  kiserted  before  the  making  of  ^ 
the  said  promise  of  the  defetidants  and  the  said  William  Witham,  the 
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declaration  discloses  no  liability  in  the  plaintiff  to  pay  for  the  same,  or 
in  the  defendants  to  indemnify  him  from  the  costs  of  the  action  in 
respect  thereof; — that  it  does  not  appear  that  the  plaintiff,  the  company, 
or  any  other  person  connected  therewith,  ever  incurred  any  responsi- 
bility in  respect  of  the  said  advertisements ; — that  it  is  not  stated  or 
alleged,  nor  doth  it  appear  that  the  said  George  Reynell  ever  had  any 
cause  of  action  against  the  plaintiff  in  respect  thereof; — that,  the 
promise  of  the  defendants  being  merely  to  indemnify  the  plaintiff  from 
personal  responsibility,  and  to  hold  him  harmless  from  and  against 
costs,  charges,  and  expenses  incurred  in  or  about  the  formation  of  the 
company,  their  meetings,  advertisements,  surveys,  and  other  expenses 
of  carrying  out  the  said  company,  applying  for  an  act  of  parliament, 
or  anything  relating  thereto,  the  same  does  not  extend  to  the  costs, 
charges,  and  expenses  in  the  said  breaches  in  the  declaration  men- 
tioned ; — that  the  allegation  that  the  action  was  commenced  and  prose- 
cuted against  the  plaintiff  for  and  by  reason  and  in  consequence  of  his 
having  consented  and  agreed  to  allow  his  name  to  be  placed  on  the  lists 
of  the  provisional  committee  as  aforesaid,  is  unintelligible  and  absurd, 
it  being  nowhere  stated  in  the  declaration  that  he  had  consented  or 
agreed ;  and  that,  even  if  he  had  done  so,  still  the  same  would  not  havn 
rendered  him  liable  to  the  said  action,  or  been  any  legal  reason  oi 
ground  for  the  bringing  of  the  said  action  against  the  plaintiff; — ^that 
the  costs  of  the  said  action  and  suit,  or  the  defence  of  him,  the  plain* 
tiff,  are  not  within  the  terms  of  the  said  promise; — ^that  the  said 
promise  of  the  defendants  must  receive  a  reasonable  construction,  and 
cannot  extend  to  all  such  costs,  charges,  and  expenses  as  the  plaintiff 
*fil  fil  ^^  **^y  other  person  may  wantonly  or  maliciously  incur  in  adver- 
-'  tisements,  or  defending  actions,  or  bringing  suits,  and  yet  the 
declaration  discloses  nothing  to  show  that  the  said  advertisements, 
action,  and  suit,  costs,  and  charges  were  not  so  incurred. 

The  plaintiff  joined  in  demurrer. 

Cromptonj  in  support  of  the  demurrer, — The  indemnity  declared 
upon  is  applicable  only  to  claims  rightfully  made  against  the  plaintiff, 
and  does  not  extend  to  any  actions  which  might  be  wrongfully  brought, 
for  which  the  law  already  provides  a  sufficient  remedy.  In  Gomyns's 
Digest,  Condition  (I),  it  is  said :  « If  a  condition  be,  to  save  harmless 
from  all  actions  which  may  arise  upon  the  releasing  of  D.  out  of  exe- 
cution, he  ought  to  indemnify  him  from  an  action  upon  his  promise  not 
to  release.  But  if  a  condition  be,  to  save  harmless  from  all  things 
contained  in  an  indenture,  he  is  not  bound  to  indemnify  from  a  collateral 
thing ;  as,  from  an  obligation  in  which  he  is  bound  to  perform  the  cove- 
nants in  the  same  indenture.  Nor  from  actions  in  ufhieh  he  Juu  a  lawful 
defence  without  the  obligor.{a)  So,  a  covenant  to  indemnify  from  all 
rents  payable  to  the  lessor  is  not  broken,  if  the  rent  be  in  arrear ;  or 

(a)  Citing  1  Bol.  432, 1.  42. 
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if  an  illegal  distress  be  taken  for  the  rent."     So,  in  Sheppard's  Toucli- 
Btone,  p.  390,  it  is  laid  down,  that,  '<  If  the  condition  be,  that  the  obligor 
shall  save  the  obligee  harmless  from  such  a  debt,  for  which  the  obligee 
is  surety  for  the  obligor,  and  the  [second]  obligee  cometh  at  the  time 
and  to  the  place  when  and  where  the  money  for  which  he  is  engaged  is 
to  be  paid,  and,  finding  nobody  ready  to  pay  the  money,  he  doth  pay  it 
himself,  to  save  the  forfeiture  of  the  obligation ;  hereby  the  condition 
to  save  harmless  is  broken,  and  the  obligation  forfeit.     And  therefore 
much  more  if  the  obligee  be  sued,  arrested,  outlawed,  or  taken   in 
^execution  for  the  debt  of  the  principal :  so  also,  if  the  obligee  be  r-^,^^  - 
put  in  fear  of  arrest  for  the  debt  of  the  principal,  and  therefore  ^ 
dare  not  go  about  his  business ;  by  this  the  condition  is  broken.     But, 
if  the  obligee  be  sued  unjustly,  either  because  he  is  sued  before  the 
money  is  due,  or  otherwise ;  or,  if  the  bond  in  which  he  i&  bound  be 
against  law,  and  void,  and  he  suffer  himself  to  be  unjustly  vexed  there- 
upon, it  seems  there  is  no  breach  of  the  condition  of  the  bond  to  save 
harmless."     The  rule  is  analogous  to  that  of  a  covenant  for  title,  as  to 
which  the  cases  are  collected  in  the  notes  to  Wotton  v.  Hele,  2  Wms. 
Saund.  177  a  (8),  where  it  is  said:  («The  law  will  never  adjudge  that  a 
lessor  covenants  against  the  wrongful  acts  of  strangers,  except  his  cove- 
nant is  express  to  that  purpose ;  for,  the  law  itself  doth  defend  every 
man  against  wrong,  and  therefore,  though  one  warrants  land  to  another 
expressly,  yet  he  does  not  defend  against  tortious  entries"     ^^But,(a) 
where  a  person  covenants  to  save  harmless  from  all  acts  of  a  particular 
person,  there  he  is  bound  to  indemnify  against  the  acts  of  that  person, 
whether  by  title  or  not :"  Foster  v.  Mapes,  Cro.  Eliz.  212,  Chaplain  v. 
Southgate,  10  Mod.  384,  Cruise  Dig.  Deed^  c.  24,  §  55,  Nash  v.  Palmer, 
5  M.  &  Sclw.  374."    In  this  latter  ca^e,  Lord  Ellenborough  says : 
^<  The  rule  has  been  correctly  stated,  that,  where  a  man  covenants  to 
indemnify  against  all  persons,  this  is  but  a  covenant  to  indemnify  against 
lawful  title ;  and  the  reason  is,  because,  as  it  regards  such  acts  as  may 
arise  from  rightful  claim,  a  man  may  well  be  supposed  to  covenant 
against  all  the  world :  but  it  would  be  an  extravagant  extension  of  such 
a  covenant,  if  it  were  good  against  all  the  acts  which  the  folly  or  malice 
of  strangers  might  suggest ;  and  therefore  the  law  has  purposely  re- 
strained it  within  its  reasonable  import,  *that  is,  to  lawful  title,  rn^n-^n 
It  is,  however,  different  where  the  individual  is  named ;  for  then  ^ 
the  covenantor  is  presumed  to  know  the  person  against  whose  acts  he 
is  content  to  covenant,  and  may  therefore  be  reasonably  expected  to 
stipulate  against  any  disturbance  by  him,  whether  by  lawful  title  or 
otherwise."     Here,  the  plaintiff  has  not  incurred  any  responsibility  for 
or  in  respect  of  any  costs  and  expenses  incurred  in  and  about  the 
formation  of  the  company,  or  relating  thereto,  in  the  words  of  this 
covenant.     [Cresswell,  J. — He  has  not  been  made  personally  liable 

(a)  2  Wmfl.  Sannd.  177,  note  (e). 
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to  any  such  thing :  Reynell  tried  to  impose  snch  a  liability  npon  him, 
bat  did  not  succeed.]  The  declaration  does  not  show  that  the  plaintiff 
ever  took  any  shares  in  the  railway.  [Cresswell,  J. — Was  not  the 
agreement  to  do  so  enough  for  this  purpose  ?]    Scarcely. 

Cowling  (with  whom  was  Channellj  Serjt.),  contr^. — The  question  is, 
what  was  the  meaning  of  the  parties,  and  what  the  extent  of  the  mdem- 
nity  intended  ?  The  defendant  undertakes  to  indemnify  the  plaintiff 
from  all  personal  responsibility,  and  ««to  hold  him  harmless"  from  and 
against  all  costs,  &c.,  that  then  Juid  Seen,  or  might  thereafter  be  incar- 
red  in  and  about  the  formation  of  the  company,  &:c.  The  words  are 
larger  than  those  of  an  ordinary  covenant  to  indemnify.  In  Fowle  v. 
Welsh,  1  B.  &  C.  29  (E.  C.  L.  R.  vol.  8),  2  D.  &  R.  83  (E.  C.  L.  R. 
vol.  16),  the  defendant  covenanted  to  save  harmless  certain  premises 
against  all  actions,  suits,  claims,  and  demands  whatsoever,  both  at  law 
and  in  equity,  which  might  be  made,  commenced,  or  prosecuted  by  A. 
or  B. :  the  breaches  assigned  were, — first,  that  A.,  on,  &c.,  at,  &c.,  who 
then  and  there  made  a  claim  and  demand,  and  claimed  to  have  a  right 
and  title  to  the  premises,  entered,  and  cut  trees,  &c.,  and  procured  the 
♦filQl  ^^^'^P^®''  *^  attorn  to  him, — secondly,  that  certain  title-deeds 
-*  *relating  to  the  premises  were  withholden  by  one  A.  W.,  at  the 
instance,  and  through  the  claim  and  demand  of  B.  The  defendant 
pleaded,  to  the  first  breach,  that  A.  had  no  lawful  claim  or  title  to  the 
premises, — and  a  similar  plea  to  the  second  breach,  as  to  B. ;  and  it 
was  held,  on  demurrer,  that  A.  and  B.  being  named  in  the  covenant^ 
the  indemnity  extended  to  all  claims  made  by  them,  whether  upon  law- 
ful title  or  otherwise.  If  Reynell  had  been  named  in  this  covenant, 
that  case  would  have  been  in  terms  the  same  as  this :  and  it  is  sub- 
mitted that  the  omission  of  the  name  makes  no  substantial  difference. 

Oromptonj  in  reply,  was  stopped  by  the  court. 

Cresswell,  J.(a) — I  am  of  opinion  that  the  covenant  to  indemnify 
in  this  case  must  be  construed  in  the  ordinary  way, — to  indemnify  the 
plaintiff  against  lawful  claims.  Taking  the  language  most  strictly,  it 
cannot  apply  to  this  demand.  The  defendants  contract  to  indemnify 
the  plaintiff  <<  from  all  personal  responsibility,  and  to  hold  him  harmless 
from  and  against  all  costs,  charges,  and  expenses  that  then  had  been  or 
might  thereafter  be  incurred  in  and  about  the  said  formation  of  the  said 
company,  their  meetings,  advertisements,  surveys,  and  other  expenses 
of  carrying  out  the  said  company,  applying  for  an  act  of  parliament,  or 
anything  relating  thereto,'*-— defining  the  particular  class  of  costs  the 
indemnity  was  intended  to  apply  to.  Costs  incurred  by  means  of  Rej- 
nells  action  clearly  are  not  included  in  it.  It  refers  to  costs  and 
expenses  in  relation  to  the  proceedings  in  forming  and  establishing  the 
company.     The  declai'ation  is  bad  in  substance. 

Williams,  J.,  and  Talfourd,  J.,  concurred. 

Judgment  for  the  defendants. 

(a)  WiLDB,  C.  J.|  wu  ftbsent. 
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*LOMAS  ff.  BRADSHAW.    April  26.  [*620 

In  in  Mtion  by  tho  payee  against  the  maker  of  a  promissory  note,  it  is  no  answer  for  tbe  latter 
to  plead  that  the  only  eonsideration  for  the  giving  of  the  note  was  money  advanced  to  the 
maker  out  of  the  fiinds  of  a  friendly  loan  soeie^  of  which  both  maker  and  payee  were  mem- 
hen,  and  that  the  payee  was  suing  ns  treasurer  and  trustee  on  behalf  of  tbe  society. 

This  was  an  action  of  debt.  The  first  count  of  the  declaration 
alleged  that  the  defendant,  on  the  30th  of  Maj,  1845,  made  his  pro- 
missory note  for  452.,  payable,  three  months  after  date,  to  the  plaintiff 
or  his  order. 

The  defendant  pleaded, — thirdly,  that  before  and  at  the  time  of  the 
making  of  the  said  promissory  note,  there  was,  and  thence  until  the 
time  of  the  commencement  of  this  suit  continued  to  be,  and  still  was, 
a  certain  copartnership  of  persons  using,  and  known  by,  the  name  of 
<<ThG  Manchester  Dog  and  Partridge  Thirty  Pound  Money  Society," 
the  names  of  which  persons,  except  those  of  the  plaintiff  and  the  de- 
fendant, were  to  the  defendant  imknown ;  and  that,  before  and  at  the 
time  of  the  making  of  the  said  promissory  note,  and  thence  until  the 
commencement  of  this  suit,  the  plaintiff  and  defendant  were  and  still 
continued  respectively  members  of  and  copartners  in  the  said  copart- 
nership ;  that  the  said  promissory  note  was  so  made  by  the  defendant, 
for  the  purpose  of  securing  the  repayment  to  the  said  copartnership  of 
a  certain  sum  of  money,  to  wit,  452.,  then  advanced  by  the  said  copart- 
nership to  the  defendant  from  and  out  of  the  funds  of  the  said  copart- 
nership, for  and  to  the  use  of  the  said  copartnership ;  that  there  nevet 
was  any  consideration  or  value  for  so  as  aforesaid  making  the  said  pto^ 
missory  note,  except  as  aforesaid ;  and  that  the  plaintiff  had  brought 
the  present  action  against  him,  the  defendant,  and  then  sued  him,  tht 
defendant,  upon  the  said  note,  on  behalf  of  and  for  the  use  and  benefit 
of  himself,  the  ^plaintiff,  and  of  him,  the  defendant,  and  the  r^/>»| 
other  members  and  copartners  of  and  in  the  said  copartnership, —  ^ 
verification. 

Fourthly,  that  before  and  at  the  time  of  the  making  of  the  said  pro- 
missory note  as  thereinafter  mentioned,  there  was,  and  thence  until  and 
at  the  commencement  of  this  suit  there  continued  to  be,  and  still  was,  a 
certain  copartnership  of  persons  using,  and  known  by,  the  name  of 
^<  The  Manchester  Dog  and  Partridge  Thirty  Pound  Money  Society," 
the  names  of  which  persons,  except  that  of  the  defendant,  were  to  the 
defendant  unknown ;  that,  before  and  at  the  time  of  the  making  of  the 
said  promissory  note,  as  thereinafter  mentioned,  he,  the  defendant,  was 
a  member  of  and  copartner  in  the  said  copartnership^  and  the  plaintiff 
was,  before  and  at  the  last-mentioned  time,  the  treasurer  and  trustee 
of  the  same  copartnership ;  that  the  defendant,  as  in  tbe  first  count 
mentioned,  made  and  delivered  the  said  promissory  note  to  the  plaintiff, 
as  treasurer  and  trustee  as  aforesaid,  for  securing  the  repayment  by  the 
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defendant  to  the  said  society,  of  a  certain  sum  of  money,  to  wit,  the  sum 
of  452.,  then  advanced  by  the  said  copartnership  to  the  defendant,  as 
such  member  as  aforesaid,  out  of  the  funds  of  the  said  copartnership,  to 
be  repaid  by  the  defendant  to  the  said  copartnership  for  and  to  the  use 
of  the  said  copartnership  ;  that  he,  the  defendant,  as  in  the  declaration 
mentioned,  made  and  delivered  the  said  promissory  note  to  the  plain- 
tiff, as  such  treasurer  and  trustee  as  aforesaid,  for  securing  the  repay- 
ment by  the  defendant  to  the  said  society  of  a  certain  sum  of  money,  to 
wit,  the  sum  of  452.,  then  advanced  by  the  said  copartnership  to  the 
defendant  as  such  member  as  aforesaid,  out  of  the  funds  of  the  said 
copartnership,  for  and  to  the  use  of  the  said  copartnership ;  that  there 
*fi991  ^®^®^  ^*^  *^y  consideration  or  value  *for  the  s&id  making  of  the 
-*  said  note,  except  as  aforesaid  ;  and  that,  at  the  time  of  the  com- 
mencement of  this  suit,  the  plaintiff  held,  and  still  continued  to  hold, 
the  said  note,  as  treasurer  and  trustee  of  and  for  the  said  copartner- 
ship, and  commenced  this  suit,  and  then  sued  thereon,  as  such  trustee 
on  behalf  and  for  the  benefit  of  the  defendant  and  the  other  membeis 
of  the  said  copartnership, — verification. 

Demurrer,  and  joinder. 

Cowling^  in  support  of  the  demurrer. — The  pleas  are  bad.  Tte 
grounds  of  defence  here  relied  on  are  two, — ^first,  a  total  absence  cf 
consideration  for  the  giving  of  the  note, — secondly,  that,  inasmuch  as 
both  the  plaintiff  and  the  defendant  are  interested  in  the  funds  of  the 
partnership,  the  plaintiff  is  not  in  a  situation  to  sue  upon  the  note  ;  being, 
in  effect,  both  debtor  and  creditor.  The  first  objection  is  clearly  with- 
out foundation.  It  is  perfectly  consistent  with  the  pleas,  that  the 
defendant  received  the  whole  452. ;  and  the  receipt  of  the  money  would 
be  ample  consideration  for  the  note.  To  constitute  a  defence,  the 
defendant  should  show  that  the  failure  of  consideration  was  such,  that, 
if  this  were  money,  instead  of  a  promissory  note,  he  could  have  reco- 
vered it  back  as  money  had  and  received  to  his  use.  The  case  of 
Stephens  v.  Wilkinson,  2  B,  &  Ad.  820  (E.  C.  L.  R.  vol.  22),  is  very 
much  in  point.  There,  in  an  action  by  the  payee  against  the  acceptor 
of  a  bill  of  exchange  drawn  for  the  balance  of  purchase-money  of  arti- 
cles bought  at  a  sale,  it  was  held  to  be  no  defence,  that,  two  months 
after  the  delivery  of  the  goods  to  the  vendee,  the  vendor  forcibly  retook 
possession  of  them ;  for,  the  vendee  cannot  treat  that  act  as  a  rescind- 
ing of  the  contract,  but  must  bring  trespass.  Parkb,  J.,  there  says : 
i^r^nsyy  *^^  Assuming  that  all  the  goods  were  taken  possession  of  by  the 
^  vendor  (which  does  not  distinctly  appear),  to  constitute  want  of 
consideration  a  defence  to  a  bill  of  exchange,  there  must  be  such  a  total 
failure  as  would  have  enabled  the  vendee  to  recover  back  the  whole 
money,  if  money  had  been  paid  instead  of  the  bill.  Total  failure  of 
consideration  is,  where  the  party  has  been  deprived  entirely  of  all  bene- 
fit of  the  thing  for  which  the  thing  was  given ;  and  then  he  might  recover 
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back  the  money  paid,  if  there  had  been  a  money  payment/'     Apply  thai 
here :  if  the  defendant  would  have  had  no  defence  had  this  been  money, 
he  clearly  has  none  to  this  note.     So,  in  Jones  v,  Jones,  6  M.  &  W.  84,f 
in  debt  by  the  payee  against  the  maker  of  a  promissory  note  payable 
on  demand,  a  plea  that  the  note  was  given  as  and  for  the  pnrchase- 
money  to  be  paid  to  the  plaintiff  for  land  agreed  to  be  sold  by  the 
plaintiff  to  the  defendant,  and  that  no  memorandum  or  note  of  the  con- 
tract in  writing  was  signed  by  the  defendant,  or  any  person  lawfully 
aathorized  by  him,  and  that  there  was  not  any  consideration  or  value 
for  the  making  or  payment  of  the  note,  except  as  aforesaid, — was  held 
bad  on  general  demurrer.     The  plaintiff's  right  to  sue  upon  the  note  is 
in  no  degree  affected  by  the  relative  position  of  the  parties.     In  Sharp 
V,  Warren,  6  Price,  181,  it  was  held  that  assumpsit  for  money  had  and 
received  may  be  maintained  against  one  who  had  been  a  member  of  a 
benefit  club,  for  money  intrusted  to  his  keeping  by  the  rest  of  tho 
fiociety,  in  the  name  of  the  officers  properly  appointed  for  managing 
their  affairs,  under  the  articles  ;  and  it  is  no  objection  to  such  an  action, 
that  the  defendant  was  a  partner  or  tenant  in  common.     In  Jackson  r. 
Stopherd,  2  C.  &  M.  361,t  Batlet,  B.,  says :  «  Upon  the  general  ruW 
of  law  there  is  no  difficulty.     '''One  partner  cannot  maintain  an  rn^caA 
action  for   a  balance   on   the   partnership   account,   until  the  ^ 
accounts  have  been  settled  and  adjusted,  and  until  it  is  ascertained 
what  is  the  balance  due  from  the  partner  against  whom  the  claim  is 
made.     But  there  may  be  special  bargains  by  which  particular  transac- 
tions are  insulated  and  separated  from  the  winding  up  of  the  concern, 
and  are  taken  out  of  the  general  law  of  partnership.*'     Here,  the  note 
declared  upon  is  made  payable  to  thd  plaintiff,  and  he  alone  has  a  legal 
right  to  sue  upon  it.     Jones  v.  WooUam,  5  B.  &  Aid.  769  (E.  C.  L.  R. 
vol.  7),  1  D.  &  R.  893  (E.  C.  L.  R.  vol.  16),  2  Chitt.  R.  322  (E.  C.  L. 
R.  vol.  18),  is  also  an  authority  to  show  that  this  objection  is  not  well 
founded. 

OromptoTij  contrd.. — The  pleas  are  good.  There  was  clearly  no  con- 
sideration for  the  giving  of  the  note,  as  between  these  parties,  though 
tliere  might  have  been  as  between  the  plaintiff  and  the  other  members 
of  the  society  and  the  defendant. 

Wilde,  C.  J. — I  am  of  opinion  that  neither  of  these  pleas  affords 
any  defence  to  this  action.  The  defendant,  a  member  of  the  society, 
borrows  out  of  a  fund  in  which  the  whole  are  interested  a  certain  sum 
of  money  for  his  own  individual  use,  and  gives  a  promissory  note  for  the 
amount,  payable  to  the  plaintiff.  I  see  no  pretence  for  suggesting  any 
want  or  failure  of  consideration,  or  any  principle  upon  which  the  plain- 
tiff is  prevented  from  enforcing  the  security. 

The  rest  of  the  court  concurring. 

Judgment  for  tne  plaintiff. 
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The  Judges  who  sat  in  Banco  daring  this  Tonn  were : 

Wilde,  C.  J.  Maule,  J. 

Cresswbll,  J.  Talfourd,  J. 


HUDSPETH  V.  TAENOLD.    May  22. 

i .,  the  manager  of  a  theatre,  by  letter,  propotea  to  B.,  an  aetor,  an  engagement  at  2^.  per  week, 
determioable  by  a  month'i  aotioe.  B.  performa  under  thie  proposal.  Notice  ie  giren  by  letter 
to  B.  to  determine  the  employment,  nnlete  B.  wUl  oonient  to  a  redaction  of  salary.  In  a  tbihi 
letter,  A.  writes,  "  I  h$i$9  received  your  letter,  and  upon  reoonsideration,  will  give  yon  the 
aame  torma,  2^.,  for  the  aammer  aeaaon."  Held,  that  the  firtt  and  third  letters  contained  merelr 
proposals,  and  that  as  no  agreement  was  constituted  between  the  parties  until  those  proponit 
had  been  expressly  aceepted,  or  tacitly  aoquiesocd  in,  by  B.,  the  oorrespondence  was  adnifi- 
sible  in  eridenoe  without  an  agreement  stamp. 

In  debt  for  50/.  the  defendant  pleaded  as  to  15^  6«.  Sd,  non-Joinder  of  a  co-debtor,  and  ss  to 
the  residue,  never  indebted.  The  defendant  obtained  a  Terdiot  upon  the  non-joinder.  As  to 
the  residue,  the  plaintiff  proved  a  debt  for  35^  5«.  Sd.,  reduced  by  payments  to  11/.  5#.  Sd. 
Held,  that  the  defendant  was  entitled  to  a  suggestion  to  deprive  the  plaintiff  of  eosts,  under 
the  County  Courts  Act,  9  A  10  Viet  c.  95,  s.  129. 

Debt,  for  50L  due  for  wages.  The  defendant,  as  to  15Z.  6t.  8d,y 
pleaded  non-joinder  of  J.  K.,  a  co-debtor ;  and,  as  to  the  residue,  nun- 
quam  indebitata. 

At  the  trial  before  Wilde,  C.  J.,  at  Westminster,  after  the  last  term, 

♦ft9fti  ^*  appeared  that  the  plaintiff  acted  at  the  *Pavilion  Theatre,  of 

-'  which  the  defendant  was  manager,  from  Christmas,  1848,  to 

May,  1849,  when  the  defendant  took  J.  K.  into  partnership ;  and  that 

the  151,  6s.  8d,  mentioned  in  the  plea  was  for  services  performed  daring 
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the  partnership.     To  prove  his  title  to  salary  for  twenty-two  weeks  at 
the  rate  of  21,  per  week,  the  following  letters  were  offered  in  evidence : — 

« 17th  November,  1848. 
"  Sir, — K  you  are  disposed  to  take  a  weekly  salary  of  2Z.,  and  a 
clear  half-yearly  benefit,  I  think  I  could  receive  you  at  Christmas,  pro- 
vided the  terms  suit  you,  and  a  month's  notice  on  either  side  in  case  of 
separation.  I  beg  to  apologize  for  not  answering  a  former  application. 
Perhaps  you  will  be  more  polite,  and  let  me  have  your  reply. 

«£mma  Yarnold." 

« 14th  April,  1849. 
«  Sir, — I  am  desired  by  Mrs.  Tarnold  to  inform  you,  that  *  *  *  she 
can  only  offer  you  for  the  ensuing  summer  season,  the  sum  11.  10s.  ydr 
week.  Should  this  not  meet  your  views,  Mrs.  T.  is  reluctantly  com- 
pelled to  inform  you  that  your  services  will  not  be  required  after  the 
26th  June,  1849.  An  answer  is  required  not  later  than  the  18th  of 
April  Gharlss  Gerrard,  for 

«  Mrs.  Tarnold." 

«  21st  April,  1849. 
"  Sir, — I  have  received  your  letter,  and,  on  reconsideration,  will  ghe 
you  the  same  terms,  21.  per  week,  for  the  summer  season. 

"Emma  Yarnold." 

It  was  objected  that  these  letters  could  not  be  read  for  want  of  a 
stamp. 

This  objection  was  overruled,  and  the  plaintiff  obtained  a  verdict  for 
11/.  5«.  8d.,  being  the  amount  of  *salary  due  at  21.  per  week,  r-^r^nj 
after  deducting  the  151.  6».  8d.,  for  which  the  defendant  was  *- 
not  solely  liable,  and  payments  to  the  amount  of  247.  made  on  account. 
Leave  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
court  should  be  of  opinion  that  the  letters  were  not  admissible  in  evi- 
dence under  the  circumstances. 

In  Easter  term,  Hawkins  obtained  a  rule  nisi  to  enter  a  nonsuit,  or 
a  suggestion  to  deprive  the  plaintiff  of  costs  under  the  County  Courts 
Act.(a) 

Joyce  now  showed  cause. — The  first  letter  contained  a  proposal, 
accompanied  by  a  request  that  the  plaintiff  would  reply  to  it.  The 
proposal  appears  to  have  been  acceded  to,  on  the  part  of  the  plaintiff, 
either  expressly  by  parol,  or  tacitly  by  acting  under  it.  But  such 
acquiescence  would  not  have  the  effect  of  converting  the  proposal  itself 
into  an  agreement  requiring  a  stamp.  The  actual  agreement  between 
the  parties  would  consist  partly  of  the  proposal  in  writing,  and  partly 
of  matter  extrinsic  of  the  writing ;  VoUans  v.  Fletcher,  1  Exch.  20  ;t 

(a)  9  A  10  Vi«t.  e.  95, 1. 129. 
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16  Law  Journ.  (Exch.)  N,  S.  173.(a)  In  that  case,  a  letter  of  allot- 
ment of  shares  in  a  railway  company  was  held  not  to  require  a  stamp, 
the  contract  not  being  complete  until  acceptance  of  the  allotment, 
though  made  in  answer  to  an  application  for  shares.  The  second  letter 
merely  contains  a  notice  for  determining  the  then  current  engagement. 
The  third  letter  simply  renews  the  original  proposal.  There  was  no 
contract  between  the  parties  until  that  proposal  was  acceded  to,  either 
expressly  or  tacitly.  [Maulb,  J. — Is  there  not  a  case  in  the  Exchequer 
*fi9ftl  Chamber  in  which  a  *letter  of  allotment  of  railway  shares  was 
-■  held  to  be  receivable  in  evidence  without  a  stamp  ?]  That  is  the 
case  of  Moore  v.  Garwood,  19  Law  Journ.  (Exch.)  N.  S.  15. 

Again,  to  make  a  stamp  necessary,  the  instrument  must,  upon  the 
face  of  it,  refer  to  a  matter  exceeding  the  value  of  20Z.  The  engage- 
ment might  last  only  a  few  weeks ;  it  might  be  put  an  end  to  at  anv 
time  by  giving  a  week's  notice. 

With  respect  to  that  part  of  the  rule  which  prays  for  the  entry  of  a 
suggestion  under  the  County  Courts  Act,  the  first  objection  is,  that 
the  afiSdavit  is  insufficient.  Where  an  affidavit  describes  the  deponent 
as  a  party  to  the  suit,  it  may  not  be  necessary  to  give  the  addition  of 
the  deponent,  but  the  place  of  residence,  here  omitted,  should  appear. 
In  Sharpe  v.  Johnson,  4  Dowl.  P.  C.  324,  S.  C.  2  New  Cases,  246  (E. 
C.  L.  R.  vol.  29),  2  Scott,  407  (E.  C.  L.  R.  vol.  30),  1  Hodges,  298. 
TiNDAL,  C.  J.,  observes :  "  The  object  of  that  rule  (J)  was  to  make  tho 
opposite  party  acquainted  with  the  residence  of  the  deponent ;  but  I 
am  of  opinion  that  it  does  not  apply  to  the  case  of  a  prisoner.  He  i?, 
in  effect,  on  the  floor  of  the  court ;  and  it  would  be  absurd  to  require 
him  to  state  his  residence,  when  the  plaintiff,  by  opposing  his  discharge, 
must  know  where  he  is."  [Maulk,  J. — The  object  of  the  rule  is  to 
identify  parties.  Is  it  not  the  general  practice  merely  to  describe  the 
plaintiff  and  the  defendant  as  <<  the  above-named  plaintiff  and  defend- 
ant?" What  rule  is  there  which  requires  a  plaintiff,  every  time  he 
makes  an  affidavit,  to  show  where  he  resides?  The  learned  jndge 
referred  to  the  case  of  Shirer  v.  Walker,  2  M.  &  G.  917  (E.  C.  L.  R. 
vol.  40),  8  Scott,  N.  R.  255.] 

This  is  not  a  case  in  which  the  plaintiff  might  have  brought  his  action 
in  the  county  court.  In  those  courts,  a  plea  in  abatement  for  non- 
*fi^Ql  j°^°^®^  ^^  ^^*  ^allowed.    At  the  time  the  action  was  commencel 

""^^  it  was  brought  for  more  than  20Z.  The  jury  gave  him  12/.  be- 
yond the  15Z.  6«.  8d.  With  regard  to  the  latter  sum,  the  plaintiff's 
right  of  action  in  this  court  is  suspended  until  the  co-debtor  is  joined 
as  a  co-defendant.  But  by  sect.  68  of  9  &  10  Vict.  c.  95,  a  demand  i> 
recoverable  in  the  county  court  without  serving  or  suing  a  party  jointly 

(a)  The  ftpplioatton  in  that  ease  was  for  twenty  ibares  in  the  Birmtoghani,  West  BromwicH. 
Ac,  Janotion  Railway,  the  letter  of  allotment  gave  ten  only,  and  imposed  special  terms,  to  whieh 
there  had  been  no  allusion  in  the  plaintiff's  letter  of  application. 

(&)  Reg.  Gen.  H.  T.  2  W.  4,  s.  5. 
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answerable.  The  debt,  therefore,  to  be  sued  for  in  the  county  court, 
would  have  exceeded  201.  [Crbsswbll,  J. — How  do  we  know  that  the 
debt  i%  so  large  as  you  suggest  ?]  The  record  shows  an  admission  of  a 
debt  of  15Z.  6».  8d. ;  the  plea  alleges  only  matter  in  delay  of  payment. 
[Cresswell,  J. — Does  the  plea  admit  the  debt?]  It  does.(a)  [Maulb, 
J.— The  defendant  now  says  you  should  have  sued  me  and  my  partner 
for  loL  6«.  8i.,  and  myself  alone  for  11?.  58.  8d.]  If  the  defendant 
had  not  pleaded  in  abatement,  it  is  clear  the  plaintiff  must  have  reco- 
vered more  than  20Z.  That  plea  is  not  in  avoidance  of  the  debt,  but  in 
delay  of  the  remedy. 

Another  objection  to  this  application  is  this.  The  58th  section  of  9 
k  10  Vict.  c.  95,  enacts :  "  That  all  pleas  of  personal  actions,  where 
the  debt  or  damage  claimed  is  not  more  than  20Z.,  whether  on  balance 
of  account  or  otherwise,  may  be  holden  in  the  county  *court."  r^^on 
There  is  no  decision  upon  this  point  in  the  superior  courts  ;(6)  ^ 
hut  in  the  county  courts  it  has  been  held,  that  the  balance  of  account 
for  which  a  plaint  will  lie  in  the  county  court  must  be  a  balance  struck, 
and  not  a  balance  to  be  ascertained.  Suppose  a  builder's  bill  to  be 
reduced  by  payments  below  201.  To  recover  anything,  the  plaintiff 
might  be  required  to  prove  work  done  to  the  amount  of  several  hun- 
dreds of  pounds.  It  is  otherwise  when  a  balance  has  been  struck  ;  in 
nMch  case  it  is  not  necessary  to  go  beyond  proof  of  the  striking  of 
t  io  balance.  The  title  of  the  act  is,  "  for  the  more  easy  recovery  of 
tnall  debts  and  demands." 

Hawkins  and  Prentice,  contr^. — If  the  agreement  appear,  primd 
fieie,  to  relate  to  a  matter  of  the  value  of  20Z.,  a  stamp  is  necessary, 
ifere,  the  agreement  was  an  agreement  for  a  year  at  21.  a  week,  though 
tlie  amount  might  be  reduced  by  the  notice  to  less  than  20?.  [Maule, 
J — Is  there  any  authority  for  that?]  Shephard  v.  Whible,  8  Carr.  & 
V  534  (E.  C.  L.  R.  vol.  34),  shows  that  it  is  not  necessary  that  the 
''  mtract  should  ultimately  operate  as  an  agreement  for  more  than  20Z. 
I  .ere,  the  parties  might,  if  they  thought  proper,  have  reduced  the 
dinount;  but,  until  that  was  done,  the  yearly  agreement  remained. 
[Maule,  J.,  referred  to  Laythoarp  v.  Bryant,  2  New  Cases,  735  (E.  C. 
L.  R.  vol.  29),  3  Scott,  238  (E.  C.  L.  R.  vol.  36),  2  Hodges,  25.(c)]. 

(/i)  As  to  this  point,  see  Goodo  r.  Lasbury,  I  C.  M.  A  R.  254,f  S.  C.  per  nom.  Gonid  v.  Ras- 
perrj,  2  Dowl.  P.  G.  707.  Id  that  case  it  waa  said,  arguendo,  that,  "A  plea  in  abatement  need 
not  confess  and  avoid.  The  defendant  is  not  bound  to  traverse  or  confess  all  the  matters  alleged. 
He  has  at  that  stage,  nothing  to  do  but  to  show  that  tho  plaintiff  may  have  a  better  writ;  and 
the  judgment  is  not  to  be  that  the  plaintiff  is  to  recover  or  not  on  the  allegations  npon  the  record, 
bot  that  the  writ  be  quashed,  or  that  tho  defendant  answer  over."  That  is  true  with  respect  to 
a  jndgroent  on  demurrer ;  but  if  in  an  action  of  debt,  issue  be  joined  upon  a  plea  in  abatement, 
and  that  issue  la  found  for  the  plaintiff,  tho  judgment  is  quod  recvperet.  As  there  is  in  such  a 
ease  no  verdict  finding  a  debt,  this  judgment  would  appear  to  rest  upon  an  espress  or  implied 
confession  of  the  debt  demanded. 

{b)  Post,  432,  433. 

(e)  In  that  case  it  was  held,  that  a  contract  for  the  sale  of  an  interest  in  land,  signed  by  the 
parehaaer  only,  was,  as  against  him,  a  sufficient  note  or  memorandum  of  tho  agreement,  to  satisfy 


631  HUDSPETH  v,  YARNOLD.     T.  T.  1850. 

^^01 -I       *The  letter  of  21st  April  is  an  agreement.     [Maule,  J.— 
-*  What  is  it  in  answer  to  ?    It  may  be  that  the  terms  were  proposed 
by  parol,  or  that  the  letter  referred  to  had  a  stamp.     You  must  show, 
not  merely  that  the  writing  may  have  been  one  that  required  a  stamp, 
but  that  it  did  require  one.]     Webb  t;.  Spicer,  18  Law  Joum.  Q.  B., 
14^,  shows  that  an  agreement  in  writing,  if  acted  upon,  need  not  be 
signed.     The  judgment  in  that  case  was  reversed  in  error,  but  upon 
another  ground.    [Maule,  J. — There  the  writing  did  purport  to  be  the 
agreement  of  the  parties.]     It  is  otherwise  if  it  appear  to  be  merely 
*fi^9l  ^^  oS^T.  *[Cresswell,  J. — Suppose  parties  talk  over  the  terms 
^  of  an  agreement  in  the  morning,  and  in  the  afternoon  one  of 
them  writes :  "I  agree  to  the  terms  we  talked  over  in  the  morning." 
Would  that  be  an  agreement  in  writing  ?     Maule,  J. — The  difficulty 
here  is,  that  the  letter  of  the  21st  April  says :  « I  have  received  your 
letter,  and,  on  reconsideration,  will  give  you  the  same  terms,  2?.  per 
week,  for  the  summer  season."     That  might  be  understood  as  import- 
ing  that  there  was  a  letter,  or  as  inferring  something  substituted  for  the 
letter,  or  that  the  letter  is  necessarily  part  of  the  agreement.    You  saj 
that  that  letter  should  have  been  stamped.     Grbsswell,  J. — Suppose 
the  plaintiff  had  never  served  the  defendant  for  the  summer  season, 
and  she  had  brought  her  action  for  a  breach  of  contract,  could  she  haie 
recovered  ?]    She  must  have  shown  that  Hudspeth  assented ;  and  that 
assent  might  have  been  by  parol  or  by  act  done. 

The  objection  to  the  affidavit  is  answered  by  the  known  practice. 
[Maule,  J.,  referred  to  Moore  v,  Garwood,  19  Law  Joum.  (Exch.)  N. 

the  requirement  of  the  fourth  section  of  the  Statute  of  Fniads,  on  the  ground  that  the  ligsfttiirt 
of  the  vendor  was  not  essential  to  the  completeness  of  the  contract  when  the  action  was  agaiast 
the  vendee. 

The  Statute  of  Frauds,  every  line  of  which  has  been  said  (first  possibly  by  some  practitioaer 
on  laying  down  his  fee-book)  to  be  worth  a  ubsidy,  is  loosely  worded ;  as  if  the  rough  draA  of 
the  bill  had  been  transferred  at  once  to  the  statute  roll.  The  fourth  section  speaks  of  "anr  cfi*- 
tract  or  tale  of  any  land,  Ac,"  meaning,  perhaps,  *'any  contract  for  the  sale."  The  words  "tbe 
parties  to  be  charged,"  were  probably  used  by  the  framer  of  the  bill,  as  equivalent  to  the  word^ 
*'  the  parties  chargeable,"  but  in  Laythoarp  v.  Bryant,  and  in  many  other  cases,  the  courts,  witb- 
oQt  assigning  any  reason  for  so  doing,  have  rejected  the  words  "to  be"  and  have  read  the  woHi 
"the  party  to  be  charged,"  as  if  they  had  been  "the  party  actually  charged  in  the  acliom."  U 
has  even  been  held  that  the  words  <•  the  partiet  to  be  charged,"  in  the  1 7th  section,  mean  oot 
both  parties,  but  the  one  party  charged  in  the  action. 

In  Laythoarp  r.  Bryant,  Tikdal,  C.  J.,  says  (2  New  Cases,  745),  "  But  then  it  is  said,  unlets  tbo 
defendant  signs  there  is  no  mutuality.  Whose  fault  is  that?  The  defendant  might  have  reqaired 
the  vendor's  signature  to  the  contract."  It  seems  here  to  be  intimated  that  the  omission  by  Ui« 
vendor,  to  comply  with  the  requirements  of  the  statute,  was  the  fault,  not  of  the  party  omittiag, 
but  of  the  party  to  be  prejudiced  by  the  omission,  and  that  the  defendant,  before  be  ventured  to 
become  a  purchaser,  ought  to  have  made  himself  master  not  only  of  the  Statute  of  Frandi,  bvt 
of  the  conflicting  rulings  in  the  courts  of  law  and  of  equity  upon  its  provisions,  and  that  hsTisg 
done  that,  he  should  have  shaped  his  course  in  strict  aocordance  with  these  deeisions,  some  of 
which  it  may  be  difficult  to  reconcile  with  justice  or  grammar.  It  is  said  that  mutuality  of  agne- 
ment  is  sufficient  without  mutuality  of  remedy;  but  if  agreements  are  to  be  construed  with  refer- 
ence to  the  apparent  or  presumed  intention  of  the  parties,  it  seems  to  be  allowable  to  doubt  tbst 
it  was  the  intention  of  the  parties  that  one  of  them  should  bind  himself  whilst  the  other  remaiaed 
unbound.  And  see  Walker  v.  Constable,  2  Esp.  N.  P.  0.  659,  1  Bos.  k  PulL  306 ;  Ferret  r. 
Oven,  ]  Mann.  3t  R.  223  (E.  C.  L.  B.  vol.  17). 
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S.  15,  and  Drant  v.  Brown,  3  B.  &  C.  665  (E.  C.  L.  R.  vol.  10),  5  D.  & 
R.  582  (E.  C.  L.  R.  vol.  16).(a)].  Here,  the  letters  were  offered  at  tlie  trial 
to  prove  the  agreement.  [Maule,  J. — That  was  the  case  also  in  Drant 
v»  Brown.  It  is  what  always  must  be  done  when  a  written  proposal  is 
accepted  by  parol.  It  is  only  when  the  whole  agreement  is  in  writing 
that  a  stamp  is  necessary.] 

The  plaintiff  has  only  recovered  IIZ.  5».  Sd.  The  debt  owing  by  the 
defendant  alone  was,  it  is  true,  originally  more  than  201. ;  but  it  had 
been  reduced  below  20Z.  by  payments  made  before  action  brought. 
There  was,  therefore,  nothing  to  prevent  the  plaintiff  from  suing  the 
defendant  in  the  county  court  for  the  amount  which  he  has  recovered, 
that  being  a  debt  distinct  from  *the  sum  due  from  the  defendant  rj(t/.qq 
and  J.  K.  jointly.  Walker  v.  Watson,  8  Bing.  414  (E.  C.  L.  R.  ■- 
vol.  21),  1  Moore  &  Scott,  674  (E.  C.  L.  R.  vol.  28),  Chitt.  by  Arch 
bold,  1401. 

Wilde,  C.  J. — ^As  to  the  plaintiff's  first  point,  I  have  no  doubt  that 
the  letter  of  the  21st  April  was  a  mere  proposal,  requiring  some  act  to 
show  assent,  to  constitute  an  agreement  between  the  parties.  It  is 
clear  that  upon  these  letters  alone  no  action  could  have  been  main- 
tained. 

As  to  the  second  point,  the  particulars  delivered  show  that  the  action 
was  brought  to  recover  22Z.,  reduced  by  payments  to  something  about 
12/.  This  is,  therefore,  a  case  in  which  a  verdict  has  been  found  for 
the  plaintiff  for  a  sum  less  than  20Z.,  entitling  the  plaintiff  to  have 
judgment  for  the  sum  recovered,  and  no  costs,  under  the  129th  section 
of  the  County  Courts  Act.(6) 

Maule,  J. — I  am  of  the  same  opinion.  Here  there  was  a  proposal 
on  the  part  of  the  defendant  to  pay  30».  per  week.  After  this  she 
offers  40«.  a  week.  If  the  plaintiff  chose  to  accept  those  terms,  there 
would  be  an  agreement.  So  if,  without  saying  anything,  he  entered 
into  her  service,  Drant  v.  Brown  and  Moore  v.  Garwood  show  that  a 
proposal  not  accepted  in  writing,  does  not  require  a  stamp.  Here  the 
true  construction  of  the  letters  is,  that  this  amounted  merely  to  a  pro- 
posal. 

As  to  the  suggestion,  it  appears  that  the  plaintiff  served  the  defend- 
ant alone  a  certain  number  of  weeks  at  21.  per  week,  and  had  received 
as  much  as  reduced  *the  claim  to  about  12?.     That  was  a  de-  r^f*oA 
mand  for  which  the  plaintiff  might  have  clearly  recovered  in  the  *- 
county  court. 

(a)  And  8€e  Bowen  v.  Fox,  2  M.  A  R.  167  (E.  C.  L.  R.  toL  17);  BetheU  v.  Bleneowoi  8  M.  a? 
G.  119  (E.  C.  L.  R.  vol.  42),  3  Scott,  K.  R.  568;  Chanter  v.  Diekinaon,  5  M.  A  G.  253  (E.  C.  L. 
R.  vol.  44). 

(6)  See  Woodhams  v.  Newman,  7  C.  B.  654  (E.  G.  L.  R.  vol.  62) ;  Beswiok  v.  Capper,  ib.  669 ; 
Arards  v.  Rhodes,  22  Law  Journ.  (Excb.)  N.  S.  106.  In  the  last  case  it  is  reported  that  the  jodgo 
of  the  county  court  gare  a  judgment  of  nonsuit  in  a  case  in  which  he  held,  and  correcUy  held^ 
that  he  had  no  jurisdiction ;  but  this  point  does  not  appear  to  have  been  argued  or  noticed. 

VOL.  IX. — 21 
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Crbsswell,  J.,  and  Talfourd,  J.,  concurred. 

Rule  discharged  as  to  the  nonsuit,  absolute  as  to  the  sugges- 
tion. 


CANNAN  and  GRIMLEY,  Assignees  of  TANNER,  a  Bankrupt,  r. 

HARTLEY. 

k,  is  tenant  to  B.  of  rooms,  for  a  term  of  years.  Upon  the  bankraptey  of  B.,  A.  seods  the  key  of 
the  rooms  to  the  office  of  the  official  assignee,  where  it  is  left  with  a  clerk,  who  is  told  that 
it  is  the  key  of  the  rooms  which  A.  had  occupied.  A.  immediately  quits  possession,  sod 
no  farther  communication  takes  place.  Held,  not  to  amoant  to  a  snrrender  by  act  or  open- 
tion  of  law. (a) 

Assumpsit  for  six  quarters'  rent,  accruing  due  to  the  plaintiffs,  as 
assignees,  on  the  29th  of  September,  1849,  on  a  demise  of  rooms, 
apartments,  fixtures,  chattels,  and  effects,  by  the  bankrupt,  for  three 
years  from  25th  of  March,  1847,  with  a  count  on  an  account  stated 
with  the  plaintiffs  as  assignees. 

^^o^T  *Plea,  first,  non  assumpsit ;  secondly,  to  the  first  count,  that 
-*  after  the  plaintiffs  became  assignees,  and  before  any  part  of  the 
money  in  the  first  count  became  due,  to  wit,  on,  &c.,  the  defendant 
surrendered  and  yielded  up  to  the  plaintiffs  as  assignees  the  said  rooms, 
apartments,  fixtures,  chattels,  and  effects,  and  the  plaintiffs  as  assignees 
then  accepted  (6)  of  such  surrender,  and  took  possession  of  such  rooms, 

(a)  A  surrender  by  act  and  operation  of  law  takes  place  when  the  tenant  of  a  particnlar  e«tat€ 
becomes,  party  to  an  act  baring  some  other  object  than  that  of  a  surrender,  but  which  object  cts- 
not  be  effected  whilst  the  particular  estate  continues.  See  the  cases  collected,  Com.  Dig.  tit  Sur- 
render I. ;  20  Vin.  Abr.  tit  Surrender  F.  O.  In  these  cases  the  presumed  surrender  is  sls« 
presumed  to  hare  preceded  the  act  to  which  the  tenant  is  party. 

In  some  recent  cases  the  courts,  more  and  more  unwilling  to  frustrate  the  intentions  of  tb« 
parties  by  a  strict  adherence  to  the  Statute  of  Frauds,  hare  gone  beyond  this,  and  hare  held  tb»c 
an  act,  the  direct  and  the  only  operation  of  which  is,  to  extinguish  the  particular  estate,  an  act  done 
ipeienmo  animo  eurmmreddendif  and  differing  in  nothing  from  an  express  rerbal  surrender  except 
by  its  informality,  may  be  treated  as  creating  a  snrrender  by  act  and  operation  of  law— ^a  eoa- 
struction  tending  to  make  the  exception  nearly  co-extensire  with  the  enactment,  and  recnilin^ 
the  times  when — as  was  the  fate  of  the  statute  De  Donis — ^an  act  of  parliament  might  be  repealed 
by  judicial  scatuteness.  An  unqualified  statement  of  this  principle  occurs  in  Lynch  r.  Lynch,  6 
Irish  Law  Rep.  131,  where  Brady,  C.  B.,  says,  <' A  surrender  by  act  and  operation  of  law,  I 
think,  may  properly  be  stated  to  be  a  surrender  effected  by  the  construction  put  by  the  courts  on 
the  acts  of  the  parties,  in  order  to  give  to  those  acts,  the  effect  substantially  intended  by  them." 

(6)  This  allegation  appears  to  be  unnecessary,  since  without  any  anent,  either  expressed  cr 
implied,  on  the  part  of  the  surrenderee,  the  estate  vests  in  him  by  the  mere  act  of  the  surrenderor, 
until  actual  dinent.  See  Thompson  r.  Leach,  2  Salk.  618,  and  the  note  (6)  in  the  sixth  ediiion 
Thompson  v.  Leach  is  also  reported  3  Ler.  234,  Lord  Holt,  665,  Carthew,  211,  250,  3  Mod.  290, 
1  Shower,  296,  Freeman,  502,  2  Vcntr.  198.  In  that  case  it  had  been  at  first  held  in  C.  P.,  con- 
trary to  the  opinion  of  Vbntris,  J.,  that  assent  on  the  part  of  the  surrenderee,  was  necessary  for 
the  purpose  of  vesting  the  interest  in  him.  And  in  Townson  v.  Tickell,  3  B.  A  Aid.  31  (B.  C  L. 
n.  vol.  5),  the  Court  of  King's  Bench,  not  being  aware  that  the  judgment  in  Thompson  r.  Leach 
had  been  reversed,  acted  upon  the  authority  of  the  original  orcrmled  decision.  Vide  4  Mann. 
A  R.  189,  n. 

See  also  Co.  Litt  113  a,  Ibid.  114  b,  Ibid.  245  a,  b,  Ibid.  837,  n.  294, 2  New  Oases,  70  (E.  C.  L. 
B.  vol.  29),  2  Scott,  128  (E.  C.  L.  R.  vol.  SO),  2  Swanst.  365,  371,  6  B.  A  C.  112  (B.  C.  L.  K.  vol 
J3),  9  D.  A  R.  136  (B.  C.  L.  R.  vol.  22),  2  N.  A  M.  806,  3  N.  A  M.  775,  n.  (E.  C.  L.  R.  roL  2«'. 
6  N.  A  M.  6,  2  M.  A  G.  690,  601  (E.  C.  L.  R  rol.  40),  6  M.  A  O.  456,  n.  (B.  C.  L.  B,  rol.  46),  I 
Mylne  A  K.  195,  Freeman  by  Smirke,  503,  n. 
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&c.,  and  from  thence  hitherto  hare  had  possession  thereof ;  thirdly,  to 
the  first  count,  that  after  the  making  of  the  promise,  and  before  any 
part  of  the  moneys  therein  mentioned  became  due,  to  wit,  on,  &c.,  the 
defendant  was  evicted  from  the  rooms,  &c.,  by  Erasimus  (sic)  Wilson, 
of  whom  Tanner  before  he  became  bankrupt,  and  the  plaintiffs  as 
assignees  since  his  bankruptcy,  held  the  rooms,  &c.,  as  tenants  thereof, 
and  the  "^defendant  hath  from  thence  hitherto  continued  so  rtfioa 
evicted ;  and  that  the  said  Erasimus  Wilson,  at  the  time  he  so  ^ 
evicted,  had  lawful  title  (a)  to  evict  the  defendant  and  the  plaintiffs  as 
assignees  aforesaid.     Verification. 

Beplication  to  both  the  special  pleas,  de  injurid. 

At  the  trial  before  Maule,  J.,  at  the  London  Sittings  in  last  term, 
the  plaintiffs  proved  a  demise  by  Tanner  before  his  bankruptcy,  to  the 
defendant,  for  three  years,  from  the  25th  of  March,  1847,  at  52Z.  10«. 
per  annum,  payable  quarterly.  Tanner  became  bankrupt  on  the  10th 
of  March,  1848.  The  rent  was  paid  by  the  defendant  to  the  assignees 
up  to  the  25th  of  March,  1848. 

In  May,  1848,  the  defendant  sent  the  key  of  the  rooms  to  the  office 
of  the  plaintiff  Cannan,  the  official  assignee ;  and  it  was  delivered  to  a 
clerk  there  as  the  key  of  the  demised  premises,  and  was  never  returned. 
On  the  same  day  the  defendant  quitted  the  premises,  placing  a  tin-plate 
on  the  door  giving  information  of  his  removal  to  another  locality.  No 
communication  took  place  between  the  plaintiffs  and  the  defendant 
until  a  little  before  Christmas,  1849,  when  payment  was  demanded  of 
the  six  quarters'  rent  now  sued  for. 

In  support  of  the  third  plea,  certain  proceedings  taken  by  William 
James  Erasmus  Wilson,(()  on  the  4th  of  October,  1848,  against  Tanner, 
to  obtain  possession  of  the  premises  so  deserted  by  Tanner,  there  being 
no  sufficient  distress  on  the  premises,  were  produced  ;  and  it  was  shown 
that  at  Christmas,  1848,  one  Elam  entered  under  Wilson  and  paid  rent 
to  him. 

It  was  conceded,  that  upon  the  first  issue  the  verdict  *must  ri^^Qfj 
be  for  the  plaintiff.    Upon  the  second  issue  it  was  contended,  on  ^ 
the  part  of  the  defendant,  that  there  had  been  a  surrender  by  opera- 
tion of  law ;  and  upon  the  third  issue,  that  he  was  discharged  by  an 
eviction  by  Wilson,  the  landlord  paramount. 

The  learned  judge  directed  a  verdict  for  the  plaintiffs  upon  all  the 
issues,  reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit ;  but 
it  was  ultimately  agreed  that  in  case  the  court  should  be  of  opinion 
that  there  was  any  evidence  of  an  eviction  or  of  a  surrender  proper 
to  go  to  the  jury,  a  verdict  should  be  entered  for  the  defendant. 

In  the  same  term  Edwin  Jamt%  moved  for  leave  to  enter  a  verdict 

(a)  Id  this  plea  it  is  not  sbown  how  WUboo's  title  to  evict  arose.  The  defect  would  not  be 
cored  by  a  verdict;  aa  a  lawfal  title  to  evict  might  have  been  anffioiently  proved  by  showing  an 
intry  warranted  by  a  forfeitore  incurred  by  the  defendant  himself. 

(ft)  The  variance  in  the  name^remaining  nnamendedi — would  appear  to  be  iistaL 
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for  the  defendant  upon  the  two  special  pleas  accordingly.  Upon  the 
first  point  he  cited  Dodd  and  Another  v.  Acklom,  6  M.  &  6.  672  (E. 
C.  L.  R.  vol.  46),  7  Scott,  N.  R.  415,  where  A.  and  B.,  having  demised 
a  house  to  C.  at  a  yearly  rent  payable  quarterly,  A.'s  wife  delivered 
the  key  to  C/s  wife.  C.  entered  and  occupied.  Before  the  first 
quarter's  rent  became  due,  C.'s  wife  delivered  back  the  key  to  A.,  who 
accepted  it.  This  was  held  to  amount  to  a  surrender  by  act  and  ope- 
ration of  law  within  the  exception  in  the  third  section  of  the  Statute 
of  Frauds. 

There  was  evidence  to  go  to  the  jury  on  the  last  issue. 

Wilde,  C.  J. — There  is  more  doubt  upon  your  second  point;  but 
you  may  take  your  rule  upon  both.  Rule  nisi. 

ByUij  Serjt.,  and  J.  M,  Cobbett^  now  showed  cause. — There  was  no 
evidence  which  could  have  been  properly  left  to  the  jury  in  support  of 
any  of  the  pleas.  The  sending  of  the  key  to  Oannan  was  no  surrender 
*«Qfti  ^^  teTUX ;  nor  would  it  have  amounted  to  a  surrender  even  *if 
-'  Gannan  had  been  the  sole  lessee.  But  one  co-lessor  cannot  ^> 
cept  a  surrender ;  at  least  he  cannot,  by  such  acceptance,  determine  tbe 
whole  interest  of  the  lessee.  Then  there  was  no  proof  that  the  clerk 
to  whom  the  key  was  delivered,  was  an  agent  to  accept  a  surrender. 

The  present  application  was  founded  upon  Dodd  and  Another  v. 
Acklom,  which  is  at  variance  with  all  the  cases  before  mentioned,  lu 
MoUett  V,  Brayne,  Campb.  103,  the  tenant  quitted  the  premises  with 
the  assent  of  the  landlord.  This  was  held  by  Lord  Ellenborough  to 
be  no  surrender  of  the  tenant's  interest,  though  he  held  only  from 
year  to  year,  and  no  answer  to  an  action  for  use  and  occupation ;  and 
the  court  refused  to  grant  a  rule  nisi  for  a  new  trial.  So,  here,  the 
only  act  done  by  the  tenant  was,  that  he  left  the  premises ;  there  was 
no  proof  that  the  landlord  went  in.  In  Doe  d.  Huddlestone  v.  John- 
son, M'Cl.  &  Young,  141, t  A.,  tenant  from  year  to  year,  after  Michael- 
mas, gave  notice  to  quit  at  Lady  Day.  The  premises  were  relet  to  B. 
by  auction,  at  which  auction  A.  was  a  bidder.  B.  was  not  let  into  pos- 
session. Held,  not  a  surrender  by  act  and  operation  of  law.  [Maule, 
J. — That  was  a  simple  attempt  to  repeal  the  statute  by  setting  up  a 
surrender  by  parol.  In  Dodd  and  Another  v.  Acklom,  the  facts  raised 
a  strong  presumption  that  the  landlord  had  taken  possession.]  The 
tenant  wished  to  get  rid  of  the  premises,  and  the  landlord  accepted  the 
key.  [Wilde,  C.  J. — The  tenant  deprived  himself  of  the  power  of 
taking  possession.]  In  Lyon  v.  Reed,  13  M.  &  W.  285,t  ^^e  authori- 
ties were  all  carefully  reviewed.  Great  doubt  is  there  expressed  aa  to 
the  decision  in  Thomas  v.  Oook,  2  B.  &  Aid.  119,  and  the  cases 
founded  upon  it,  including  that  of  Dodd  and  Another  v,  Acklom; 
from  which  last  case  I  hope,  however,  satisfactorily  to  distinguish  the 
*MQl  present.  That  *case,  as  to  one  important  point,  is  more  fully 
-*  reported  in  7  Scott,  N.  R.  415.     From  that  report  it  appears, 
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that  in  consequence  of  the  rent  due  to  the  superior  landlord  being  con- 
siderably in  arrear,  that  person  had  threatened  to  take  proceedings 
before  a  magistrate  for  the  recovery  of  the  possession  under  3  &  4 
Viet.  c.  84,  s.  18,  and  had  warned  the  defendant  not  to  bring  his  goods 
there ;  and  that  the  learned  judge  had  told  the  jury,  that  the  plaintiff 
was  entitled  to  recover  unless  the  defendant  had  made  out  to  their 
satisfaction,  that  he  waSy  hy  the  act  of  the  plaintiffs  prevented  from 
having  a  beneficial  occupation  of  the  premises  (a)  or  unless  the  agree- 
ment had,  by  the  consent  of  all  parties,  been  put  an  end  to  before  any 
rent  became  due. 

In  Lyon  v.  Reed,  13  M.  &  W.  285,t  the  Court  of  Exchequer  appears 
to  have  considered  that  a  demise  by  the  reversioner  to  a  stranger  with 
the  assent  of  the  owner  of  the  particular  estate,  does  not  amount  to  a 
snrrender  by  act  and  operation  of  law.  In  the  elaborate  judgment  pro- 
nounced in  that  case  by  Pares,  B.,  after  referring  generally  to  the  old 
authorities,  his  lordship  says :  {b)  <<  But  in  all  these  cases  it  is  to  be 
observed,  the  owner  of  the  particular  estate,  by  granting  or  accepting 
an  estate  or  interest,  is  a  party  to  the  act  which  operates  as  a  surrender. 
That  he  agrees  to  an  act  done  by  the  reversioner,  is  not  sufficient. 
Brooke,  in  his  Abridgment,  tit.  Surrender^  pi.  48,(c)  questions  the 
doctrine  of  Frowikk,  C.  J.,  who  says:(d)  *<If  a  termor  agrees  r^g^n 
that  the  reversioner  shall  make  a  feoffment  to  a  stranger,  this  is 
a  surrender ;'  and  says  he  believes  it  is  not  law.  And  the  contrary  was 
expressly  decided  in  the  case  of  Swift  v.  Heath,  Carthew,  110,  where  it 
was  held,(e)  that  the  consent  of  the  tenant  for  life  to  the  remainderman 
making  a  feoffment  to  a  stranger,  did  not  amount  to  a  surrender  of  the 
estate  for  life.  And  to  the  same  effect  are  the  authorities  in  Yiner's 
Abridgment,(5r)  Surrender^  F.  8  and  4.(A)  ♦  *  *  'Before  the  Statute 
of  Frauds,  the  tenant  in  possession  of  a  corporeal  hereditament,  might 
surrender  his  term  by  parol ;  and,  therefore,  the  circumstance  of  his 
delivering  up  his  lease  to  the  lessor,  might  afford  strong  evidence  of  a 
surrender  in  fact;  but  certainly  could  not,  on  the  principle  to  be  gathered 
from  the  authorities,  amount  to  a  surrender  by  operation  of  law,  which 
does  not  depend  upon  intention  at  all.''  With  respect  to  the  first  case 
in  which  it  was  suggested  that  there  could  be  a  surrender  by  a  demise 

(a)  This  point  woald  natarally  have  great  weight  with  the  Jury;  bat,  aa  it  doei  not  appear  to 
have  been  noticed  either  during  or  after  the  argnmenty  it  cannot  affect  the  deoiaion  aa  an  anthority 
upon  the  point  on  which  the  judgment  proceeded. 

(6)  Lyon  v.  Reed,  13  M.  it  W.  SOT.f 

(e)  The  plaoitum  mna  thua,  «  Frowike,  chief  joatioe :  ai  mon  tennor  agree  que  Jea  font  feoffe- 
ment  a  an  estranger,  ceo  est  un  anrrender.  Bt  il  dit  que  cet  caae  eat  adjudge  en  noatre  Iiyera~- 
Qoftre  nbi:  qaia  credo  qnod  non  eat  lex  (21  H.  7,  7)." 

{d)  This  waa  aaid  by  Frowike,  by  way  of  iUnatration,  in  anawering  a  question  upon  a  totaUy 
different  point,  upon  which  Yaxley,  Serjt,  had  reqneated  the  opinion  of  the  court 

(e)  So  decided  upon  a  apecial  verdict. 

{g)  Vol.  20,  p.  128,  translated  from  2  Roll.  Abr.  p.  495. 

{k)  The  caaes  in  theae  particular  placita,  appear  to  have  turned  upon  an  apparent  intention  noi 
to  auzrender. 
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made  to  a  stranger  with  the  assent  of  the  lessee,  Stone  v.  Whiting,  2 
Stark.  N.  P.  C.  236  (E.  C.  L.  R.  vol.  3),  it  is  observed,  that  although 
HoLROYD,  J.,  intimated  an  opinion  to  that  effect,  there  was  no  decision. 
After  stating  the  decision  in  Thomas  v.  Cook,  2  Stark.  N.  P.  C.  408 
(E.  G.  L.  R.  vol.  3),  2  B.  &  Aid.  119,  the  judgment  proceeds  thus: (a) 
<(  It  is  matter  of  great  regret  that  a  case  involving  a  question  of  so 
much  importance  and  nicety,  should  have  been  decided  by  refusing  a 
motion  for  a  new  trial.  Had  the  case  been  put  into  a  train  for  more 
solemn  argument,  we  cannot  but  think  that  many  considerations  might 
have  been  suggested,  which  would  have  led  the  court  to  pause  before  they 
*fi41 1  ^*™®  *^  *^®  decision  at  *which  they  arrived.   Mr.  Justice  Batlet, 

-^  in  his  judgment,  says  the  jury  were  right  in  finding  that  the 
original  tenant  assented,  because,  he  says,  it  was  clearly  for  his  benefit; 
an  observation  which  forcibly  shows  the  uncertainty  which  the  doctrine 
is  calculated  to  create."  The  cases  have  again  been  reviewed  in  a  third 
edition  of  Smith's  Leading  Cases,(5)  in  which  the  learned  editors  («) 
point  out  the  difficulties  attending  the  construction  now  contended  for. 
The  point  is  still  one  of  importance ;  for  though  by  8  &  9  Vict.  c.  106, 
s.  3,  a  surrender  in  writing  of  any  interest  in  any  tenements  or  heredita- 
ments,— not  being  a  copyhold  interest,  and  not  being  an  interest  which 
might  have  been  created  without  writing,  is  void,  unless  made  by  deed, 
— the  enactment  leaves  surrenders  by  act  or  operation  of  law,  as  they 
stood  before.  There  is  not  any  evidence  that  the  assignees  ever  entered, 
as  alleged  in  the  plea.  The  evidence  is  just  the  other  way ;  for  the 
official  assignee  sent  to  demand  the  rent.  Nickells  v,  Atherstone  is  a 
mere  reiteration  of  Thomas  v.  Cook.  Supposing  that  what  took  place 
in  this  case  would  have  amounted  to  a  surrender  in  the  case  of  a  sole 
reversioner,  here  we  have  two  reversioners,  Gannan,  the  official,  and 
Grimley,  the  trade  assignee.  It  is  difficult  to  say  what  estate  they 
took ;  as  joint  tenants  must  come  in  at  the  same  time,  and  by  one  and 
the  same  title.((2)  Assuming  that  these  assignees  were  joint  tenants, 
one  alone  could  not  accept  a  surrender.  One  joint  tenant  can  do  an 
act  which  is  clearly  for  the  benefit  of  the  joint  estate,  but  he  cannot 
bind  his  companion  by  anything  detrimental  to  the  estate.  [Mauls, 
*fiil9l  *^' — ^  surrender  to  one  *joint  tenant  operates  only  upon  hit 

^  estate.]  Here,  the  official  assignee,  the  supposed  surrenderee, 
was  tenant  in  common  with  the  trade  assignee.  In  Right  v.  Cuthell, 
5  East,  491,  2  Marshall,  83,  5  Esp.  N.  P.  C.  149,(e)  it  was  held,  that 
a  notice  to  quit  signed  by  two  out  of  three  trustees  to  whom  the  lessee 

(a)  13  M.  k  W.  308.t 

(&)  Vol  U.  p.  459.  (e)  Keftting  and  WiU««. 

{d)  The  estate  of  the  anlgneea  of  abankrnpt  ii  a  tpeeuU  eitato,  a  creation  of  the  atatataf  relating 
to  bankmpte.  It  hae  not  aU  the  incidents  either  of  a  oommon  law  Joint  tenancy  or  of  a  eottmon 
law  tenancy  in  oommon. 

(«)  In  that  case  the  agreement  nnder  which  the  notice  was  given,  required  that  it  shoold  be 
under  the  hand  or  handt  of  the^lessee,  his  exeontorsi  administrators,  or  assigns. 
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had  assigned  the  term,  was  bad,  even  though  given  in  the  name  of  the 
three,  and  afterwards  assented  to  by  the  third.(a)  [Maulb,  J. — ^When 
a  surrender  is  made  to  one  of  two  lessors,  would  the  lessor  not  accept- 
ing the  surrender,  become  tenant  in  common  with  the  lessee?]  He 
would  ;{b)  and  in  that  case  the  rent  would  have  to  be  apportioned.  But 
the  surrender  is  not  so  pleaded.  The  second  plea  states  a  surrender 
not  of  a  moiety,  but  of  the  whole. 

It  was  not  proved  that  the  landlord  had  entered  in  this  case.  The 
evidence  is  the  other  way ;  for  the  official  assignee  demanded  the  rent ; 
whereas,  in  Dodd  and  Another  v.  Acklom  there  was  some  evidence  that 
the  landlord  had  entered.  Nickells  v.  Atherstone  is  merely  a  repetition 
of  Thomas  v,  Oooke. 

Supposing  the  acts  of  the  parties  to  be  such  as  would  justify  the  find- 
ing of  a  surrender  in  the  case  of  a  sole  lessor,  this  case  is  different. 
There  may  be  some  difficulty  in  stating  what  the  interest  of  the  plain- 
tiffs is.  The  titles  of  joint  tenants  must  commence  at  the  same  time  ; 
but  that  is  not  the  case  with  respect  to  official  *and  trade  r-inoAQ 
assignees.  One  joint  tenant  may  do  an  act  for  the  benefit,  but  ^ 
not  an  act  to  the  detriment  of  the  joint  estate.  As  a  surrender  to  one 
joint  tenant  operates  only  upon  his  estate,  the  surrenderee  would  in 
such  case  become  tenanfc  in  common  with  the  surrenderor ;  Budde  (or 
Rud)  v.  Tucker,  Cro.  El.  737,  802.{c)  [Maule,  J.— That  was  a  case 
of  a  surrender  by  one  of  two  joint  lessees ;  here,  the  surrender  is  to  one 
of  two  reversioners.]  In  Right  d.  Fisher  v.  Guthell,  5  East,  491,(d)  it 
was  held,  that  a  notice  given  by  two  out  of  three  joint  devisees  of  the 
lessor  was  insufficient.  It  is  true  that  there  the  proviso  in  the  lease  for 
twenty-one  years,  giving  power  to  determine  it  at  the  end  of  fourteen 
years,  required  the  notice  by  landlord  or  tenant,  or  their  respective 
heirs,  executors,  &c.,  should  be  « in  writing  under  his  or  their  respec- 
tive hand  or  hands  ;*'  but  the  principle  upon  which  the  judgment  pro- 

(a)  These  trustees  were»  at  law,  merely  Joint  tenants,  with  aU  the  incidents  of  a  Joint  tenancy. 
They  were  not  statutory  assignees  invested  with  a  special  character. 

(6)  A.  and  B.,  seised  in  fee,  Jointly  demise  to  0.  for  a  term.  C.  surrenders  to  A.,  who  alone 
accepts  the  surrender.  The  immediate  right  of  possession  Is  now  in  A.  and  C,  as  tenants  in 
common ;  A.  being  seised  of  his  moiety  as  tenant  in  fee  In  possession,  C.  being  possessed  of  his 
moiety  as  tenant  for  years  under  B.,  who  is  seised  in  fee  of  that  moiety,  subject  to  the  possos- 
>ioniry  interest  of  C. 

(e)  S.  C.  per  nom.  Tooker*s  Case,  2  Go.  Rep.  62,  the  names  being  locally  idem  sonantio.     And , 
«ee  6  M.  &  G.  677  (E.  C.  L.  R.  Tol  46). 

{d)  And  see  S.  C.  5  Esp.  N.  P.  C.  149,  2  J.  P.  Smith,  83.  In  the  latter  report  it  is  said  that 
tbe  irords  "  under  their  respectii-e  hand  or  hands,"  were  not  in  the  plaintiff's  brief.  It  is  more 
Uiiely  that  ihoy  wore  omitted  there  for  brevity  or  by  carelessness,  than  that  they  were  interpolated 
iu  tbe  defendant's  brief,  and  then  argued  upon  as  if  they  had  been  in  both. 

Iq  a  lease  at  will,  if  there  be  two  lessors  and  one  lessee,  or  one  lessor  and  two  lessees,  tbe  dis- 
continaanee  of  the  will,  on  the  part  of  any  one  of  the  three  parties,  would  put  an  end  to  tbe 
tenancy.  So  it  would  be  in  the  case  of  a  demise  at  will  de  anno  in  annum;  the  tenancy,  though 
clashed  among  estates  for  terms  of  years,  being  substantially  and  in  truth  an  interest  to  oontinue 
<}utfiid!tii  amhabua  partibn*  plaeuerit — ^subject  to  a  renuuoiation  of  the  right  to  determine  the  wiU 
oxcept  at  particular  periods. 

And  see  Doe  d.  Whaymon  v,  ChapUn,  3  Taunt.  120. 
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ceeds  is  not  confined  to  the  particular  circumstance  of  the  case.  [Maule, 
J.-^ — In  the  case  of  a  surrender  to  one  of  two  lessors,  will  the  lessor  not 
accepting  the  surrender  become  tenant  in  common  with  the  lessee?] 
itifUA^  H®  would.(a)     The  party  *setting  up  the  act  must  show  that  it 

-*  was  for  the  benefit  of  the  estate ;  Rud  v.  Tucker.  Supposing  the 
surrender  to  be  good,  its  greatest  effect  would  be,  not  to  extinguish  the 
rent,  but  to  make  it  apportionable.  Here,  the  plea  is,  not  of  a  sur- 
render of  a  moiety,  but  of  a  surrender  of  the  whole. 

The  clerk  is  not  shown  to  have  had  any  authority  to  receive  the  key. 
[Wilde,  C.  J. — I  suppose  that  is  meant  to  be  inferred  from  the  circum- 
stance of  the  key  being  retained.  Maule,  J. — In  Co.  Litt.  192  a,  it 
is  said,  "  If  such  a  lessee  (speaking  of  a  lessee  under  a  lease  from  two 
joint  tenants)  for  life  should  surrender  to  one  of  them,  it  shall  enure 
to  them  both ;  for  they  that  have  a  joint  reversion.  "(6)  No  doubt  that 
is  so  if  the  other  consents.((?)  [Maule,  J. — So  again  in  Co.  Litt.  214, 
"a  surrender  to  one  joint  tenant  shall  enure  to  both.**] 

With  respect  to  the  issue  on  the  alleged  eviction,  the  facts  do  not 
support  the  plea.  These  facts  do  not  occur  till  after  some  part  of  the 
rent  sued  for  had  become  due.  The  words  of  the  plea,  "  before  any 
part  of  the  rent  became  due,*'  are  material,  and  the  dates  of  the  trans- 
action disprove  that  allegation.  [James. — I  admit  that  this  plea  can 
go  only  to  half  a  year's  rent.]  The  plea  is  pleaded  to  the  whole 
demand.  [Maule,  J. — Cannot  this  issue  be  found  distributively  ?] 
The  jury  were  bound  to  return  a  verdict  affirming  or  negativing  the 
eviction  alleged.  They  could  not  have  found  eviction  as  to  some 
*f\A^l  ^^*^*^^s  *^^  ^^  eviction  as  to  others.     *Suppose  the  case  of  a 

^  plea  of  release  instead  of  a  plea  of  eviction.  [Maule,  J. — That 
would  be  by  deed,  of  which  there  would  be  profert.]  Then  put  the 
case  of  a  plea  of  accord  and  satisfaction,  which  requires  no  deed. 
[Maule,  J, — ^But  it  is  an  entire  plea.  Some  pleas  may  be  taken  dii- 
tributivi,  as  for  instance,  the  plea  of  set-off. (d)  James  admits  that 
the  verdict  upon  this  issue  must  be  against  him,  but  says  that  the  facts 
entitle  the  defendant  to  a  reduction  of  damages.]  There  was  no  proof 
that  Erasmus  Wilson  was  the  superior  landlord,  and  came  in  by  title 

(a)  It  would  nither  seem  that  the  party  to  whom  the  snirender  was  made,  and  who  had  thai 
acquired  the  immediate  right  of  possession,  would  become  tenant  in  common  with  the  sar 
renderor. 

(b)  The  authority  referred  to  by  Lord  Coke  is  not  confined  to  cases  where  the  lessors  are  joint 
tenants ;  it  extends  to  all  persons  making  a  joint  demise  for  life.  **  If  two  men  lease  laud  for  a 
term  of  life,  reserving  rent  to  one,  both  shall  have  the  rent,  becanse  the  lease  is  joint  by  them; 
and  the  law  is  the  same,  if  the  tenant  surrender  to  one  of  them,  the  other  shaU  enter."  T.  5  & 
i,  fo.  4,  pi.  7. 

(e)  Not  only  the  consent,  but  even  the  knowledge,  of  the  co-lessor,  appears  to  be  immaterial. 
Ante,  p.  635. 

{d)  A  plea  of  set-off,  being  in  the  nature  of  a  cross  action,  may  be  taken  dittributiti  with  respect 
to  the  several  matters  of  set-off.  It  cannot  be  taken  dittributivi  with  reference  to  the  mattert  to 
which  it  is  pleaded.  If  in  an  action  upon  a  bill  of  exchange  for  5001.  and  a  promissory  note  for 
200/.,  the  defendant  pleads  a  set-off  for  lOOOJ.  in  bar  of  the  action  generally,  he  cannot,  upon 
proving  a  demand  to  the  extent  of  200{.,  claim  a  verdict  in  respect  of  the  promissory  note. 
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paramount.  The  notice  was  not  given  to  the  right  party.  It  was 
served  upon  Tanner,  the  bankrupt ;  but  at  the  time  of  that  service  he 
had  ceased  to  be  the  owner  of  the  term ;  it  had  passed  to  his  assignees. 
Again,  it  merely  appears  that  Elam,  who  was  in  possession,  had  been 
put  in  by  Wilson,  and  that  he  had  paid  rent  to  Wilson.  Even  if  Wilson 
was  the  superior  landlord,  there  was  no  proof  that  the  plaintiffs  came 
in  by  him. 

JameSj  in  support  of  rule. — The  court  cannot  discharge  this  rule 
without  overruling  the  case  of  Dodd  and  Another  t;.  Acklom.  Here, 
as  there,  the  key  is  delivered  to  one  of  the  plaintiffs  without  anything 
being  said  by  the  receiver.  [Maule,  J. — There,  the  key  was  accepted 
timpliciter.^  Here,  it  is  left  as  early  as  May,  1848,  at  the  ofiScial  office 
of  one  of  the  plaintiffs ;  it  is  publicly  stated  where  the  defendant  is 
gone,  and  the  key  is  never  sent  back.  A  distinction  is  sought  to  be 
made  on  the  ground  that  this  is  not  an  action  for  use  and  *occu-  r^f*Aa 
pation,  but  upon  an  agreement.  That  does  not  affect  the  validity  ^ 
of  the  surrender.  In  Coote's  Landlord  and  Tenant,  p.  898,  the  follow- 
ing definition  is  given  of  a  surrender  by  act  and  operation  of  law :  «  A 
surrender  in  law  is  where  the  parties,  without  any  express  surrender, 
do  an  act  so  inconsistent  with  the  subsisting  relation  of  landlord  and 
tenant,  as  to  imply  an  intention  that  the  lessor  should  be  in  the  same 
situation  as  if  an  express  surrender  had  been  made. ''(a) 

The  cases  relied  on  for  the  plaintiff  are  the  same  as  those  cited  in 
Dodd  V,  Acklom  and  another,  with  the  exception  of  Lyon  t;.  Reed ; 
and  the  authority  of  Lyon  v.  Reed  is  balanced  by  the  late  case  of 
Nickells  v.  Atherstone,  16  Law  Joum.  (Q.  B.)  371.(5)  In  Thomas  v. 
Cook,  there  was  the  substitution  of  a  new  tenant ;  but  that  was  merely 
evidence  of  the  acceptance  of  the  surrender,  with  reference  to  which 
acceptance  it  is  immaterial  whether  there  was  a  substitution  of  a  new 
tenant  or  the  key  was  locked  away  in  a  *drawer.  So  also,  the  r-i^taAn 
fact  as  to  the  surrender  being  made  to  one  of  two  lessors,  is  com-  ^ 
mon  to  both  cases.  In  Dodd  and  Another  v.  Acklom,  it  was  held  that 
acceptance  of  a  surrender  by  one  of  two  joint  lessors,  operated  as  an 

(a)  This  definition  Appears  to  be  too  large.  It  would  inolade  every  informal  aet  ihowing  an 
ioteotion  to  depart  with  the  immediate  right  of  poraeraion.  Thai,  if  tJie  tenant  were  to  bring  the 
k«7  and  lay,  "  I  enrrender  the  premisee  whieh  I  hold  of  yon,"  tiie  rarrender  wonld  be  Toid  by 
the  Statute  of  Frands ;  bat  if  he  laid  down  the  key  and  had  the  prudence  to  be  lilent,  confining 
biauelf  to  some  renunciatory  gesture  sufficient  to  satisfy  the  jury  of  the  existence  of  a  ntraum- 
rtdditiottary  intent,  there  would  he,  for  tht  purpose  of  the  caute  in  wktek  the  vrdid  wne  f<mnd, 
sod  to  that  extent  only^  a  valid  surrender  by  aet  and  operation  of  law. 

It  is  said  (Coote,  396)|  that  where  a  second  lease  for  years  was  made  to  commence  on  the  ieath 
of  J.  S.,  it  was  holden  to  be  no  surrender  of  a  former  term,  because  J^  8.  might  iurrive  the  t«nin; 
bat  if  J.  S.  should  die  within  the  term,  then  it  would  immediately  operate  as  a  surrender.  The 
authority  for  this  position  is  merely  a  loose  note  in  4  Leon.  30.  Upon  principle  it  would  seem 
ibat  the  implied  surrender  would  take  effect  irrespectiTely  of  the  event,  inasmuch  as  a  recogni- 
tion of  the  existence  of  a  power  of  creaUng  a  lease  to  take  effect  immediately  after  the  death  of 
J-  S.,  disaffirms  the  continuing  existence  of  a  lease,  which  may  continue  after  the  death  of  J.  S. 
And  lee  Ive  «.  Sams,  Cro.  Bl.  621,  622. 

(6)  Since  reported  10  Q.  B.  044  (B.  C.  L.  R.  voL  69). 
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acceptance  by  both.  [Maule,  J. — In  that  case  it  was  not  put  on  tbe 
groand  that  the  surrender  to  one  operated  as  a  surrender  to  both,  but 
that  one  acted  for  both.]  Sending  for  the  rent  shortly  before  Christ- 
mas could  not  have  the  effect  of  rebutting  the  inference  to  be  drawn 
from  the  conduct  of  the  oflScial  assignee  in  retaining  the  key. 

WiLDB,  C.  J. — The  rule  which  has  been  obtained  to  enter  a  verdict 
for  the  defendant  upon  the  second  and  third  pleas,  must  be  discharged. 
There  was  no  evidence  to  go  to  the  jury  on  the  last  plea.  With  respect 
to  the  second  plea  the  facts  are  very  simple.  The  defendant,  upon  finding 
himself  in  an  inconvenient  position  in  consequence  of  his  immediate 
landlord  having  run  away,  is  anxious  to  get  rid  of  the  premises.  He 
leaves  the  key  of  the  house  at  the  oflSce  of  Gannan  the  official  assignee ; 
but  the  only  evidence  of  the  acceptance  of  the  key  by  Gannan  is,  that 
it  was  not  sent  back.  (His  Lordship  then  referred  to  the  note  in  the 
third  edition  of  Smith's  Leading  Gases,  vol.  ii.  359  b.)  Nothing  further 
occurs  until  Ghristmas,  1849,  when  a  demand  of  rent  is  made.  The 
question  is,  whether  there  was  evidence  of  a  surrender  and  acceptance  (a) 
*fU81  ^P^^  which  a  verdict  for  the  defendant  could  *have  been  sus- 
^  tained,  not  whether  there  was  a  scintilla  of  evidence.  I  am  of 
opinion  that  there  was  no  evidence  of  a  surrender  and  acceptance  which 
could  have  been  properly  left  to  the  jury,  and  that  this  rule  must  be 
discharged. 

Maule,  J. — I  am  of  the  same  opinion.  It  is  not  necessary  to  con- 
sider whether  the  observations  of  the  Gourt  of  Exchequer,  in  Lyon  p. 
Reed,  or  those  of  the  Gourt  of  Queen's  JBench,  in  Nickells  v.  Ather* 
stone,  upon  the  law  as  laid  down  by  this  court  in  Dodd  and  Another 
V.  Acklom,  are  to  be  adopted.  But  assuming  our  decision  in  that  case 
to  have  been  right,  it  will  not  avail  the  defendant  in  this  case,  the  circum- 
stances being  essentially  different.  In  Dodd  and  Another  v.  Acklom, 
the  defendant  had  complained  of  the  rent,  &c.,  being  in  arrear.  An 
interview  taking  place,  the  tenant  gave  back  the  key,  and  the  landlord 
accepted  it.  The  jury  having  found  that  this  amounted  to  a  surrender 
and  acceptance,  the  court  refused  to  disturb  the  verdict.  In  that  case 
the  jury  has  before  them  the  fact  that  the  plaintiff  had  accepted  the 
key.  Here,  there  is  nothing  but  the  fact  of  the  key  being  brought  to 
a  clerk  of  the  official  assignee.  It  is  contended,  that  he  was  bound  to 
receive  anything  brought  to  the  office  for  his  master.  That  may  be  so ; 
but  it  does  not  follow  that  this  was  an  acceptance  by  the  master.  But 
it  is  said  that  the  conduct  of  the  official  assignee  in  not  returning  tbe 

(a)  Some  oonftiaion  appe&n  to  haye  been  ereated  in  tbie  ease  by  treating  tbe  acMptoace  of  th« 
rairender  by  tbe  ennrenderee,  ae  an  ingredient  of  tbe  snrrender  itaelf ;  tbe  sarrender,  if  valid  *t 
all,  being  neeettarily  complete  anteoedently  to  any  agreement  or  aeqnieaoenea  on  tbe  part  of  tbe 
rairenderee,  tbe  effeot  of  wboee  acceptance  of  tbe  sarrendcr  wonld  be  merely  to  deprive  bin  of 
tbe  power  of  inbteqaently  diw^reeing  to  tbe  enrrender  and  of  tbereby  rendering  void  oh  imiM 
tbat  wbieb,  antO  diiagreement,  bad  created  a  complete,  tbongb  defeasible,  merger  of  tbe  e^te 
of  tbe  sorrenderor.  Vide  4  Mann.  3t  RyL  100 ;  2  M.  A  O.  701,  n.  (B.  0.  L.  R.  toL  40);  S  IL  A 
G.  783,  n.  (B.  0.  L.  R.  toL  42). 
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key  amounted  to  an  acceptance  of  it.  I  do  not  think  that  the  official 
assignee  was  bound  to  seek  out  the  tenant  for  the  purpose  of  rendering 
back  the  key.  In  Dodd  and  Another  v.  Acklom,  it  was  held  that  Dodd 
had  authority  to  act  for  both.  That  sufficiently  distinguishes  that  case 
from  the  present ;  and  if  the  jury  had  found  a  rerdict  establishing  a 
surrender  and  acceptance,  such  verdict  would  have  been  found  upon 
mere  *negations,  and  not  upon  evidence  of  anything  done  by  r^c^AOk 
the  parties.  ^ 

To  support  the  third  plea  there  was  no  evidence  at  all. 

Cresswbll,  J. — I  am  of  the  same  opinion.  The  strongest  case  for 
the  defendant  is  that  of  Dodd  and  Another  v,  Acklom.  The  observa- 
tions of-  my  brother  Maule  on  the  case  clearly  distinguish  it  from  the 
present.(a) 

Talfou&b.  J. — Concurred.  Rule  discharged. 

(a)  Another  not  animporUnt  differenoe  beiWMn  Dodd  and  Another  v.  Aoklom  and  the  princi- 
pal CAM  (adrerted  to  in  the  argoment  lupriL,  039),  ia,  that  the  former  was  an  action  for  ase  and 
oecapation,  with  a  plea  of  non  asfnmpsit  That  aetion  was  brought  to  recorer  "a  reasonable 
ntisftction  for  th«  use  and  oeonpation  of  the  tenements  held  and  ei^oyed/'  in  respect  of  a  period 
doriog  which,  with  the  assent  of  the  plaintiff,  aU  occupation  by  the  defendant  had  ceased.  To 
negatire  an  implied  promise  of  payment  resulting  from  sneh  a  state  of  things,  no  surrender,  either 
de  facto  or  by  act  and  operation  of  law,  appears  to  be  neoeiiary.  Whether  the  partienlar  estate 
still  had  a  oontinaing  legal  existence  or  not»  it  is  clear  that  (here  was  no  aotoal  or  constructiTr 
(Pinero  e.  Jadson,  6  Bingb.  206,  3  M.  J(  P.  497)  possession.  (Bom  v.  Phelps,  1  Stark.  N.  P.  C. 
H  (S.  G.  L.  R.  Tol.  2) ;  Whitehead  «.  Clillbrd»  6  Tannt  518  (B.  0.  L.  R.  voL  1) ;  Edge  e.  Straf- 
ford,  1  Crompion  k  Jerris,  891.f ) 

In  the  principal  case,  the  action  was  on  the  demise ;  the  oeonpation  was  merely  an  incident  / 
the  qneation  between  the  parties  was,  whether  the  legal  existence  of  the  particular  estate  had 
b«en  determined  by  a  valid  surrender,  an  aooeptanee  of  such  surrender  baring  been  assumed  to 
bfl  neteasaiy  to  its  vaUdity. 

As  this  distinction  was  not  noticed  in  the  argument  or  in  the  Jodgment  in  Dodd  and  Another 
f.  Aoklom,  it  does  not  affect  the  decision  in  that  ease  as  an  authority. 

In  Creagh  v.  Blood,  3  Jones  k  Latouche,  132,  Sir  Edward  Suodin,  C,  expresses  his  dlsappro- 
baUon  of  the  inrosuls  which  had  been  made  upon  the  Statute  of  Frauds,  with  respect  to  sur- 
reoders.  In  that  case  his  lordship  says :  **  When  the  statute  (of  flrrads)  spestks  of  surrender  by 
ael  and  operation  of  law,  it  certainly  alludes  to  those  surrenders  vbere  the  party,  whether  by 
estoppel  or  otherwise,  accepts  an  estate  inconsistent  with  the  estate  which  he  has." 
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It  it  in  the  discretion  of  the  Judge,  subject  to  the  reviewal  of  the  coui^  to  determine  in  what 
stage  of  the  cause  evidence  may  be  produced. 

In  trespass  for  false  imprisonment  the  defendant  pleaded,  that  the  plaintiir  had  stolen  the  defend- 
ant's chaff;  he  farther  plesided  that  his  chaff  had  been  stolen,  and  that  he  had  reasonable 
grooDd  to  suspect  the  plaintiff,  (a)  The  plaintiff  gave  evidence,  in  the  first  instance,  to  account 
for  her  possession  of  chaff.  The  defendant's  witnesses  proved  that  the  chaff  in  the  plaintiff's 
poMeuion  was  similar  in  quality  to  that  lost  by  the  defendsmty  and,  inter  alia,  that  in  both 
tbere  was  linseed.  Held,  that  the  judge  had  rightly  exorcised  his  discretion  in  allowing  the 
plaintiff  to  call  a  witness  in  reply  to  account  for  the  presenee  of  linseed  in  the  chaff  found  in 
the  plaintiff's  possession. 

False  imprisonment.     Pleas — ^first  not  gnilty ;   secondly,  that  the 
plaintiff  feloniously  stole  and  carried  away  twenty  bushels  of  chaff  of 

(a)  As  to  this  plea,  vide  poet,  655,  658,  n. 
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the  defendant ;  thirdly,  that  the  defendant's  chaff  was  feloniously  stolen 
by  some  person  unknown,  and  that  the  defendant  had  reasonable  and 
probable  cause  for  suspecting,  and  that  he  did  suspect  the  plaintiff,  nith 
others,  of  the  felony. 

At  the  trial  before  Wilde,  C.  J.,  at  the  Middlesex  sittings  after 
last  term,  it  appeared  that  the  plaintiff  and  her  sisters  occupied  a  house 
which  had  been  previously  occupied  by  their  father,  of  whom  the  de- 
fendant rented  stables  attached  to  the  house.  Over  the  stables  was  ao 
open  loft,  in  which  some  corn  and  chaff  had  been  left  in  a  drawer  bj 
the  plaintiff's  father.  The  defendant  believed  that  his  horses  had  been 
robbed  of  their  chaff;  and  from  various  circumstances  he  suspected  the 
plaintiff  and  her  sisters,  chaff  of  a  similar  quality  having  been  found  in 
the  drawer,  and  one  of  the  plaintiffs  having  been  seen  coming  out  of 
the  stable  with  chaff  in  her  apron.  The  defendant  sent  for  a  policeman, 
who,  upon  the  plaintiff  and  her  sisters  being  charged  by  the  defendant 
with  feloniously  stealing  his  chaff,  took  them  into  custody.  Upon  being 
brought  before  a  magistrate  they  were  discharged.  Two  witnesses 
^^.^  1  ^called  by  the  plaintiff  stated,  that  they  had  sold  her  chaff  similar 
^  to  that  found  in  the  drawer.  It  was  also  sworn  that  chaff  of  that 
quality  had  been  seen  in  this  drawer  before  the  time  at  which  it  had 
been  suggested  by  the  defendant  that  he  had  been  robbed  of  chaff. 

The  defendant  produced  witnesses,  who  pointed  out  marks  showing 
that  the  chaff  found  in  the  plaintiff's  drawer  corresponded  with  that 
belonging  to  the  defendant,  and  mentioned  in  particular,  that  linseed 
was  mixed  with  the  chaff,  which  was  said  to  be  unusual. 

In  reply,  the  plaintiff's  father  was  called  to  prove  that  several 
months  before  he  had  bought  linseed,  the  invoice  of  which  he  pro- 
duced, and  that  he  sent  it,  mixed  with  chaff,  to  his  daughters.  It  was 
objected,  that  this  witness  should  have  been  called  in  the  first  instance. 
The  learned  judge,  however,  received  the  father's  evidence  and  his  in- 
voice ;  and  a  verdict  was  returned  for  the  plaintiff,  with  282.  damages. 

Oorrie  now  moved  for  a  new  trial  on  three  grounds. — ^First,  that 
there  was  no  evidence  to  support  the  verdict  on  the  first  issue.  There 
was  nothing  to  connect  the  defendant  with  the  prosecution  beyond  the 
identity  of  name.  Secondly,  the  learned  chief  justice  misdirected  the 
jury  in  leaving  the  charge  sheet  to  them  as  evidence  that  the  defend- 
ant gave  the  plaintiff  into  custody.  That  paper  only  showed  that  the 
parties  made  a  certain  statement  to  the  policeman.  The  act  of  the 
policeman,  in  taking  the  defendant  into  custody  in  consequence  of  that 
statement,  is  not  a  giving  of  the  plaintiff  into  custody  by  the  defend- 
ant. Thirdly,  the  evidence  in  reply  ought  not  to  have  been  received. 
In  Browne  v.  Murray,  Ryan  &  Mood.  264  (E.  C.  L.  R.  vol.  21),  the 
plaintiff,  after  proving  the  publication  of  a  libel,  called  a  witness  to  dis- 
♦fi'^oi  P^^^®  certain  *facts  alleged  in  a  plea  of  justification.  After  the 
-'  defendant  had  given  evidence  in  support  of  his  plea,  the  plain- 
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tiff  proposed  to  call  another  witness  to  disprove  other  facts  alleged  by 
the  defendant  in  his  justification.(a)  This  evidence  was  rejected  by 
Abbott,  C.  J.,  who  said,  "  If  the  plaintiff,  at  the  outset,  calls  any  evi- 
dence to  repel  the  justification,  he  should  go  through  all  the  evidence 
he  proposes  to  give  for  that  purpose,  and  shall  not  be  permitted  to  give 
further  evidence  in  reply.  It  is  much  more  convenient  for  the  due 
administration  of  justice,  that  this  course  should  be  adopted ;  other- 
wise, there  will  be  no  end  of  evidence  on  either  side,  as  the  defendant 
woald  be  entitled  again  to  call  witnesses  to  answer  those  last  called  by 
the  plaintiff." 

In  Jacobs  v.  Tarleton,  11  Q.  B.  421  (E.  C.  L.  R.  vol.  63),  which  was 
an  action  against  the  endorser  of  a  bill,  the  plaintiff  made  out  a  primd 
facie  case  by  proving  the  defendant's  signature.  In  support  of  a  plea 
traversing  the  endorsement,  evidence  was  given  to  show  that  the  plain- 
tiff was  too  poor  to  have  given  value  for  the  bill,  and  that  he  had  denied 
that  he  knew  anything  of  the  bill  or  had  authorized  the  bringing  of  the 
action.(6)  Mr.  Baron  Parke  refused  to  receive  evidence  in  reply,  that 
the  plaintiff  had  possessed  the  means  of  discounting  the  bill,  and  h/id 
in  fact  discounted  it.  After  time  taken,  the  court  held  that  Mr.  Bap)u 
Parkb  was  right  in  rejecting  this  evidence,((?)  saying,  that  the  plaintiff 
might  either  rely  upon  a  primd  facie  case,  or  go  into  all  the  evidence 
he  had  to  confirm  that  *primd  facie  case ;  but  that  he  was  not  r^nrn 
entitled  to  rely,  in  the  first  instance,  upon  a  primd  facie  case  ^ 
upon  that  issue,  and  afterwards,  when  that  primd  facie  case  was  called 
in  question  by  the  defendant,  to  call  other  evidence  to  confirm  his  primd 
fam  case ;  and  that  it  was  not  proposed  to  call  the  witness  to  contra- 
dict any  statement  made  by  the  defendant's  witnesses,  but  to  add  a  fact 
tending  to  support  the  plaintiff's  primd  facie  case.(rf)    [Maule,  J. — If 

(a)  In  rapport  of  wbioh,  be  had,  no  doubt,  giren  eyidenoe. 

(6)  From  Uie  report  of  this  case  in  17  Law  Jonm.  (Q.  B.)  194,  it  appears  that  there  were  pleas 
of  fnnd  and  eorin,  and  want  of  consideration. 

(e)  The  learned  Judge  ruled  that  the  plaintiff  having  made  ont  a  prtmd  facie  case  hj  proof  of 
the  endorsement,  was  bound  to  stand  upon  that  case ;  that  the  defendant's  evidence  did  not  set 
:ip  a  new  case,  but  was  merely  in  answer  to  the  plaintiff's  primA  facie  ease.   17  L.  J.  (Q.  B.)  196. 

{d)  This  ease,  as  reported  in  11  Q.  B.,  is  rather  obscure.  The  issue  raised  upon  the  third  plea 
was,  whether  the  defendant  endorsed  the  bill  to  the  plaintiff.  The  affirmative  might  be  proved 
either  by  evidence  of  a  special  endorsement  by  the  defendant  to  the  plaintiff,  or  by  evidence  of  a 
blank  endorsement  by  the  defendant,  coupled  with  possession  by  the  plaintiff  of  the  bill.  If  this 
ittue  had  stood  alone  on  the  record,  it  could  not  have  been  contended  that  any  other  evidence 
oaght  to  have  been  given  in  the  first  instance,  whatever  the  nature  of  the  defence,  anticipated  or 
nnantieipated,  might  have  been.  It  is  difficult  to  understand  why  the  evidence  on  thie  ifnie 
ihoold  be  different  where  there  are  other  issues  upon  the  record.  Nor  indeed  does  it  appear  from 
the  jadgment,  that  the  evidence  given  in  support  of  the  plea  or  that  offered  in  reply,  had  the 
least  bearing  upon  any  other  issue  than  that  raised  upon  the  third  plea.  Th6  evidence  given  by 
the  defendant  in  Jacobs  v.  Tarleton,  would,  if  admissible,  be  so  only  as  tending  to  show  that  the 
blank  endorsement  signed  by  the  defendant,  did  not  operate  as  an  endorsement  to  the  plaintiff. 
According  to  the  opinion  of  the  court,  after  deliberation,  the  plaintiff  was  bound  to  produce,  in 
the  flnt  instance,  all  the  evidence  which  might  eventually  be  useful  in  rebutting  evidence  which 
might  be  adduced  to  impugn  the  primd  facte  operation  of  the  possession  of  the  instrument  bear- 
*Dg  the  defendant's  blank  endorsement.  Thus,  if,  after  proof  of  a  blank  endorsement  of  a  biU 
prodaeed  by  the  plaintiff,  it  were  shown  that  the  plaintiff  had,  on  a  day  subsequent  to  that  on 
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the  witness  called  by  the  plaintiff  to  prove  an  endorsement  prove  it 
weakly,  and  the  defendant  calls  evidence  to  show  the  improbabilitj  of 
the  genuineness  of  the  endorsement,  the  plaintiff  cannot  call  a  witness 
to  prove  that  he  saw  the  defendant  sign  it.  If  that  were  allowed,  a 
plaintiff  might  call  witnesses,  and  keep  back  one  who  it  was  supposed 
might,  on  cross-examination,  disclose  something  which  would  dsonage 
the  plaintiff's  case.] 
/,-.,  *  Wilde,  C.  J. — The  court  is  of  opinion  that  no  case  has  been 
-*  made  out  for  a  rule  to  set  aside  the  verdict  on  the  ground  of  mis- 
direction. As  to  the  admissibility  of  the  evidence  in  reply,  the  point  is 
one  of  considerable  importance.  Upon  that  point,  and  upon  that  of 
the  verdict  being  against  evidence,  you  may  take  a  rule. 

Edwin  JameB,  Q.  C,  and  HawhinB^  now  showed  cause. — The  evi- 
dence  in  reply  was  properly  received.  The  expediency  of  admitting 
evidence  in  reply  must  vary  according  to  circumstances,  and  the  court 
will  not  interfere  with  the  course  which  the  judge  has,  in  the  exercise 
of  his  discretion,  thought  it  right  to  adopt,  unless  they  can  see  tliat 
injustice  has  been  done.  When  the  plaintiff  is  apprised  by  the  plead- 
ings of  the  case  meant  to  be  set  up  by  the  defendant,  and  chooses  to 
enter  by  anticipation  upon  part  of  that  case,  he  must  produce  the 
whole  of  the  evidence  upon  what  he  means  to  rely.  In  moving  for  the 
rule,  Jacobs  v.  Tarleton  was  cited,  (a)  It  is  submitted  that  the  decision 
in  that  case  cannot  be  supported.  Marston  t^.  Allen,  8  M.  &  W.  494,t 
1  Dowl.  N.  S.  442.  [Maule,  J. — In  Jacobs  v.  Tarleton  the  endorse- 
ment was  not  disproved  by  showing  that  no  consideration  had  been 
given.  Wilde,  C.  J. — The  evidence  may  have  been  given  for  the  pur- 
pose of  showing  that  the  bill  did  not  pass  to  the  plaintiff  by  the  endor8^ 
ment  proved.  Browne  v.  Murray,  suprd,  651,  merely  shows  that  where 
the  defence  is  known,  the  plaintiff  cannot  give  some  evidence  to  meet 
♦fscKi  *^**  defence,  and  reserve  other  evidence  having  *the  same  object, 
J  for  his  reply.  So,  in  Rees  v.  Smith,  2  Stark.  N.  P.  C.  81  (E. 
C.  L.  R.  vol.  3),  Delauney  v.  Mitchell,  1  Stark.  N.  P.  C.  489  (E.  C.  L. 
R.  vol.  2),  Greswolde  v.  Kemp,  Carr.  &  M.  685  (E.  C.  L.  R.  vol.  41),  1 
Taylor,  Evid.  275  6.] 

Carrie  and  Prentice^  in  support  of  the  rule. — Where  the  plaintiff  at 
the  outset  goes  into  the  proof  of  any  issue,  he  must  then  produce  all 
the  evidence  on  which  he  means  to  rely  with  reference  to  that  issue; 
more  especially  if  he  has  notice  of  the  case  to  be  set  up  by  the  defend- 
ant. Here,  the  plea,  charging  the  plaintiff  with  stealing  the  chaff(^) 
made  it  important  to  show  the  ingredients  of  the  chaff  said  to  have 
been  purchased  of  the  father.  The  evidence  in  reply  went  merely  to 
confirm  the  evidence  given  in  chief;  and  Rex  t;.  Holditch,  5  Carr.  &  P- 

which  th«  endorsement  had  been  written,  been  eeen  to  piek  the  biU  np  in  the  street  he  would  be 
properly  shut  ont  iVom  showing  that  he  hud  proTiously  dropped  it,— on  the  ground  that  inch  erir 
dence  shoold  have  been  given  in  the  first  instance, 
(a)  Sapra,  661  (6)  Vide  post,  658,  n. 


9  MANNING,  GRANGER,  &  SCOTT.  655 

299  (E.  C.  L.  R.  vol.  24),  shows  that  such  confirmatory  eyidence  was 
not  admissible.  In  that  case  the  prisoners  were  indicted  for  robbery. 
The  defence  set  up  Tf  as  an  alibi  at  a  considerable  distance  from  the  spot 
where  the  robbery  had  been  committed.  For  the  prosecution  a  witness 
was  called  in  reply  to  prove  that  he  had  seen  all  the  prisoners  near  the 
spot.  Taunton,  J.,  said :  <<  Proving  that  the  parties  were  near  the 
place  at  which  the  offence  was  committed,  is  evidence  in  chief  and  not 
evidence  in  reply.  Whatever  is  a  confirmation  of  the  original  case 
cannot  be  given  as  evidence  in  reply ;  and  the  only  evidence  which  can 
be  given  as  evidence  in  reply  is  that  which  goes  to  cut  down  the  case 
on  the  part  of  the  defence,  without  being  any  confirmation  of  the  case 
on  the  part  of  the  prosecution."  [Maule,  J. — Is  there  any  case  in 
which  a  new  trial  has  been  granted  on  the  ground  that  evidence,  other- 
wise admissible,  has  been  received  at  the  wrong  time  7]  There  is  no 
case  in  which  a  new  trial  has  been  applied  for  on  that  *ground  ri^^e^ 
and  refused.  Ashby  and  others,  executors,  v.  Bates,  16  M.  &  W.  ^ 
o89,f  4  Dowl.  &  L.  33,(a)  was  an  action  on  a  life  insurance,  where  the 
policy  was  to  be  void  if  a  statement  that  the  assured  had  not  been 
afficted  with  rupture,  was  untrue.  The  declaration  averred  that  the 
statement  was  true.  Plea,  that  the  assured  had  been  afflicted  with 
rupture.  Coltman,  J.,  allowed  the  defendant  to  begin.  A  verdict  for 
the  defendant  was  set  aside  on  the  ground  that  the  plaintiffs  ought  to 
hare  been  allowed  to  begin.  (6)  Here,  the  identity  of  the  chaff  was 
involved  in  the  issue ;  and  it  was  not  an  afterthought,  as  the  father  had 
come  into  court  with  the  invoice  in  his  pocket. 

(a)  And  see  Booth  v.  MUlns,  15  M.  I;  W.  669,t  4  Dowl.  A  L.  62. 

(6)  Id  that  oase,  Pollock,  C.  B.,  is  reported  to  have  said,  that  "  the  plaintiffs  were  boand  to 
pre  $ome  eridenco,  however  flight,  of  the  trath  of  the  statement ;"  and  Alpersoh,  B.,  is  reported 
to  hare  said,  "  The  plea,  in  truth,  raises  an  issne  which  amounts  to  no  more  than  this :  whereas 
you,  the  plaintiffs,  have  allogod  that  the  whole  of  this  statement  is  trae,  I,  the  defendant,  put  yon 
to  prove  that  part  of  it  in  which  the  assured  alleged  that  he  was  not,  at  the  time  the  assurance 
▼as  effected,  so  afflicted.  But  that  was  an  issue,  the  first  assertion  of  which  was  made  by  the  plain- 
tiffs. The  defendant  has  contradicted  what  the  plaintiffs  affirmed ;  and  the  real  issue  is,  whether 
what  they  have  so  affirmed  is  true.  If  it  be  true,  it  is  for  the  plaintiffs  to  prove  its  truth."  By 
this  the  onu9  prohandi  is  placed  upon  priority  of  assertion,  not  upon  the  affirmative  or  negative 
quality  of  the  propo»iiion  asserted.  Thus,  if  it  were  necessary  to  allege  in  a  declaration  that  A. 
B.  had  not  committed  forgery,  and  the  defendant  pleaded  that  ho  had,  it  would  lie  on  the  plain- 
tiff to  begin  by  di^pmnng  it. 

Possibly  no  great  injury  was  occasioned  by  the  setting  aside  of  the  verdict  in  Ashby  «.  Bates. 
Kol  so  in  Doe  d.  Bather  v.  R.  Brnyne,  6  C.  B.  655  (B.  C.  L.  R.  vol.  57).  In  that  case,  the  lessor 
of  the  plaintiff,  a  stranger  in  blood,  claimed  as  devisee  of  W.  Brayne.  The  defendants  admitted 
the  seisin  of  W.  B.,  and  the  due  execution  of  the  will,  and  that  the  plaintiff's  IcMor  was,  pn'md 
facie,  entitled  under  it,  relying  upon  a  second  will,  revoking  the  first  The  defendants  were 
permitted  by  Qatelee,  Seijt.,  to  begin, — the  affirmative  of  the  only  matter  in  dispute  lying  upon 
them ;  and,  establishing  the  second  will,  they  obtained  a  verdict  This  verdict  was  set  aside  on 
the  ground  thsit  the  admission  was  insufficient,  inasmuch  as  it  did  not  go  to  the  extent  of  acknow- 
ledging that  the  estate  patted  by  the  devise  in  the  first  will, — ^in  other  words,  that  the  admission  was 
iniafficient,  beeanse  the  defendants  did  not  thereby  acknowledge  that  the  latter  will,  under  which 
they  claimed,  was  Toid,  and  the  plaintiff  entitled  to  a  terdicL  Upon  the  second  trial  the  plaintiff^ 
having  the  advantage  of  the  opening  and  the  reply,  obtained  a  verdict  from  a  special  jury  of  the 
county  in  whioh  the  lessor  of  the  plaintiff  wae  a  magistrate.  The  defendants,  impoverished  and 
disheartened,  did  n^t  renew  the  contest,  and  their  ancestral  lands  were  irretrievably  aliened  to 
another  £amUy,  by  an  instrument  revocable,  and  found  to  have  been  aotually  revoked, — so  found 
by  the  only  jury  to  whom  the  question  appears  to  have  been  either  legaUy  #r  fairly  submitted. 
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*fi^71  *WiLDB,  C.  J.,  after  stating  that  he  was  not  dissatisfied  with 
-*  the  verdict,  said:  I  think  the  evidence  in  reply  was  properly 
received.  The  objection  is  not  to  the  admissibility  of  the  evidence, 
but  to  the  stage  of  the  cause  in  which  it  was  offered.  Were  that  objec- 
tion to  prevail,  there  might  often  be  a  failure  of  justice.  The  time  at 
which  evidence  is  to  be  received,  must  be  in  the  discretion  of  the  judge, 
the  exercise  of  that  discretion  being  subject  to  the  review  of  the  court. 
In  this  case  I  cannot  see  that  the  admission  of  the  evidence  has  led  to 
my  injustice.     The  rule,  therefore,  will  be  discharged. 

Maule,  J. — I  also  think  that  the  rule  should  be  discharged.  I  see 
no  reason  for  granting  a  new  trial  on  the  ground  of  the  verdict  being 
against  evidence. 

The  objection  to  the  reception  of  the  evidence  was,  that  it  was  offered 
too  late.  It  would  be  very  inconvenient  to  hold  this  to  be  a  sufficient 
ground  for  setting  aside  a  verdict.  Cases  in  which  the  discretion  of 
the  judge  must  be  exercised,  frequently  occur.  When  a  party  haa 
closed  his  case,  he  often  asks,  and  is  allowed,  to  supply  a  deficiency. 

Supposing,  however,  this  was  not  a  matter  in  the  discretion  of  the 
judge,  I  do  not  think  that  the  evidence  should  have  been  excluded. 
The  defendant  introduced  a  mark  by  which  he  sought  to  identify  the 
chaff.  Even  supposing  that  the  plaintiff  had  reason  to  suspect  that  snob 
evidence  might  be  given,  I  do  not  think  that  she  would  be  bound  to 
waste  time  by  answering  by  anticipation  that  which  might  never  be 
set  up. 

^^-^-  *Cresswbll,  J. — If  the  question  had  been,  whether  the  judge 
■■  was  bound  to  receive  or  bound  to  reject  the  evidence,  I  should 
have  said  that  he  was  bound  to  receive  it.  When  the  witnesses  for  the 
plaintiff  were  examined,  there  was  nothing  to  call  their  attention  to  the 
fact  of  linseed  being  mixed  with  the  chaff. 

But,  however  that  may  be,  it  was  clearly  a  matter  for  the  exercise 
of  the  discretion  of  the  judge.  The  case  is  analogous  to  the  practice 
at  Nisi  Prius,  of  allowing  a  question  to  be  put  on  re-examination  which 
does  not  arise  out  of  the  cross-examination. 

Talfourd,  J. — I  think  that  this  was  a  matter  for  the  discretion  of 
the  judge,  and  I  also  think  that  such  discretion  was  soundly  exercised. 
In  my  opinion,  no  injustice  has  been  done ;  and  I  see  no  ground  for 
disturbing  the  verdict.  Rule  discharged.(fl) 

(a)  In  this  cue  the  eaose  of  the  defendant's  failure  seems  to  have  been,  his  taking  the  htn^/t 
of  the  statute  of  Anne.  If  be  had  confined  bis  defence  to  the  third  plea,  or  e^en  if  he  had  been 
contented  to  plead  that  plea  with  the  addition  of  the  general  issue  only,  the  eridence  in  re^/ 
would  have  been  clearly  inadmissible.  It  was  not  attempted  to  be  shown  that  the  defendsot 
knew,  or  had  the  means  of  knowing,  that  the  father  had  sent  to  his  daughters  Unseed  mixed  with 
chaff.  This  fact  therefore  could  not  in  the  least  degree  lessen  or  affect  the  probability  of  th« 
plaintiff^s  felony,  as  presented  to  the  mind  of  the  defendant  In  the  result  the  defendant  appcen 
to  have  lost  his  Terdiot  upon  the  third  issue  by  the  effect  of  evidence  admissible  only  on  tb« 
second.  This  is  one  of  the  numerous  incongruities  introduced  by  relaxing  the  law  as  to  doaU« 
pleading,  and  at  the  same  time  retaining  those  rules  as  to  pleading  and  evtcfenet  whidk  wctt 
framed  with  reference  to  an  absolute  singleness  of  issue. 
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♦The  QUEEN  v.  The  SHERIFF  of  LEICESTERSHIRE,  in  p,„.Q 

the  Cause  of  ARDEN  v.  BINGHAM.  ■- 

The  ftmonot  of  fine  to  be  imposed  on  the  sheriff  for  the  negligent  escape  of  an  execution-debtor, 
will  be  measared  by  the  amount  of  injury  likely  to  result  to  the  execution-creditor.  In  a  case 
where  the  smount  of  injury  sustained  was  doubtful,  the  Court  directed  an  application  to  stay 
proeeedings  on  an  attachment  against  the  sheriff  for  the  escape,  to  stand  over,  with  liberty  to 
the  execution-  creditor  to  bring  an  action  for  the  sole  purpose  of  ascertaining  the  amount  of 
dAinage  sustained. 

Arden  having  obtained  a  judgment  in  this  Court  against  Bingham, 
issued  a  capias  ad  satisfaciendum  into  the  County  of  Leicester  for 
2600?.  The  sheriff,  being  ruled,  returned  cepi  corpuSy  and  that  the 
defendant,  against  his  will,  escaped  out  of  his  custody,  and  that  he  had 
not  since  been  able  to  retake  him. 

In  Hilary  Term  last,  a  rule  was  obtained  by  Lush^  calling  upon  the 
sheriff  to  show  cause  why  this  return  should  not  be  quashed,  and  why 
an  attachment  should  not  issue. 

In  the  same  term,  cause  was  shown  against  this  rule  by  Hugh  Hill 
and  J,  B.  Karslake,  upon  an  affidavit  denying  collusion  on  the  part 
of  the  sheriff  With  the  judgment-debtor.  They  contended  that,  since 
the  5  4  6  Vict.  c.  98, — ^which,  by  sect.  31,  takes  away  the  action  of 
debt  given  by  Westm.  2  &  1  Ric.  2,  c.  12, — ^the  remedy  for  an  escape 
upon  final  process  is  an  action  on  the  case  founded  upon  the  late  statute. 

Lush,  in  support  of  the  rule. — The  return  being  clearly  bad,  the 
Court  is  bound  to  quash  it.  No  return  then  remaining  on  the  files  of 
the  Court,  the  sheriff  is  in  contemfit  for  not  obeying  the  rule  of  Court, 
by  which  he  was  required  to  return  the  writ.  *An  attachment  rn^f^or^ 
for  this  contempt  follows  as  a  matter  of  course.  ^ 

Per  Curiam.  The  rule  must  be  made  absolute  for  quashing  the 
return  and  issuing  an  attachment :  the  attachment  to  lie  in  the  office 
during  the  first  six  days  of  Easter  Term. 

In  Easter  Term,  Channell,  Serjt.,  obtained  a  rule  calling  upon  Arden 
to  show  cause  why  proceedings  should  not  be  stayed  on  the  rule  and  on 
the  attachment,  upon  payment  by  the  late  sheriff  (from  whose  custody 
Bingham  had  escaped,  and  who  had  made  the  insufficient  return)  of 
such  sum,  or  upon  the  performance  of  such  terms,  as  the  Court  should 
direct,  or  why  it  should  not  be  referred  to  the  Master,  to  ascertain 
what  damage,  if  any,  Arden  had  sustained  by  reason  of  the  escape. 

%/««,  Serjt.,  and  Karslake  now  showed  cause. — The  return  is  clearly 
insufficient.  The  Court  has  already,  in  effect,  decided  that  it  is  no 
return ;  and  they  will  not  relieve  the  sheriff  from  the  position  in  which 
he  has  chosen  to  place  himself,  upon  any  terms  less  beneficial  to  the 
judgment-creditor  than  the  payment  of  the  sum  for  which  the  judgment 
stands,  and  for  which  the  execution  issued,  the  attachment  coming  in 
lieu  of  the  action  of  debt.     Heppel  v.  King,  7  T.  R.  370.(a) 

(a)  And  see  Hawkins  v.  Plomer,  2  W.  Bla.  1048 ;  Fowldi  o.  Mackintosh,  1  H.  Bla.  233 ;  Ste- 
renson  v.  Cameron,  8  T.  R.  28 ;  2  Wms.  Saand.  61. 
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Channellj  Serjt.,  and  JIugh  ffill,  contrsl. — The  5  &  6  Vict.  c.  98,  g. 
31,  places  the  remedy  for  escapes  upon  final  process  upon  the  same 
footing  as  that  for  escapes  upon  mesne  process.     In  either  case  the 

♦RR1 1  s^®^^^  ^3  ^^^  **^  ^®  liable  only  to  the  extent  gf  the  damage 
^  actually  sustained ;  and  it  would  be  unreasonable  to  fix  the  sheriff 
with  an  amount  of  damages  exceeding  those  which  plaintiff  could  have 
recovered  by  action,  and  -more  than  what  he  has  actually  sustained. 

WiLDB,  C.  J. — The  fine  to  be  imposed  on  the  sheriff,  for  his  con- 
tempt in  not  obeying  the  process  of  the  Court,  ought  to  be  such  as  will 
place  the  execution-creditor  as  nearly  as  possible  in  the  same  position 
in  which  he  would  have  stood  if  the  sheriff  had  performed  his  duty  in 
accordance  ^ith  the  late  statute,  which  limits  the  remedy  of  the  execu- 
tion-creditor against  the  sheriff  to  the  damage  actually  sustained.  As 
the  materials  before  the  Court  do  not  furnish  us  with  the  means  of 
ascertaining  the  amount  of  the  damage  incurred,  the  rule  should  be 
enlarged,  for  the  purpose  of  enabling  the  judgment-creditor  to  bring  an 
action  against  the  sheriff,  in  which  the  only  question  to  be  raised  will 
be  the  amount  of  damage  sustained.  Rule  accordingly.(fl) 

(a)  And  see  Evans  v.  Manero  or  Moners,  7  M.  A  W.  463,|  9  DowL  P.  C.  256. 


The  BANK  of  AUSTRALASIA  v.  HARDING. 

The  members,  resident  in  England,  of  a  company  formed  for  the  purpose  of  carrying  on  busi 
ness  in  a  place  out  of  England,  are  bonnd,  in  respect  of  the  transactions  of  that  company,  hy 
the  law  of  the  country  in  which  the  business  is  carried  on  accordingly. 

A  statute  authorizing  an  unincorporated  company  to  sue  and  to  be  sued  in  the  name  of  its  ebsir- 
man,  constitutes  the  chnirmnn,  when  so  suing  or  so  sued,  an  agent  for  the  members  of  tb« 
company  in  the  affairs  of  the  company. 

The  members  of  a  company  formed  for  the  purpose  of  carrying  on  business  in  a  colony,  are  not 
discharged  from  liability  on  judgments  obtained  in  the  colony  against  the  chairman,  by  retMs 
of  their  having  been  resident  in  England,  not  being  served  with  process,  and  having  receirtd 
no  notice  of  the  proceedings. 

Where  a  statute  subjects  the  property  of  members  for  the  time  being  of  an  unincorporated  com- 
pany, to  execution  upon  a  judgment  obtained  against  their  chairman,  reserving  in  otbtr 
respects  the  liabilities  of  parties,  the  remedies  given  against  the  property  are  in  cnmalan0o. 
and  a  member  may  be  proceeded  against  by  action. 

A  judgment  in  a  colonial  court  is  no  estoppel ;  nor  is  it  pleadable  in  bar  in  an  action  brought  ic 
England  for  the  same  cause. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  whereai^. 
before  and  at  the  several  times  thereafter,  in  that  count  mentioned. 
*fifi9l  ^^^^^^^  persons  had  formed  themselves  into  a  company,  *e5ta- 
^  blished  at  Sydney,  in  parts  beyond  the  seas,  to  wit,  in  Hrr 
Majesty's  Colony  of  New  South  Wales,  under  the  name,  style,  and  firm 
of  the  Bank  of  Australia,  for  the  purpose  of  carrying  on  at  Sydncj 
aforesaid  the  trade  and  business  of  bankers,(a)  to  wit,  for  the  purpose? 
of  discount  and  issuing  notes  and  bills,  and  lending  moneys  on  securities 

(a)  Vide  6  M.  A  Q.  671  (S.  C.  L.  R.  vol  46). 
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and  cash  accounts ;  for  the  receiving  of  moneys  on  deposit  account  for 
the  safe  custody  of  moneys  and  securities  for  moneys  for  the  general 
pubh'c  accommodation  and  benefit ;  and  also  for  transacting  and  negotia^ 
ting  all  such  other  measures  and  things,  as  were  usually  done  and  per- 
fonned  relating  to  or  connected  with  the  ordinary  business  of  banking, 
and  the  said  company  were  before  and  at  the  several  times  thereafter 
in  that  count  mentioned,  so  carrying  on  at  Sydney  aforesaid  the  said 
trade  and  business  of  bankers :  And  whereas,  after  the  said  formation 
and  establishment  of  the  said  company,  and  whilst  the  same  was  carry- 
ing on  the  said  trade  and  business,  and  before  the  bringing  of  such 
action  as  is  therein  mentioned,  to  wit,  on  the  28th  day  of  August,  1833, 
a  certain  Act  of  the  Governor  and  Legislative  Council  of  New  South 
Wales  was  made  and  passed  relating  to  and  concerning  the  said  com- 
pany, to  wit,  an  act,  intituled  <<  An  Act  to  enable  the  proprietors  of  a 
certain  banking  *establishment  or  company  carried  on  in  the  rj|c/»^Q 
town  of  Sydney  in  the  colony  of  New  South  Wales,  under  the  ^ 
name,  style,  and  firm  of  the  Bank  of  Australia,  to  sue  and  be  sued  in 
the  name  of  the  chairman  of  the  said  bank  or  company  for  the  time 
being,  and  for  the  purposes  therein  mentioned,"  which  act  was  and  is 
in  the  words  and  of  the  tenor  following,  that  is  to  say :   "  Whereas 
several  persons  formed  themselves  in  a  company  or  society  established 
at  Sydney,  under  the  name,  style,  or  firm  of  the  Bank  of  Australia,  as 
well  for  the  purposes  of  discount  and  issuing  of  notes  and  bills,  and 
lending  moneys  on  securities  and  cash  accounts ;  for  the  receiving  of 
moneys  on  deposit  accounts ;  for  the  safe  custody  of  moneys  and  securi- 
ties for  moneys  for  the  general  public  accommodation  and  benefit ;  and 
also  for  transacting  and  negotiating  all  such  other  matters  and  things 
as  are  usually  done  and  performed  relating  to  or  connected  with  the 
ordinary  business  of  banking :  And  whereas  the  said  bank  is  now  carried 
on  in  Sydney,  and  is  under  the  care  and  management  and  superinten- 
dence of  eleven  directors,  one  of  whom  is  chairman  of  the  said  Bank : 
And  whereas  difficulties  may  arise  in  recovering  debts  due  to  the  said 
bank  or  company,  and  in  maintaining  actions  or  proceedings  for  damages 
done  to  their  property,  and  also  in  prosecuting  persons  who  may  steal 
or  embezzle  the  bills,  notes,  bonds,  mortgages,  moneys,  goods,  chattels, 
or  effects  of  the  said  bank :  And  whereas  it  would  be  convenient  and 
just  that  persons  having  demands  against  the  said  bank  shoula  be 
entitled  to  sue  some  member  thereof  in  place  and  stead  of  the  whole . 
But  as  these  purposes  cannot  be  effected  without  the  aid  and  authority 
of  the   Legislature,  Be  it  therefore  enacted,  by  his   Excellency  the 
Governor   of  New  South  Wales,  with  the  advice  of  the  Legislative 
Council,  that  from  and  after  the  passing  of  this  act,  all  actions  and  suits 
and  all  proceedings  at  law  or  in  equity,  to  be  *commenced  and  r^^oA 
instituted,  and  prosecuted  or  carried  on  by  or  on  behalf  of  the 
said  bank  ;  or  when  the  said  bank  is  or  shall  be  in  any  way  concerned, 
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against  any  person  or  persons,  body  or  bodies  politic  or  oorponte,  oi 
whether  a  member  or  members  of  the  said  bank,  or  otherwise,  shall  and 
may  be  lawfully  commenced,  instituted,  and  prosecuted  or  carried  on 
in  the  name  of  the  person  who  shall  be  chairman  of  the  said  bank  at  the 
time  any  such  action,  suit,  or  proceeding  shall  be  commenced  or  insti- 
tuted as  the  nominal  plaintiff,  complainant,  or  petitioner  for  and  on 
behalf  of  the  said  bank,  and  that  all  actions,  suits,  or  proceedings  afore- 
said to  be  commenced,  instituted,  or  prosecuted  against  the  said  bank, 
shall  be  commenced,  &c.,  against  the  chairman  for  the  time  being  of  the 
said  bank,  as  the  nominal  defendant  for  and  on  behalf  of  the  said  bank, 
and  that  all  prosecutions  to  be  brought,  instituted,  or  carried  on,  by  or 
on  behalf  of  the  said  bank  for  fraud  upon  or  against  the  said  bank,  or 
for  embezzlement,  robbery,  or  stealing  the  bills,  notes,  bonds,  moneys, 
goods,  chattels,  effects,  or  property  of  the  said  bank,  or  for  any  other 
offence  against  the  said  bank,  shall  or  may  be  so  brought  or  instituted 
and  carried  on  in  the  name  of  such  chairman  for  the  time  being  of  the 
said  bank ;  and  in  all  indictments  and  informations  it  shall  be  lawful  to 
state  the  property  of  the  said  bank  to  be  the  property  of  such  chairman 
for  the  time  being  of  such  bank  ;  and  any  offence  committed  with  intent 
to  injure  or  defraud  the  said  bank  shall  and  lawfully  may,  in  any  prose- 
cution for  the  same,  be  stated  or  laid  to  have  been  committed  with 
intent  to  injure  or  defraud  such  chairman  for  the  time  being  of  such 
bank  ;  and  any  offender  or  offenders  may  thereupon  be  lawfully  con< 
victed  of  any  such  offence ;  and  in  all  other  allegations  or  indictments, 
informations  or  other  proceedings,  it  shall  and  may  be  lawful  and  suffi- 
^/,/,_  cient  from  and  after  the  passing  of  this  '''act  to  state  the  name 
-'  of  such  chairman ;  and  the  death,  resignation,  or  removal,  or 
other  act  of  such  chairman,  shall  not  abate  any  such  action,  suit,  or 
prosecution,  but  the  same  may  be  continued  where  it  left  off,  and  be 
prosecuted  and  carried  on  in  the  name  of  any  person  who  may  be  or 
become  chairman  of  the  said  bank  for  the  time  being. 

And  (a)  that  a  memorial  of  the  name  of  the  chairman  of  the  said 
bank,  in  the  form  or  to  the  effect  for  that  purpose  set  forth  in  the 
schedule  hereunto  annexed,  signed  by  the  said  chairman  and  by  a 
majority  of  the  directors  of  the  said  bank,  shall  be  recorded  upon 
oath  in  the  Supreme  Court  of  New  South  Wales  within  thirty  days 
after  the  passing  of  this  act ;  and  when  and  as  often  as  any  director 
of  the  said  bank  shall  be  newly  elected  chairman  thereof,  a  memorial 
of  the  name  of  such  newly-elected  chairman,  in  the  same  form  or  to 
the  same  effect  as  the  above-mentioned  memorial,  signed  by  such 
newly-elected  chairman  and  a  majority  of  persons  who  shall  be  direc- 
tors cf  the  said  bank  at  the  time  of  the  election  of  such  new  chairman, 
shall  in  like  manner  be  recorded  upon  oath  in  the  said  Supreme  Goort 
within  thirty  days  next  after  such  chairman  shall  be  elected. 

(a)  Seot  2. 
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Proyided  alway8,(a)  and  be  it  further  enacted,  that  antU  such  memo- 
rial as  hereinbefore  first  mentioned,  be  recorded  in  the  manner  herein 
directed,  no  action,  suit,  or  other  proceeding  shall  be  brought  by  the 
said  bank  in  the  name  of  the  chairman  of  the  said  bank  as  aforesaid, 
nnder  the  authority  of  this  act." 

« Proyided  always,(5)  that  the  chairman  being  the  plaintiff,  com- 
plainant, petitioner,  or  defendant  in  any  such  action,  suit,  petition,  or 
other  proceeding  as  aforesaid,  on  behalf  of  the  said  bank,  shall  not 
prevent  or  '^'affect  the  competency  of  any  such  chairman  so  as  r^/*/*.^ 
to  prevent  him  from  being  a  witness  in  such  action,  &c.,  in  the  ^ 
same  manner  as  might  have  been  if  his  name  had  not  been  made  use  of 
as  SQch  plaintiff,  &c. 

^^  Provided  altoay8y{c)  that  execution  upon  any  decree  or  judgment 
in  any  swh  action^  suit,  ^c,  obtained  againet  the  chairman  for  the 
time  being  of  the  said  bank,  whether  he  be  plaintiff  or  defendant  therein^ 
may  be  issued  agamst,  and  levied  upon,  the  goods  and  chattels,  lands 
and  tenements  of  any  member  or  members  whatsoever  of  the  said  bank 
for  the  time  being,  in  like  manner  and  not  otherwise  than  as  if  such 
decree  or  judgment  had  been  obtained  against  such  member  or  members 
personally.  Provided  always,  that  every  such  chairman  in  whose  name 
every  such  action,  &c.,  shall  be  commenced,  prosecuted,  carried  on,  or 
defended,  and  every  such  member  or  members  against  whose  goods 
and  chattels,  lands  and  tenements,  execution  upon  any  judgment  or 
decree  shall  be  issued  or  levied  as  aforesaid,  shall  always  be  reimbursed 
and  paid  out  of  the  funds  of  the  said  bank,  all  such  damages,  dues, 
expenses,  costs,  and  charges  as  by  the  event  of  any  such  proceeding 
such  chairman  or  member  or  members  shall  or  may  be  put  unto  or 
become  chargeable  with ;  and  all  such  remedies  shall  be  allowed  as 
between  the  several  members  of  the  said  bank  for  the  time  being,  as 
if  this  act  had  not  been  passed. 

And  ((2)  that  the  provisions  in  this  act  contained  shall  extend  and  be 
construed,  deemed,  and  taken  to  extend  to  the  said  bank,  at  all  times 
during  the  continuance  of  the  same,  whether  the  said  bank  be  now  oi 
hereafter  composed  of  some,  all,  or  any  of  the  persons  who  were  the 
original  or  are  the  present  members  thereof,  or  of  all  or  some  of  those 
persons ;  together  *with  some  other  person  or  persons,  or  shall  r^^nr^r^ 
be  composed  altogether  of  persons  who  were  not  originally  nor  *■ 
are  the  members  of  the  same. 

Provided  always,(e)  that  nothing  herein  contained  shall  extend  or  be 
deemed,  4c.,  to  extend  to  incorporate  the  members  of  or  proprietors 
of  the  said  bank,  or  to  relieve  or  discharge  them  or  any  of  them  from 
any  responsibility,  duties,  contracts,  or  obligations  whatsoever  which  by 
law  they  now  are,  or  at  any  time  hereafter  shall  be,  subject  or  liable 
to  either  between  the  said  bank  and  others,  or  between  the  individual 

(a)  BMt  3.  (6)  Sect.  i.  (e)  Seot  6.  (d)  Sect  6.  («)  Seet  7. 
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members  of  the  said  bank,  or  any  of  them  and  others,  or  among  them- 
selves, or  in  any  other  manner  whatsoever,  except  so  far  as  the  same 
are  affected  by  the  provisions  of  this  act,  and  the  true  intent  and 
meaning  of  the  same. 

And  (a)  that  all  bonds,  mortgages,  warrants  of  attorney,  and  other 
securities  not  being  assignable  in  the  law,  which  have  been,  or  which 
shall  or  may  at  any  time  hereafter  be,  taken   in  the  name  of  any 
person  as  chairman  of  the  said  bank  for  and  on  account  of  the  said 
bank,  shaU  and  may  be  put  in  suit  and  be  sued  upon  at  law  or  in 
equity,  in  the  name  of  the  chairman  in  whose  name  the  same  may 
have  been  taken,  or  in  the  name  of  any  person  who  shall  or  may  suc- 
ceed to  that  office,  and  be  the  chairman  of  the  said  bank  at  the  time 
such  proceeding  or  proceedings  shall  be   instituted,  notwithstandmg 
the  name  of  any  such  succeeding  chairman  be  not  inserted  in  snch 
bond,  &;c.,  as  an  obligee,  Jcc,  of  the  sum  or  sums  of  money  therein 
mentioned,  and  the  death,  resignation,  removal,  or  other  act  of  any 
such  chairman  of  the  said  bank  for  the  time  being  in  whose  name  any 
such  bond,  &c.,  shall  so  be  put  in  suit,  shall  not  abate  any  action,  &c., 
♦fifi«l  ^^^  thereon ;  *but  the  same  may  be  continued  where  it  left  off, 
^  and  be  prosecuted  and  carried  on  in  the  name  of  any  person 
who  may  succeed  to  that  office,  and  be  or  become  the  chairman  of  the 
said  bank  for  the  time  being ;  and  the  legal  estate  in  all  lands  and 
tenements  belonging  or  mortgaged  to  the  said  bank  and  all  legal  rights 
and  capacities,  shall  become  vested  in  such  new  churman  as  aforesaid 
to  aU  intents  and  purposes,  immediately  upon  the  recording  of  the 
memorial  of  the  name  of  such   new  chairman  in  the   said   Supreme 
Court,  and  so  on  toties  quoties  whensoever  any  new  appointment  ot 
election  of  a  chairman  for  the  time  being  of  the  said  bank  shall  take 
place,  and  such  new  memorial  thereof  shall  be  enrolled  as  aforesaid. 

And  (b)  that  in  any  action  to  be  brought  by  any  chairman  of,  &c., 
by  virtue  of  this  act,  the  plaintiff  therein  shall  not  be  nonsuit,  nor  shall 
a  verdict  be  given  against  the  plaintiff,  for  want  of  proof  of  the  record 
of  such  memorial  or  memorials  as  hereinbefore  mentioned ;  but  in  case 
the  defendant  in  any  such  action  shall  make  it  appear  on  such  trial 
that  no  such  memorial  or  memorials  have  been  recorded,  then  a  nonsuit 
shall  be  entered  in  such  action. 

Provided  always  (c)  that  nothing  in  this  act  contained  shall  be 
deemed  to  affect,  or  apply  to,  any  right,  title,  or  interest  of  His 
Majesty,  His  heirs  and  successors,  or  of  any  body  or  bodies  politic  or 
corporate,  or  of  any  other  person  or  persons  excepting  such  as  are 
mentioned  therein,  or  of  those  claiming  by  or  under  him  or  them. 

And  ((2)  that  this  act  shall  not  commence  or  take  effect  until  the 
same  shall  have  received  the  royal  approbation,  and  the  notification  of 

(o)  Sect  8.  (6)  Sect  9.  (e)  Sect  10.  {d)  S«ct  IL 
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8ach  approbation  shall  have  been  made  by  his  Excellency  the  Governor 
in  the  New  South  Wales  Government  Gazette. 

*And(a)  that  when  and  as  soon  as  this  act  shall  have  received  r^/./.q 
the  royal  approbation,  and  notification  of  such  approbation  shall  ^ 
have  been  made  as  aforesaid  by  his  Excellency  the  Governor,  in  the 
New  South  Wales  Government  Gazette,  this  act  shall  be  deemed  and 
taken  to  be  a  public  act,  and  shall  be  judicially  taken  notice  of  as  such 
by  the  Judges  of  the  Supreme  Court  of  New  South  Wales,  and  by  all 
other  judges,  justices,  and  others,  within  the  colony  of  New  South 
Wales  and  its  dependencies,  without  being  specially  pleaded. 

Averment :  That  afterwards,  and  before  the  bringing  of  such  action 
as  hereinafter  mentioned,  to  wit,  on  the  28th  day  of  August,  1833,  the 
said  act  received  the  royal  approbation,  and  that  the  notification  of  such 
approbation  was  then  made  by  the  then  Governor  of  New  South  Wales 
in  the  New  South  Wales  Government  Gazette  ;  and  that  thereupon  the 
said  act  then  became,  and  was,  and  from  thence  continually  had  been, 
and  still  was,  the  law  of  and  in  the  said  colony  applicable  to  the  said 
company,  and  part  and  parcel  of  the  law  of  the  said  colony ;  and  that 
after  the  said  act  had  become,  and  whilst  the  same  was  such  law  and 
parcel  of  the  law  of  the  said  colony  as  aforesaid,  and  before  and  at  the 
respective  times  of  the  bringing  of  such  action  and  of  the  recovery  of 
such  judgment  as  thereinafter  respectively  mentioned,  one  Thomas 
Chaplin  Breillat  was  the  chairman  of  the  said  company,  and  the  defend- 
ant before  and  at  the  respective  times  last  aforesaid,  and  also  before 
and  at  the  times  of  the  making  of  such  promises  by  the  said  company, 
as  thereafter  in  that  count  mentioned,  was,  and  from  thence  respectively, 
had  been,  and  still  was,  a  member  of  the  said  company;  and  that 
whilst  the  said  Thomas  Chaplin  Breillat  was  the  chairman  of  the  said 
company  as  aforesaid,  and  whilst  the  defendant  was  a  member 


of  the  said  company  as  aforesaid,  to  wit,  on  '''the  7th  day  of 
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December,  a.  d.  1844,  they  the  plaintiffs  caused  the  said  Thomas  Chap- 
lin Breillat,  as  such  chairman  of  the  said  company,  to  be  summoned, 
according  to  the  course  and  practice  of  the  Supreme  Court  of  New 
South  Wales,  to  appear  as  the  nominal  defendant  for  and  on  behalf  of 
the  said  company,  in  the  said  Court,  pursuant  to  the  provisions  of  the 
said  act,  to  answer  the  plaintiffs  in  an  action  on  promises ;  and  that 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  Thomas 
Chaplin  Breillat  having  duly  appeared  in  the  said  court,  according  to 
the  course  and  practice  of  the  said  court,  to  such  summons,  the  plain- 
tiffs did  thereupon  then  declare  in  the  said  action  against  the  said 
Thomas  Chaplin  Breillat,  as  the  chairman  of  the  said  company,  and  as 
the  nominal  defendant  for  and  on  the  behalf  of  the  said  company,  by 
virtue  of  the  said  act;  and  that  such  proceedings  were  thereupon 
further  had  in  the  said  Supreme  Court  of  New  South  Wales,  in  the 

(a)  Sect  12. 


670        BANK  OF  AUST&ALASIA  v.  HARDING.    T.  T.  1850. 


said  action,  that  afterwards,  and  whilst  the  said  Thomas  Chaplin 
Breillat  continued  to  be  and  was  the  chairman  of  the  said  company, 
and  whilst  the  defendant  continued  to  be  and  was  a  member  of  the  said 
company,  to  wit,  on  the  8th  day  of  September,  a.  d.  1845,  the  plain- 
tiffs, by  the  consideration  and  judgment  of  the  said  Supreme  Court, 
recovered  against  the  said  Thomas  Chaplin  Breillat,  as  the  chairman 
of  the  said  company,  as  aforesaid,  as  well  a  certain  sum  of  175,703{. 
18«.  7d.,  for  the  damages  which  the  plaintiffs  had  sustained  by  and  on 
account  of  the  non-performance  of  certain  promises  before  that  time 
made  by  the  said  company  to  the  plaintiffs,  as  also  the  sum  of  24041. 
2%.  0(2.  for  their  cdsts  and  charges  by  the  same  court  then  adjudged  to 
the  plaintiffs,  with  their  assent ;  which  damages,  costs,  and  charges  in 
the  whole  amount  to  178,1082.  9«.  7(2. ;  whereof  the  said  Thomas  Chap- 
i^nn-t  1  lin  Breillat,  as  the  chairman  of  the  said  ^company,  and  as  such 

^  nominal  defendant  as  aforesaid,  was  convicted ;  and  that  the  said 
promises  were  made,  and  the  said  plaintiffs'  causes  of  action  in  respect 
thereof  arose  within  the  jurisdiction  of  the  same  court,  and  that  the 
same  court,  during  all  the  time  whilst  the  said  action  was  pending 
therein  as  aforesaid,  and  continually  until  and  at  the  time  of  the  giving 
of  the  said  judgment,  was,  and  was  duly  holden,  within  the  jurisdiction 
thereof,  in  parts  beyond  the  sea,  to  wit,  at  Sydney  aforesaid,  and  that 
the  said  judgment  was  given  by  the  said  Supreme  Court  at  a  place 
within  the  jui'isdiction  of  the  same  court,  to  wit,  at  Sydney  aforesaid, 
to  wit,  by  the  Chief  Justice  and  other  the  Justices  of  the  said  Supreme 
Court,  to  wit,  by  Alfred  Stephen,  Esq.,  Chief  Justice,  and  John  Nodes 
Dickinson,  Esq.,  and  William  A'Beckett,  Esq.,  Justices  of  the  same 
court.  And  further  that  the  said  judgment  still  remains  in  full  force 
and  effect,  and  not  in  any  wise  satisfied,  reversed,  or  annulled ;  and 
that  no  execution  hath  as  yet  been  obtained  of,  or  upon  the  said  judg- 
ment; and  that  the  damages,  costs,  and  charges  aforesaid,  in  form 
aforesaid  adjudged  to  the  plaintiffs,  are  of  great  value — to  wit,  of  the 
value  of  178,1082.  0«,  7(2.  By  means  of  which  several  premises  the 
defendant  as  and  being  such  member  of  the  said  company  as  aforesaid, 
then  became,  as  such  member  of  the  said  company,  liable  to  pay  to  the 
plaintiffs  the  last-mentioned  sum  of  money,  when  he,  the  defendant, 
should  be  thereunto  afterwards  requested;  and,  being  so  liable,  and 
the  last-mentioned  sum  of  money  then  being  and  remaining  wholly  due 
and  unpaid,  he,  the  defendant,  then — to  wit,  on  the  day  and  year  last 
aforesaid — in  consideration  of  the  premises,  promised  the  plaintiffs  to 
pay  them  the  last-mentioned  sum  of  money  upon  request.  Breach,  in 
non-payment. 
♦fi79l       ^^®  second  count  stated,  that  whereas  before  the  *30th  day 

■■  of  October,  1843,  in  parts  beyond  the  sea,  to  wit,  at  Sydney,  in 
Her  Majesty's  colony  of  New  South  Wales,  the  defendant  made  his 
promissory  note  in  writing,  bearing  date  the  day  and  year  last  afore- 
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said,  and  thereby  promised  to  pay  the  plaintiffs,  on  demand,  154,000Z., 
with  interest  for  the  same,  to  wit,  interest  at  the  rate  of  8  per  cent, 
per  annum  from  the  date  thereof,  such  rate  of  interest  then  being  the 
usual  and  customary  rate  of  interest  in  that  behalf,  and  the  highest 
legal  rate  of  interest,  in  the  said  colony ;  and  then  delivered  the  same 
to  the  plaintiff.     Breach,  in  non-payment. 

The  declaration  also  contained  a  count  for  money  lent,  and  a  count 
upon  an  account  stated. 

Fourth  plea — to  the  first  count  of  the  declaration — That  the  defendant 
was  not  a  native  of  the  said  colony,  or  born  at  any  place  within  the  juris- 
diction of  the  said  Supreme  Court,  but,  on  the  contrary  thereof,  was 
born  out  of  the  said  colony,  and  out  of  the  jurisdiction  of  the  said 
Supreme  Court,  to  wit,  in  England ;  and  that  the  defendant  was  not 
before  or  at  the  respective  times  of  the  bringing  of  the  said  action,  and 
the  recovery  of  the  said  judgment,  as  in  the  first  count  mentioned,  or 
at  any  time  since,  resident  or  domiciled  in  the  said  colony,  or  at  any 
place  within  the  jurisdiction  of  the  said  Supreme  Court,  and  was  not, 
in  any  manner,  during  the  time  last  aforesaid,  or  any  part  thereof, 
bound  by,  or  subject  to  the  laws  of  the  said  colony ;  and  that,  although 
the  said  judgment  was  in  fact  recovered  by  the  plaintiffs  in  the  said 
Supreme  Court  as  in  the  said  first  count  of  this  declaration  mentioned, 
he,  the  defendant,  was  not  at  any  time  summoned  by  any  summons,  or 
served  with  any  process,  issuing  out  of  the  said  Supreme  Court,  at  the 
suit  of  the  plaintiffs  for  the  causes  of  action  upon  which  the  said  judg- 
ment was  so  recovered ;  nor  had  he,  the  defendant,  any  notice,  or 
knowledge  of  any  such  summons,  *or  process,  or  of  the  proceed-  r^^onn 
ings  in  the  said  action ;  nor  did  he,  the  defendant,  appear,  nor  ^ 
had  he  any  opportunity  of  appearing,  in  the  said  court  to  answer  the 
plaintiffs  in  the  said  action.     Verification. 

Tenth  plea, — ^to  the  second,  third,  and  fourth  counts — That  the  plain- 
tiffs ought  not  to  be  admitted  or  received  to  say  that  the  defendant  pro- 
mised as  in  those  counts,  or  any  of  them,  alleged ;  because  he  says  that 
the  several  promises  in  those  counts  respectively  mentioned,  were  made 
by  the  defendant  as  a  member  of  the  bank  or  company  in  the  said  first 
count  mentioned,  and  that  the  plaintiffs'  said  several  causes  of  action 
in  respect  of  the  said  several  premises  respectively,  accrued  to  the  plain- 
tiffs from  the  defendant  as  such  member  of  the  said  bank  or  company 
as  aforesaid,  and  not  otherwise ;  and  that  before  and  at  the  respective 
times  of  the  making  of  the  several  last-mentioned  promises  by  the  de- 
fendent  as  such  member  of  the  said  bank  or  company  as  aforesaid,  and 
of  the  bringing  of  such  action  and  the  recovering  of  such  judgment  as 
hereinafter  respectively  mentioned,  the  said  bank  or  company  was  esta- 
blished and  carried  on  in  parts  beyond  the  seas,  to  wit,  at  Sydney,  in 
Her  Majesty's  colony  of  New  South  Wales,  under  and  by  virtue  of  the 
act  in  the  said  first  count  mentioned,  which  act,  before  and  at  the  seve- 
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ral  times  of  the  making  of  the  last-mentioned  promises  by  the  defend- 
ant as  such  member  of  the  said  bank  or  company  as  last  aforesaid,  and 
of  the  bringing  of  such  action  and  the  recovering  of  such  judgment  a.« 
hereinafter  respectively  mentioned,  was,  and  from  thence  respectiTely 
had  been,  and  still  was,  part  and  parcel  of  the  law  of  the  said  colony, 
applicable  to  the  said  bank  or  company ;  and  that,  before  and  at  the 
respective  times  of  the  making  of  the  respective  promises  by  the  de- 
fendant as  such  member  of  the  said  bank  or  company  as  last  aforesaid, 


* 


674] 


and  of  the  bringing  of  such  action  and  the  recovering  of  *8uch 


judgment  as  hereinafter  respectively  mentioned,  by  the  law  of 
the  colony,  a  judgment  recovered  in  the  Supreme  Court  of  the  said 
colony  by  any  person  or  persons,  or  any  body  or  bodies  politic  or  cor 
porate,  having  any  demands  upon  the  said  bank  or  company,  against 
the  chairman  of  the  said  bank  or  company,  for  the  time  being,  as  the 
nominal  defendant  for  and  on  behalf  of  the  said  bank  or  company,  pur- 
suant to  the  provisions  of  the  said  act,  from  thence  respectively  had 
been,  and  still  was,  an  absolute  and  fixed  bar.  and  preclusion  to  and 
against  any  other  action  or  suit  for  the  same  demand  against  any  indi- 
vidual member  of  the  said  bank  or  company :  and  that,  after  the  making 
of  the  said  last-mentioned  promise  as  aforesaid  by  the  defendant  a^^ 
such  member  as  aforesaid,  and  before  and  at  the  respective  times  of  the 
bringing  of  such  action  and  the  recovery  of  the  said  judgment  as  here- 
inafter respectively  mentioned,  one  Thomas  Chaplin  Breillat  was  the 
chairman  of  the  said  bank  or  company  liable  to  be  sued  as  the  nominal 
defendant  for  and  on  behalf  of  the  said  bank  or  company  by  virtue  of 
the  said  act ;  and  that,  after  the  making  of  the  several  last-mentioned 
promises  by  the  defendant  as  such  member  of  the  said  bank  or  com- 
pany as  aforesaid,  and  before  the  conmiencement  of  this  suit, — to  wit. 
on  the  7th  day  of  September,  1844, — the  plaintiffs  caused  the  said 
Thomas  Chaplin  Breillat,  as  such  chairman  of  the  said  bank  or  com* 
pany  as  aforesaid,  to  be  summoned  according  to  the  course  and  prac- 
tice of  the  Supreme  Court  of  New  South  Wales,  to  appear  as  the 
nominal  defendant  for  and  on  behalf  of  the  said  bank  or  company  in 
the  said  court,  pursuant  to  the  provisions  of  the  said  act,  to  answer  the 
plaintiffs  in  an  action  on  promises ;  and  that  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  the  said  Thomas  Chaplin  Breillat,  baring 
duly  appeared  in  the  said  court,  according  to  the  course  and  practice 
^orjrri  ^f  ^^  3^^^  '''court,  to  the  summons,  the  plaintiffs  did  thereupon 
^  then  declare  against  the  said  Thomas  Chaplin  Breillat  as  the 
chairman  of  the  said  bank  or  company,  and  as  the  nominal  defendant 
for  and  oi>  behalf  of  the  said  bank  or  company  by  virtue  of  the  said 
act :  and  that  such  proceedings  were  thereupon  further  had  in  the  said 
Supreme  Court  in  the  said  action,  that  afterwards,  and  whilst  the  said 
Thomas  Chaplin  Breillat  continued  to  be,  and  was,  chairman  of  the 
said  bank  or  company,  and  before  the  commencement  of  this  suit,  tv 
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wit,  on  the  8th  September,  1845,  the  plaintiffs,  by  the  consideration  and 
judgment  of  the  said  Supreme  Court,  recovered  against  the  said  Tho- 
mas Chaplin  Breillat  as  such  chairman  of  the  said  bank  or  company  as 
aforesaid,  as  well  a  certain  sum  of  175,703/.  18s.  7<2.,  for  the  damages 
which  the  plaintiffs  had  sustained  on  occasion  of  the  non-performance 
of  certain  promises  before  that  time  made  by  the  said  bank  or  company 
to  the  plaintiffs,  as  also  the  sum  of  24042.  2s.  Od.  for  their  costs  and 
charges  by  the  said  Supreme  Court  then  adjudged  to  the  plaintiffs  with 
their  assent ;  which  damages,  costs,  and  charges  in  the  whole  amount 
to  178,1082.  Os.  7d. ;  whereof  the  said  Thomas  Chaplin  Breillat,  as  such 
nominal  defendant  as  aforesaid,  was  convicted ;  as  by  the  proceedings 
of  the  court,  reference  being  thereunto  had,  will  amongst  other  things 
more  fully  and  at  large  appear ;  and  that  the  last-mentioned  promises 
were  made,  and  the  plaintiffs'  causes  of  action  in  respect  thereof  arose, 
within  the  jurisdiction  of  the  said  Supreme  Court  of  New  South  Wales ; 
and  that  the  said  court,  during  all  the  time  whilst  the  said  action  was 
depending  therein  as  aforesaid,  and  continually  until  and  at  the  time 
of  the  giving  of  the  said  judgment,  was  duly  holden  within  the  juris- 
diction thereof,  in  parts  beyond  the  seas,  to  wit,  at  Sydney,  in  the  said 
colony  of  New  South  Wales ;  and  that  the  said  judgment  was  given  by 
the  said  court  at  a  place  *within  the  jurisdiction  of  the  said  r^nn^ 
court,  to  wit,  at  Sydney  aforesaid,  to  wit,  by  the  Chief  Justice,  *- 
and  other  the  Justices,  &c.,  of  the  court,  to  wit,  &c.,  by,  &c. ;  whicl 
judgment  still  remains,  and  is  in  full  force  and  effect,  and  not  in  anj 
wise  reversed,  vacated,  or  made  void ;  and  that  the  several  promisee, 
and  causes  of  action  in  the  said  second,  third,  and  last  counts  of  thi» 
action  respectively  mentioned,  are  the  same  identical  promises  and 
causes  of  action  for,  upon,  and  in  respect  of  which  the  plaintiffs  brought 
the  said  action  and  recovered  the  said  judgment  in  the  said  Supreme 
Court  of  New  South  Wales,  against  the  said  Thomas  Chaplin  Breillat, 
as  the  chairman  of  the  said  bank  or  company,  and  as  such  nominal  de- 
fendant as  aforesaid ;  and  that,  by  the  law  of  the  colony,  the  judgment 
so  recovered  against  the  said  Thomas  Chaplin  BreiUat,  as  the  chairman 
of  the  said  bank  or  company,  and  as  such  nominal  defendant  for  and 
on  behalf  of  the  said  bank  or  company,  as  in  that  plea  is  mentioned, 
was  final  and  conclusive  in  the  said  colony  against  the  said  Thomas 
Chaplin  Breillat  as  such  nominal  defendant  as  aforesaid,  and  was  an 
absolute  and  final  bar  and  preclusion  to  and  against  any  action  or  suit 
against  the  defendant  as  a  member  of  the  said  bank  or  company,  for  or 
in  respect  of  the  said  promises  and  causes  of  action  in  the  said  second, 
third,  and  last  counts  respectively  mentioned,  or  any  of  them.     Verifi- 
cation :  wherefore  the  defendant  prays  judgment,  if  the  plaintiffs  ought 
to  be  admitted  or  received,  against  the  judgment  so  recovered  by  them 
as  aforesaid,  to  say  that  the  defendant  promised  as  in  the  said  second, 
third,  and  last  counts,  or  in  any  of  them,  is  alleged. 
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Upon  the  fourtli  plea,  the  issue  taken  was,  that  the  defendant  was  at 
the  several  times  of  the  bringing  of  the  said  action  and  of  the  recoTery 
of  the  said  judgment,  bound  by,  and  subject  to,  the  laws  of  the  said 

*R771  *^^^^^7j  ^^  ^^9  ^  ^^^  being  at  the  several  times  last  aforesaid 

^  a  member  of  the  said  bank  or  company. 
To  the  tenth  plea  the  plaintiffs  demurred,  showing  for  cause  of 
demurrer,  that  the  said  plea  does  not  allege  or  disclose  any  matter  of  ^ 
estoppel,  and  ought  not  to  be  pleaded  by  way  of  estoppel,  and  is  im- 
properly commenced  and  concluded  as  a  plea  of  estoppel,  and  has  not 
a  proper  formal  commencement  or  conclusion,  and  does  not  pray  a  pro- 
per judgment ;  and  also  for  that  the  said  last  plea  is  ambiguous,  and 
has  a  double  aspect,  in  this,  to  wit,  that  it  proposes  to  show  that  the 
said  causes  of  action  are  merged  in  the  judgment  in  that  plea  men- 
tioned, and  also  assumes  to  set  up  such  judgment  as  an  estoppel  to  the 
plaintiff's  recovery  in  respect  of  the  promise  as  to  which  the  said  plea 
is  pleaded ;  and  also  for  that  the  said  plea  ought  to  have  been  pleaded 
as  an  ordinary  plea  in  bar,  inasmuch  as  the  supposed  defence  therein 
contained,  purposes  to  be,  that  the  causes  of  action  as  to  which  the  said 
plea  is  pleaded,  were  merged  in  the  said  judgment ;  and  for  that  it  does 
not  appear  how  or  why  the  said  judgment  should  be  an  absolute  and 
final  bar  and  preclusion  to  and  against  any  action  or  suit  by  the  plain- 
tiffs against  the  defendant,  as  a  member  of  the  said  bank ;  and  that  if 
the  said  plea  discloses  any  matter  of  defence  at  all,  such  matter  of 
defence  is  improperly  pleaded,  and  has  not  the  legal  operation  and 
effect  attempted  to  be  given  to  it  by  the  said  plea ;  and  for  that  the 
said  plea  is  inconsistent  and  repugnant,  inasmuch  as  it  avers  that  the 
plaintiffs  ought  not  to  be  admitted  or  received  to  say  that  the  defend- 
ant promised  as  in  the  said  second,  third,  and  last  counts  or  any  of  them 
mentioned,  whilst  the  said  plea  in  the  body  of  it  conclusively  shows  that 
the  defendant,  as  a  member  of  the  said  Bank  of  Australia,  did  so  pro- 
i^^fjc^n  mise,  and  that  judgment  was  recovered  upon  ^and  in  respect 

^  of  such  proHiises  of  the  defendant,  and  the  non-performance 
thereof,  (a) 

(a)  In  1845,  the  Bank  of  Aastralia,  then  being  in  peouniary  diffiooltiee,  applied  to  the  Baak 
of  Anstralasia  for  assittance.  Upon  the  negotiation  of  the  loan,  an  agreement  was  entered  ioto 
by  the  direotora  of  the  Bank  of  Australia  with  the  Bank  of  Australasia,  whioh  contained  stipa. 
lations,  some  of  whioh  the  directors  of  the  Bank  of  Australia  had  no  authority  to  enter  into. 
Various  sums  were  advanced  by  the  Bank  of  Australasia  to  the  Bank  of  Australia  in  parsasnea 
of  the  agreement,  and,  on  the  30th  of  October,  1843,  a  balance  of  154,000^  was  strack.  For 
this  amount  and  interest  a  promissory  note  was  signed  by  the  chairman  of  the  Bank  of  Autra- 
lia,  pursuant  to  a  resolution  of  the  directors,  **  for  value  received,  for  and  on  behalf  of  the  Baak 
of  Australia."  The  shareholders  of  the  Bank  of  Australia  denied  the  liability  of  the  bank  to 
pay  this  note,  on  the  ground  that  the  directors  had  exceeded  their  powers.  An  action  wsi 
brought  on  this  note  against  Breillat,  the  then  chairman  of  the  Bank  of  Australia^  in  Uie  Snprems 
Court  of  New  South  Wales,  in  which  action  a  verdict  was  found  for  the  defendant,  under  tbe 
direction  of  Dicken soir  and  A'Beckbtt,  Js.,  against  tbe  opinion  of  Alfred  Stepheit,  G.  J.  Upon 
appeal  against  the  judgment  pronounced  upon  this  verdict,  it  was  held  by  the  Privy  Council  that 
the  directors  of  the  Bank  of  Australia  had  the  power  of  managing  partners  in  an  ordtnaiy  bank- 
ing partnership,  and  that  amongst  such  powers  ^vma  the  power  of  borrowing  money  for  the  ya- 
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Channelly  Serjt.  (with  whom  were  Gaseleey  Serjt.,  ffugh  Stllj  and 
Welch)j  for  the  plaintiffs. — As  the  defendant  has  stated  that  he  means 
to  object  to  the  declaration,  it  will  be  convenient  to  begin  with  the  first 
count,  to  which  the  objection  applies.     That  count  sets  out  a  judgment 
recovered  in  the  Supreme  Court  of  New  South  Wales  against  a  party 
sued  as  nominal  defendant  on  behalf  of  the  bank  of  which  he  was  chair- 
man.   Of  *that  bank  the  defendant  was  a  member  as  well  at  the  r^nrja 
time  when  the  cause  of  action  arose,  as  also  when  the  action  was  ^ 
brought,  and  when  the  judgment  was  recovered  in  the  colonial  court. 
The  present  action  is  therefore  free  from  the  various  difficulties  which 
might  have  arisen  if,  at  one  of  those  periods,  the  defendant  had  not 
been,  or  had  ceased  to  be,  a  member  of  the  bank.     The  judgment  in 
reality  is  a  judgment  against  <<  the  defendant  and  others."     A  judg- 
ment in  a  foreign  or  in  a  colonial  court,  though  certainly  not  conclu- 
sive, is  primd  facie  to  be  considered  to  be  good.    The  onus  of  impeaching 
it  lies  on  the  defendant.    It  will  perhaps  be  contended,  that  in  the  colony 
the  defendant  could  not  have  been  sued  as  a  member  of  the  bank,  and 
that  the  plaintiffs  would  have  been  bound  to  have  recourse  to  the  provi- 
sions of  the  colonial  act ;  and,  it  may  be  urged,  that,  if  the  defendant 
could  not  have  been  sued  individually  in  the  colony,  he  cannot  be  sued 
individually  here.     It  will  also  probably  be  said,  that  the  defendant  is 
only  liable  to  be  proceeded  against  under  the  provisions  of  the  colonial 
act,  and  that  his  sole  liability  is,  to  execution  in  New  South  Wales. 
The  first  objection  proceeds  on  the  assumption  that  the  provisions  of 
the  colonial  act  tally  with  those  of  the  British  Joint  Stock  Bank  Act  ;(a) 
and  cases  will  be  referred  to  in  which  it  has  been  held,  that,  under  the 
English  act,  the  remedy  of  a  creditor  is  against  the  public  officer  of  the 
company,  and  not  against  individual  members.     But  in  this  respect 
there  is  a  material  difference  between  the  provisions  of  the  two  acts. 
Now,  the  case  of  Steward  v.  Greaves,  10  M.  &  W.  711,t  was  decided 
expressly  upon  the  10th  section  of  the  Joint  Stock  Bank  Act,  by  which 
act  the  Bank  of  England  waived  its  exclusive  privilege  upon  a  specific 
condition.     That  section  provides  "  that  it  shall  be  lawful  for  the  plain- 
tiff to  cause  *execution  upon  any  judgment,  decree,  or  order  r^nt^or^ 
obtained  by  him  in  any  such  action  or  suit,  to  be  issued  against  ^ 
the  property  and  effects  of  the  company ;  arid  if  such  execution  shall 
be  ineffectual  to  obtain  satisfaction  of  the  sums  sought  to  be  recovered 
thereby,  then  it  shall  be  lawful  for  him  to  have  execution  in  satisfaction 
of  such  judgment  against  the  person,  property,  and  effects  of  any  share- 
holder; or,  in  default  of  obtaining  satisfaction  of  such  judgment,  &c., 

pose  of  discharging  the  existing  liabilities  of  the  bank  until  the  assets  sboald  be  realized,  and 
that  the  circumstance  of  the  agreement  for  the  loan  being  accompanied  with  stipulations,  some 
of  which  wore  ultra  virtt,  did  not  discharge  the  Bank  of  Australia  from  liability  to  repay  the 
loan.  Bank  of  Australasia  «.  Breillat^  Chairman  of  the  Bank  of  Australia  (upon  an  appeal 
from  the  colonial  judgment),  8  Moore,  Prirj  GoonoU  Cases,  162. 
(a)  7  Q.  4,  0.  46. 
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from  any  shareholder,  against  the  person,  property,  and  effects  of  any 
person  who  was  a  shareholder  of  the  company  at  the  time  when  the 
cause  of  action  against  the  company  arose :  Provided  always,  that  no 
person  having  ceased  to  be  a  shareholder  of  the  company  shall  be  liable 
for  the  payment  of  any  debt  for  which  any  such  judgment,  &c.,  shall 
have  been  so  obtained,  for  which  he  would  not  have  been  liable  as  a 
partner  in  case  a  suit  had  been  originally  brought  against  him  for  the 
same,  or  for  which  judgment  shall  have  been  obtained  after  the  expira- 
tion of  three  years  from  the  time  when  he  shall  have  ceased  to  be  a 
shareholder  of  such  company ;  nor  shall  this  act  be  deemed  to  enable 
any  party  to  a  suit  to  recover  from  any  individual  shareholder  of  the 
company,  or  any  other  person  whomsoever,  any  other  or  greater  sum 
than  might  have  been  recovered  if  this  act  had  not  been  passed." 

These  were  the  provisions  relied  upon  by  Parke,  B.,  in  the  judgment 
delivered  by  him  in  Chapman  v.  Mil  vain,  14  Jurist,  251.  (a)  But  the 
colonial  act  contains  no  such  provisions.  In  Chapman  v.  I^Iilvain  it 
was  held  that  the  public  officer  must  be  made  the  plaintiff.  Bat,  in 
Blewitt  V.  Gordon,  1  Dowl.  N.  S.,  815,(6)  it  waa  held  that  the  words 
*f{R^  1  '^  ^^^'^  ^^^  lawfully  may  sue  the  public  officer  as  the  nominal  *de- 
-■  fendant,"  did  not  deprive  the  plaintiffs  of  their  common-law 
right  of  suing  members  of  the  company.  That  case  has  never  been 
overruled.  The  7th  section,  suprcl,  667,  of  the  colonial  act  expressly 
reserves  the  ordinary  liabilities  of  the  shareholders.  Looking  at  this 
act,  it  is  evident  that  it  was  intended  to  give  to  the  creditors  of  the  bank 
a  cumulative  remedy.  The  powers  given  by  the  7th  section  of  the 
colonial  act  are  not  to  be  found  in  the  English  Bank  Act.  [Maule,  J.— 
Does  not  the  question  come  upon  the  exception  ?]  This  is  not  a  judg- 
ment against  the  defendant  solely.  The  Supreme  Court  of  New  South 
Wales  has  no  jurisdiction  beyond  the  limits  of  the  colony.  If  the  cred- 
itor can  enforce  his  judgment  only  by  execution,  he  is  without  remedy 
against  a  shareholder  who  neither  resides  in  the  colony  nor  has  property 
there.  It  is  submitted,  that,  even  in  the  colony,  a  creditor  is  not  bound 
to  sue  the  officer  of  the  bank,  but  may  bring  his  action  against  any 
member  with  respect  to  whom  it  can  be  shown  that  he  was  a  contracting 
party.  Here,  the  defendant,  by  pleading  to  the  action,  admits  that  he 
is  within  the  jurisdiction  of  the  court  in  which  he  is  impleaded.  The 
reason  why  a  party  is  allowed  to  sue  here  on  a  foreign  judgment,  is, 
that  such  judgment  is  evidence  of  a  debt,  and  the  onus  of  impeaching 
It  lies  on  the  other  side ;  Mason  v.  Nicholls,  14  M.  &  W.  118,t  which 
is  since  the  7  &  8  Vict.  c.  96  ;{c)  Hanmer  v.  White,  12  M.  &  W.  519.t 

(a)  Since  reported  19  Law  Joam.  Exch.  228,  6  Ezeh.  61.f 

(6)  And  see  Beech  v.  Eyre,  5  M.  A  G.  421,  6  Scott,  N.  R.  327. 

(c)  The  9th  aection  of  this  sUtute  ia  similar  to  the  901  section  of  7  Geo.  4,  c.  46  (ante,  p.  680),  vith 
this  additional  article,  "And  also,  subject  to  the  proTisions  hereinafter  contained,  upon  the  profit! 
and  eiTects  of  erery  shareholder  and  former  shareholder  thereof,  as  if  every  individual  ehareboldcr 
ftnd  former  shareholder  had  been  by  name  a  party  to  such  proceedings ;  and  that  it  shall  be  lawful 
for  the  plaintiff  to  cause  execution  upon  any  judgment  obtained  by  him  in  any  luch  action  or  seit 
against  the  company,  to  be  israed  agidnst  the  property  and  effects  of  the  company." 
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*Upon  the  demurrer  to  the  fourth  plea,  the  question  is,  whether,  p^/^^o 
assuming  the  declaration  to  be  good,  that  plea  affords  a  suffi-  I- 
cient  answer.  To  what  extent  does  the  plea  establish  the  non-residence 
within  the  colony  ?  It  excludes  the  defendant's  being  resident  at  the 
time  the  action  against  Breillat  was  brought  on  which  the  judgment  was 
given.  Consistently  with  this  allegation  the  defendant  may  have  been 
resident  in  the  colony  until  shortly  before  the  bringing  of  that  action. (a) 
It  is  submitted  that  the  plea  should  have  negatived  the  residence  in 
the  colony  at  any  time  before  action  brought.  At  all  events,  it  should 
have  stated  that  the  defendant  had  no  property  within  the  colony.  The 
plea  alleges  that  the  defendant  had  not  at  any  time  notice  or  know- 
ledge of  the  summons,  the  process,  or  the  proceedings.  This  allegation 
must  be  understood  as  merely  denying  actual  notice  or  knowledge; 
whereas,  supposing  notice  to  be  necessary,  notice  to  an  agent,  although 
it  should  never  have  been  communicated  to  the  defendant,  would  have 
been  sufficient ;  Valine  v.  Dumergeon,  18  Law  Journ.  N.  S.  (Exch.) 
378.(J)  So,  notice  left  at  the  last  known  place  of  abode  within  the 
colony  might,  for  anything  which  appears  here,  be  sufficient ;  Becquet 
and  Others  v.  MacCarthy,  2  B.  &  Ad.  951  (E.  C.  L.  R.  vol.  22) ; 
Cowan  V.  Broadwood,  1  M.  &  G.  882  (E.  C.  L.  R.  vol.  39),  2  Scott, 
N.  R.  128 ;  Reynolds  v.  Fenton,  3  C.  B.  187  (E.  C.  L.  R.  vol.  54). 

With  respect  to  the  replication  to  the  fourth  plea,  it  is  a  sufficient 
answer  to  the  fourth  plea,  assuming  that  the  fourth  plea  can  be  sup- 
ported. It  sets  out  foreign  law,  which  is  to  be  dealt  with  here  as 
matter  of  fact.  *[Maule,  J. — Whether  the  law  of  a  foreign  r^^on 
country  is  binding  or  .not  in  a  particular  case,  is  matter  of  law  ^ 
here  and  elsewhere.] 

The  tenth  plea  is  bad  in  form  and  in  substance.  The  plea  attempts 
to  set  up  an  estoppel,  but  it  prays  that  the  plaintiffs  may  be  precluded 
from  asserting  what  the  defendant  admits  to  be  true,  namely,  that  the 
defendant  promised  as  alleged  in  the  declaration.  If  the  plea  is  to  be 
regarded  as  a  plea  of  judgment  recovered,  not  only  are  the  commence- 
ment and  the  conclusion  informal,  but  the  plea  is  bad  in  substance,  as 
not  showing  any  merger  of  which  our  courts  can  take  notice:  The 
General  Steam  Navigation  Company  v.  Guillou,  11  M.  &  W.  387  ;|" 
Smith  r.  Nicolls,  5  New  Cases,  208  (E.  C.  L.  R.  vol.  35). 

Willes,  contrS,. — The  first  count  of  the  declaration  is  bad.  No  founda- 
tion is  laid  for  the  promise  which  the  defendant  is  alleged  to  have  made, 
except  the  colonial  judgment  obtained  under  the  provisions  of  the  colo- 
nial act.     Now,  that  act  gives  the  judgment-creditor  a  remedy  agamst 

(a)  There  appears  to  be  an  ambiguity  about  the  words  "  or  at  any  time  tince,**  which  may  meao 
cither  **  since  the  bringing  of  the  action,  and  since  the  recovery  of  the  judgment,"  or  since  the 
latter  period  only ;  in  which  case  the  defendant  might,  within  the  terms  of  the  plea,  have  been 
resident  within  the  colony  from  the  commencement  of  the  action  to  the  recoTery  of  the  jadgment, 
nelu»iv€, 

[h)  Since  reported,  i  Exch.  290.f 
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the  property  of  persons  who  were  members  of  the  bank  for  the  time 
being,  t.  e,  at  the  time  of  the  award  of  execution,  but  nothing  farther. 
It  is  said  that  the  colonial  act  gives  a  cumulative  remedy;  but  no 
ground  is  shown  for  that  assertion.  Supposing,  however,  the  remedy 
to  be  so  far  cumulative  that  the  plaintiffs  might  have  either  sued  the 
defendant  upon  the  original  cause  of  action,  or  brought  their  action 
against  the  chairman,  they  have  made  their  election.  Professor  Story 
says,(a)  "  Suppose  a  contract  by  the  law  of  our  country  to  involve  no 
personal  obligation — as  was  supposed  to  be  the  law  of  France  in  a  par- 
*fi«iT  ^^^^'^^^  ^*^®  which  came  in  judgment  (J) — ^but  merely  to  confer  a 
^  *right  to  proceed  in  rem^  such  a  contract  would  be  held  every- 
where to  involve  no  personal  contract  whatsoever."  So,  here,  the  right 
to  sue  the  chairman  being  conferred  by  statute,  the  recoveror  of  a  judg- 
ment against  the  chairman  can  enforce  the  judgment  so  obtained,  only 
by  the  mode  pointed  out  by  the  statute. 

In  the  fourth  plea  the  defendant  insists  that  he  is  not  responsible  for 
the  acts  or  defaults  of  an  agent  appointed,  not  by  himself,  but  by  the 
act  of  a  legislature  to  which  he  wa«  a  stranger,  and  by  whose  acts  he 
was  not  bound.  It  is  contrary  to  natural  justice  to  proceed  against  a 
party  who  is  not  within  the  jurisdiction  of  the  court  in  which  proceed- 
ings are  commenced  and  carried  on,  and  who  has  no  notice  of  such 
proceedings:  Reynolds  v,  Fenton,  8  C.  B.  187  (E.  C.  L.  B.  vol.  54); 
Becquet  v.  MacCarthy,  2  B.  &  Ad.  951  (E.  C.  L.  R.  vol.  22) ;  Buchanan 
V.  Rucker,  1  Campb.  63 ;  Ferguson  v.  Mason,  11  A.  &  E.  170  (E.  C.  L. 
R.  vol.  39) ;  Story's  Conflict  of  Laws,  sect.  646,  547,  &cf 

The  tenth  plea  is  a  good  plea  in  bar  in  substauce ;  and  the  supposed 
informality  in  the  prayer  of  judgment  is  not  material.  The  pica  shows, 
that,  by  the  colonial  enactment,  the  judgment  recovered  against  the 
chairman  was  final  and  conclusive.  In  Smith  v.  Nicolls,  5  New  Cases, 
208  (E.  C.  L.  R.  vol.  35),  the  plea  was  held  bad  for  the  want  of  such 
an  allegation :  General  Steam  Navigation  Company  t*.  Guillou,  11  M. 
&  W.  877  ;t  Story's  Conflict  of  Laws,  sect.  509,  510,  522,  603,  604, 
605,  &c. 

CTiannellj  Serjt.,  in  reply. — The  cases  upon  the  Bank  Act. do  not 
apply.  The .  colonial  act,  ss.  5,  7  (suprS,,  666,  667),  gives  a  right  to 
reimbursement  and  contribution.  By  taking  a  share  in  the  bank,  the 
^^Q--  defendant  constituted  *the  persons  by  whom  the  affairs  of  the 
■*  bank  were  conducted,  his  agents  in  everything  connected  with 
the  affairs  of  the  bank. 

The  tenth  plea  admits  the  liability  of  the  defendant  upon  the  original 
contract ;  and,  although  a  colonial  judgment  works  a  merger  in  the 
colony,  it  is  otherwise  in  the  courts  of  this  country,  where  no  foreign 

(a)  Conflict  of  Lawi,  287. 

(6)  MeUn  o.  Fitqamei,  1  B.  A  P.  138 ;  ovemiled  in  Iml&y  «.  Ellefion,  2  Bast,  463,  455.    Ao4 
Me  Pedder  o.  Maclfaater,  8  T.  R.  609;  Mare  v.  Kaye,  4  Taant  34,  40;  3  MaoD.  A  R.  40,  a. 


9  MANNING,  GRANGER,  k  SCOTT.  68d 


or  colonial  judgment  is  treated  as  matter  of  record :  Smith  v.  NicoUs ; 
Robertson  v.  Sir  William  John  Strnth,  5  Q.  B.  941  (E.  G.  L.  B. 
vol.  48). 

WiLDB,  0.  J. — It  appears  to  me  that  the  declaration  is  sufficient,  and 
thai  both  the  fourth  and  the  tenth  pleas  are  bad. 

The  objection  to  the  declaration  is  to  the  first  count.  That  count 
states  that  the  defendant  was  a  member  of  a  banking  company  acting 
under  a  colonial  statute ;  a  statute  which  may  be  assumed  to  have  been 
obtained  at  the  request  of  the  parties.  It  provides,  that  one  member 
holding  a  principal  office  in  the  company,  may  sue  and  be  sued,  instead 
of  the  whole  body ;  and  that  execution  may  issue  against  the  property 
of  the  other  members  of  that  body.  But,  while  giving  this  benefit  to 
the  company,  the  act  provides  that  it  shall  not  vary  the  rights  or  the 
liabilities  of  the  parties.  Now,  independently  of  the  colonial  act,  the 
defendant  would  have  been  liable  in  respect  of  the  demand  for  which 
the  defendant  is  now  sued ;  and,  if  the  judgment  had  been  recovered 
in  an  action  brought  against  all  the  members  jointly,  an  action  of  debt 
or  assumpsit  would  clearly  have  lain  against  the  defendant  upon  that 
jadgment. 

The  first  objection  taken  to  the  count  is,  that  the  remedy  given  by 
the  colonial  act  upon  the  judgment,  is  not  against  the  person  of  the 
shareholder,  but  is  ^limited  to  execution  against  the  goods  of  r^i*oo 
those  who  are  partners  at  the  time  the  execution  issues.  I  think  ^ 
this  is  not  so ;  but  that  the  effect  of  the  colonial  act  is  to  extend  the 
effect  of  the  judgment.  The  first  count  of  the  declaration  shows,  that, 
under  the  colonial  act,  all  previous  rights  and  liabilities  of  the  parties 
were  reserved.     These  are  sufficient  to  bind  the  defendant. 

The  fourth  plea  states  that  the  defendant  had  not  at  any  time  notice 
or  knowledge  of  any  summons  or  process,  or  of  the  proceedings  in  the 
action  in  the  colonial  court.  Suppose  he  had  no  notice.  The  first 
count  declares  that  the  defendant  was  dealing  with  the  public  upon  the 
terms  of  the  colonial  act,  and  that  he  assented  to  the  chairman's  being 
considered,  for  all  purposes  connected  with  the  suit,  as  his  representa- 
tive. For  these  reasons  I  think  the  fourth  plea  bad,  and  that  it  there- 
fore becomes  unnecessary  to  consider  the  objections  which  have  been 
raised  to  the  replication  to  that  plea. 

The  tenth  plea  denies  the  right  of  the  plaintiffs  to  sue  upon  the  ori« 
ginal  causes  of  action,  on  the  ground  that  these  causes  of  action  were 
merged  in  the  judgment  obtained  against  the  chairman.  Where  a  secu- 
rity of  a  higher  nature  is  taken  for  a  demand  of  a  lower  nature,  the 
latter  is  merged  in  the  former ;  and  therefore,  in  the  colony  of  New 
South  Wales,  where  the  judgment  recovered  against  the  chairman  is  a 
security  of  a  higher  nature  than  the  debt  upon  which  it  was  founded,  a 
merger  no  doubt  took  place.  This  merger  was,  however,  confined  to 
the  district  in  which  the  judgment  recovered,  being  there  conclusive,- 

VOL.  IX.— 29 
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was  a  security  of  a  higher  nature  than  the  debt  npon  which  it  was 
founded.  But  in  England  the  colonial  judgment,  which  stands  upon 
the  same  footing  as  a  foreign  judgment,  is  not  a  security  of  a  higher 
♦Aft7l  '^^^^^  ^^^^  ^^  prior  simple  ^contract  debt.(a)  The  principle 
-■  of  merger,  therefore,  does  not  apply.  Any  doubt  upon  that 
subject  is  removed  by  the  case  of  Houlditch  v.  The  Marquess  of  Done- 
gal, 8  Bligh,  N.  S.  301,  in  which  the  House  of  Lords  decided  that  a 
foreign  judgment  is  not  conclusive,  but  is  merely  primd  facie  evidence^ 
reversing  a  contrary  decision  in  the  Court  of  Chancery  in  Ireland. 

I  think,  therefore,  that  the  plaintiffs  are  entitled  to  judgment. 

Maule,  J. — During  part  of  the  argument  I  was  not  present ;  and, 
as  the  rest  of  the  court  are  clear  that  the  plaintiffs  are  entitled  to  judg- 
ment on  the  whole  record,  I  shall  not  depart  from  them.  With  respect 
to  the  sufficiency  of  the  first  count  and  the  badness  of  the  fourth  plea, 
I  fully  concur  with  what  has  fallen  from  the  Lord  Chief  Justice.  With 
respect  to  the  tenth  plea,  I  am  not  so  clear. 

Grssswkll,  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment.  From  the  pleadings  it  appears  that  the  defendant  was  a 
member  of  a  company  who  must  be  taken  to  have  been  a  consenting 
party  to  the  passing  of  the  colonial  act.  He  must,  therefore,  be 
regarded  as  having  agreed  that  suits  upon  contracts  entered  into  bj 
the  company,  might  be  brought  against  the  chairman,  and  that  the 
chairman  should  for  all  purposes  represent  him  in  such  actions.  Being 
his  own  appointed  agent,  he  had  notice  of  the  proceedings.  If  he  had 
been  resident  in  the  colony,  he  could  not  have  made  himself  party  to 
the  action,  or  in  any  manner  personally  interfered  in  the  proceedings. 
.  *The  5th  section  of  the  act  extends  the  remedy  by  execution 
-'  to  new  shareholders  who,  but  for  this  enactment,  would  not 
have  been  liable  upon  contracts  to  which  they  were  not  originally 
parties.  Then  comes  the  7th  section,  which  reserves  all  liabilities  the 
iiarties  would  otherwise  have  been  under.     The  object  of  the  act  was 

create  an  additional  remedy.  It  contains  no  exemption  from  liabi- 
lity. I  think,  therefore,  that  the  first  count  of  the  declaration  is  good, 
and  that  the  fourth  plea  shows  no  sufficient  answer  to  it. 

The  tenth  plea,  which  is  pleaded  to  the  subsequent  counts  framed 
on  that  cause  of  action  upon  which  the  judgment  declared  upon  in  the 
first  count  was  founded,  does  not  affect  the  contracts  declared  upon  in 
those  counts ;  it  relates  only  to  the  manner  of  proceeding  for  the  pur- 
pose of  enforcing  payment.  It  may  be  true,  that,  in  the  colony,  no 
further  proceeding  could  be  taken.  There,  the  debt  had  become  mat- 
ter of  record,  but  it  is  not  so  in  the  English  courts.  Here,  the  right 
to  sue  upon  the  original  causes  of  action  remains,  there  being  in  our 

(a^  No  aetioa  of  debt  u  on  matter  of  record,  would  bare  lain  here  apon  the  eolooial  jadgseet 
Tb  .  remedy  woald  bave  been  either  by  action  of  debt  g imm  cx  comtraeUt,  in  which  a  lefeadaot 
Bight  formerly  have  waged  hli  law,  or  by  action  of  assamptit 
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conrts  no  merger  of  those  causes  of  action  in  a  higher  remedy.     I 
think,  therefore,  that  the  tenth  plea  is  also  bad. 

Talfourd,  J. — I  am  of  the  same  opinion.     As  to  the  first  qnestion, ' 
it  appears  to  me  that  the  first  count  discloses  a  good  cause  of  action. 
The  object  of  the  colonial  law  was,  not  to  take  away  any  remedies 
which  the  creditor  of  the  bank  would  otherwise  have  had,  but  to  give 
additional  and  peculiar  remedies. 

The  second  question  is,  whether  the  fourth  plea  presents  any  answer 
to  the  cause  of  action  set  forth  in  the  first  count.  That  plea  states 
that  the  defendant  was  never  resident  in  New  South  Wales,  and  had 
DO  notice  of  the  proceedings.  The  answer  to  that  is,  that  the  defend- 
ant was  a  member  of  a  partnership  carrying  on  ^business  in  the  r^r^oQ 
colonies,  and  was  contented  to  leave  his  property  there  to  be  regu-  ^ 
lated  by  the  law  of  the  colony. 

The  case  of  Smith  v.  Nicolls,  7  Scott,  147,  5  New  Ga.  208,  is  con- 
clnsive  against  the  tenth  plea.  It  would  be  absurd  to  hold  that  a  colo- 
nial judgment  was  in  this  country  merely  matter  of  inducement  to  a 
promise,  and  yet  that  it  operated  as  a  bar  to  an  action  on  the  causes  of 
action  upon  which  that  judgment  was  founded. 

Judgment  for  the  plaintiff8.(a) 

(a)  And  fee  Rastrick  v.  The  Derbjihire,  Ae,,  Railway  CompaDj,  9  Bxeb.  149.t 


BUTTIGIEG  V.  BOOKER  and  Another.    June  1. 

To  as  action  hj  the  payee  against  the  aeeepfton  of  two  billa  of  exehange,  the  defendanti 
pleaded, — that  the  bills  were  aocepted  hj  them  and  one  B.,  and  not  by  them  alone ;  that, 
before  the  bills  beeame  doe,  and  before  the  delivery  thereof  to  the  plaintifl^  they  were  and 
eentSnnaUy  from  the  time  of  their  aeeeptanee  had  been  in  the  hands  of  the  drawers  for  ralne, 
sod  bad  not  been  daring  all  that  time  delivered  over  to  the  plaanUlf  by  the  drawers,  and  so 
eontinoed  from  the  times  of  their  becoming  doe  until  the  mailing  of  the  agreement  after 
mentioned ;  that,  whilst  the  bills  were  wo  in  the  hands  of  the  drawers,  and  before  the  delivery 
thereof  to  the  plaintiff,  it  was  agreed  between  the  drawers  and  the  defendants  and  B.,  that,  in 
eonsideration  of  the  defendants  and  B.  paying  the  drawers  600^  in  settlement  of  their 
aeeonnts,  the  drawers  engaged  to  aeoept  their  (the  defendants'  and  B/s)  dividend  of  2a.  9a. 
in  the  pound  on  (amongst  others)  the  bills  in  question,  and  whieh  the  drawers  bound  them> 
selves  to  deliver  to  the  defendants  and  B.  within  one  month,  reeeiving  the  said  dividend  on 
eaeh  acceptance  as  it  should  be  delivered  up, — the  defendants  and  B.  being  at  liberty  to  pay 
the  said  oomposition  on  the  said  bills  at  any  time  within  one  month,  and  to  tender  the  same 
at  a  certain  place ;  that  a  penalty  of  bOOL  was  to  be  paid  on  default  by  either  side ;  that  the 
5002.  were  paid  by  the  defendants  and  B.  to  the  drawers  in  settlement  of  the  said  accounts, 
and  the  compoeition  duly  tendered ;  that  the  drawers  refkised  to  accept  the  dividends  tendered, 
end  failed  to  deliver  up  the  acceptances,  but  afterwards,  in  fraud  and  violation  of  the  agree- 
ment, delivered  the  bills  declared  on  to  the  plaintiff;  and  that  the  plaintiff  took,  and  held  the 
bills  with  notice  of  the  premises : — 

Held,  that,  assamiog  the  plea  to  contain  a  defence  to  the  action, — which  the  court  inclined  to 
thinic  it  did  not, — it  was  well  pot  in  issue  by  the  general  replication  de  tn/nrid. 

To  a  similar  plea,  alleging  the  agreement  to  have  been  made  between  the  plaintiffs,  through  the 
drawers  aa  their  agents,  and  the  defendants  and  B.,  and  averring  the  payment  of  the  5002. 
and  the  tender  of  the  dividend  to  the  drawers,  with  notice  to  the  plaintiff,— but  not  alleging 
that  the  agreement  to  take  the  dividend  was  accepted  by  the  plaintiff  in  satisfhction  or  sub- 
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ititntion  of  the  oontrmct  on  th«  billa, — the  pUlotiff  replied  "  that  it  wee  not  igreed  by  tnd 
between  the  plaintiff,  by  and  through  the  drawen  m  their  agents,  and  the  defendiatiy  it 
manner  and  form  as  in  the  plea  alleged  z^— 

Hald,  that  the  plea  was  bad  in  aabttajioeb 

Whether  the  replleation  was  good,  qnctrt. 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaratioB 
*fid01  ^^^^^  ^^^^  certain  persons  using  the  *name  and  style  of  M'Dowell 
-*  &  Sons,  to  wit,  on  the  8d  of  July,  1847,  in  parts  beyond  the  Bess, 
made  their  bill  of  exchange,  directed  to  the  defendants,  and  thereby 
required  the  defendants  to  pay  to  the  plaintiff  2502.  sixty  days  after 
sight,  and  then  delivered  the  same  to  the  plaintiff;  that  the  defendants 
afterwards  saw  and  accepted  the  said  bill,  &c.,  and  that  sixty  days, 
j(c.,  had  elapsed  before  the  commencement  of  the  suit,  Ac. 

There  was  a  second  count  upon  a  similar  bill  for  225Z.  lit.  6<2.,  and 
also  counts  for  money  paid  and  for  money  due  upon  an  account  stated. 

The  defendants  pleaded,— eighthly,  to  the  first  and  second  counts 
respectively,  that  the  two  bills  in  those  counts  respectively  mentioned 
were  accepted  by  the  defendants  and  one  William  Lane  Booker,  and 
not  by  the  defendants  alone ;  and  that,  at  the  time  they  respectively 
became  due,  and  before  the  delivery  thereof  to  the  plaintiff  as  therein- 
after mentioned,  the  said  two  bills  were  and  had  been  continually  from 
the  time  of  their  acceptance  in  the  hands  of  the  said  M'Dowell  &  Sons 
for  value,  and  had  not  been  during  all  that  time  delivered  over  to  the 
plaintiff  by  M'Dowell  k  Sons,  and  so  continued  from  the  times  of  their 
becoming  due  until  the  time  of  making  the  agreement  thereinafter  men- 
tioned ;  that,  whilst  the  said  bills  were  so  in  the  hands  of  M'Dowell  ft 
*ftQ11  ^^^^  ^^^  value,  and  before  *the  said  delivery  thereof,  it  was 
^  agreed  by  and  between  M'Dowell  &  Sons  and  the  defendants 
and  W.  L.  Booker,  that,  in  consideration  of  the  defendants  and  W.  L 
Booker  paying  to  M'Dowell  &  Sons  6002.  in  settlement  of  their  (the 
said  M'Dowell  &  Sons'  and  the  defendants'  and  W.  L.  Booker's)  dif- 
ferences of  account,  they,  M'Dowell  &  Sons,  thereby  agreed  to  accept 
their,  the  defendants'  and  W.  L.  Booker's,  dividend  of  2s.  9d.  in  the 
pound  on  the  following  bills  accepted  by  the  defendants  and  W.  L. 
Booker,  and  which  M'Dowell  &  Sons  bound  themselves  to  deliver  to 
the  defendants  and  W.  L.  Booker  within  one  month  of  the  date  of  that 
agreement,  receiving  the  said  dividend  on  each  acceptance  as  it  should 
be  delivered  up,  that  is  to  say,  [here  followed  an  enumeration  of  the 
acceptances  of  the  defendants  and  W.  L.  Booker  in  favour  of  several 
persons,  amongst  which  was  an  item  of  «« G.  Buttigieg,  4151,  lis.  6ii," 
the  amount  of  the  two  bills  declared  on],  it  being  clearly  understood 
between  the  said  M'Dowell  k  Sons  and  the  defendants  and  W.  L. 
Booker,  that  the  defendants  and  W.  L.  Booker  were  to  be  at  liberty  to 
pay  the  said  composition  of  2s.  9d.  in  the  pound  on  the  said  accept- 
ances, at  any  time  within  one  month,  and  to  tender  the  same  ai,  Ac, 
where  such  settlement  should  take  place  accordingly,  the  said  M'Dowell 
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k  Sons  holding  them,  the  defendants  and  W.  L.  Booker,  harmlem  from 
any  farther  liability  on  the  said  acceptances ;  but,  in  default  of  the  ful* 
filment  of  that  agreement  within  the  time  specified,  on  either  side,  the 
defaulter  to  be  subject  to  a  penalty  of  5002.,  as  liquidated  damages : 
that,  the  said  agreement  being  so  made,  and  whilst  M'Dowell  k  Sons 
were  the  holders  of  the  said  bills,  the  defendants  and  W.  L.  Booker 
did  pay  to  M'Dowell  k  Sons,  and  M'Dowell  k  Sons  accepted  from  the 
defendants  and  W.  L.  Booker  the  said  sum  of  500Z.  in  settlement  of 
the  said  differences  of  ^account ;  and  that  they,  the  defendants  r^t/^qo 
and  W.  L.  Booker,  further  were  ready  and  willing,  within  one  ^ 
month  from  the  date  of  the  agreement,  to  pay  the  said  composition  on 
the  said  acceptances,  and  did,  within  one  month,  tender  the  same  to  the 
Mid  M'Dowell  k  Sons,  at,  &c. ;  and  that  they,  the  defendants  and  W. 
L.  Booker,  had,  from  the  time  of  making  the  agreement  hitherto, 
always  been  ready  and  willing  to  perform  the  said  agreement  in  all 
thmgs, — of  all  which  the  said  M'Dowell  k  Sons  then  had  notice  :  that 
M'Dowell  k  Sons  refused  to  accept  the  said  dividend  so  tendered,  and 
failed  to  deliver  up  the  acceptances  to   the   defendants   and  W.  L« 
fiooker,  on  the  tender  being  made :  that  the  said  two  acceptances  in 
the  first  two  counts  respectively  mentioned^were  the  same  as  the  accept- 
ances of  the  defendants  in  the  agreement  mentioned  in  favour  of  O. 
Btottigieg  for  475^  11«.  6c2.,  and  upon  which  the  said  dividend  was  ten- 
dered as  aforesaid :  that  afterwards,  and  after  the  agreement,  M'Dowell 
k  Sons  delivered  the  said  bills  over  to  the  plaintiff,  in  fraud  and  viola- 
tion of  the  agreement,  and  which  was  the  delivery  in  the  said  first  and 
second  counts  respectively  mentioned ;  and  that  the  plaintiff  took  the 
said  bills  with  notice  of  the  said  premises,  and,  with  such  notice,  from 
thence  continually  had  held  and  still  held  the  same, — ^verification. 

To  this  plea  the  plaintiff  replied  de  injurid;  and  the  defendants 
demurred  specially  to  the  replication,  on  the  ground  that  the  general 
replication  de  injurid  is  inapplicable  to  a  plea  in  accord  and  satisfaction. 
Joinder. 

The  defendants  further  pleaded,  ninthly,  to  the  first  and  second 
counts,  that  the  bills  in  those  counts  respectively  mentioned  were 
accepted  by  the  defendants  and  W.  L.  Booker ;  and  that,  after  the 
acceptance  of  the  bills,  and  after  they  became  due,  it  was  agreed 
between  the  plaintiff,  by  and  through  M'Dowell  k  Sons,  as  his  agents,. 
*and  the  defendants  and  W.  L.  Bookei'  [setting  out  an  agree-  r^e/^qo 
ment  to  the  same  effect  as  that  stated  in  the  eighth  plea,  except  ' 
that  the  plaintiff,  instead  of  M'Dowell  k  Sons,  bound  himself  to  accept 
the  dividend  of  2»,  9d.  in  the  pound,  and  to  deliver  up  the  acceptances] : 
that  the  defendants  and  W.  L.  Booker  paid,  and  M'Dowell  k  Sons 
accepted  and  received,  the  600!.,  according  to  the  agreement,  and  the 
defendants  and  W.  L.  Booker  tendered  the  dividend  at,  &c.,  accordintg 
to  the  agreement,— of  all  which  the  plaintiff  had  notice :  and  that  the 
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plaintiff  refused  to  accept  the  dividends,  and  failed  to  deliver  up  the 
acceptances,  &c., — verification. 

To  this  plea  the  plaintiff  replied,  that  it  was  not  agreed  by  and  between 
the  plaintiff,  by  and  through  the  said  M'Dowell  &  Sons,  as  his  agents, 
and  the  defendants,  in  manner  and  form  as  in  the  ninth  plea  alleged. 

Special  demurrer,  and  joinder. 

Wardswarthy  in  support  of  the  demurrers. — The  replication  de  injurii 
is  inapplicable  to  the  eighth  plea,  which  is  a  plea  in  accord  and  satis- 
faction. Where  the  plea  amounts  to  matter  of  duehargej  and  not  of 
excuiey  de  injurid  is  not  the  proper  replication :  Jones  v.  Senior,  4  M. 
&  W.  128,t  6  Dowl.  P.  C.  701.  [Gbesswell,  J.— How  is  this  a  plea 
in  discharge  ?]  It  sets  up  an  agreement  whereby  the  defendants  are 
discharged  from  their  implied  promise  to  pay  the  amount  of  the  bills  to 
the  plaintiff.  [Gresswell,  J. — ^Bather,  the  defence  suggested,  is,  that 
the  defendants  never  did  promise  at  all.]  At  all  events,  the  plea  is  an 
ar^mentative  denial  of  the  promise  alleged  in  the  declaration.  In  2 
Wms.  Saund.  295  a,  n.  ((2),  it  is  said :  «  This  replication  is  not  to  be 
allowed  where  the  plea  is  in  denial,  and  not  in  excuse;  as,  where  it 
i^Q.A-%  amounts  to  the  ^general  issue,  or  where,  in  assumpsit  or  debt, 
^  the  plea  amounts  to  a  denial,  either  direct  cr  argumentative^  of 
the  contract,  or  the  breach  of  it,  on  which  the  action  is  founded,"^ 
citing  Solly  v.  Neish,  2  C.  M.  &  R.  855,t  4  Dowl.  P.  G.  228.  [Mauu, 
J. — The  new  rules  of  pleading  give  rise  to  a  difficulty  in  cases  of  this 
sort :  the  plea  of  non  aaeumpeit  is  not  allowed ;  and  those  matters  most 
be  specially  set  out  which  prevent  the  inference  arising  from  the  draw- 
ing and  delivery  of  the  bill,  from  holding  good  in  the  particular  case. 
K,  therefore,  the  plaintiff  is  precluded  from  putting  all  these  matters  in 
issue,  and  is  confined  to  a  traverse  of  some  one  material  allegation  in 
the  declaration,  he  is  placed  at  great  disadvantage.]  Then,  the  replica- 
tion to  the  ninth  plea  is  also  bad,  inasmuch  as  it  puts  in  issue  two 
material  questions,  not  only  traversing  the  fact  of  the  agreement,  but 
also  that  it  was  made  with  M'Dowell  k  Sons  as  agents  of  the  plainti£ 
The  traverse  is  also  too  narrow,  denying  only  the  agreement  between 
the  plaintiff  and  the  defendanU^  whereas  the  plea  alleges  an  agreement 
between  the  plaintiff  and  the  defendants  and  W.  L.  Booker, — Stephen 
on  Pleading,  5th  edit.  pp.  279,  280. 

Warreuy  contri. — The  agreement  set  out  in  the  eighth  plea  affords 
no  defence  against  the  plaintiff's  right  to  recover  on  the  bills.  In 
MitcheU  v.  Graig,  10  M.  &  W.  867,t  2  Dowl.  N.  S.  252,  to  a  declara- 
tion against  the  acceptor  of  a  bill  of  exchange  for  162. 12f.,  drawn  bj 
F.  &  G.,  and  endorsed  by  them  to  the  plaintiff,  the  defendant  pleaded, 
— ^first,  that,  after  the  bill  became  due,  F.  &  G.,  being  then  the  holders, 
applied  to  the  defendant  for  payment  of  the  bill ;  that  the  defendant 
paid  them  72.  2«.,  which,  together  with  the  price  of  a  horse  which  the 
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defendant  had  sold  to  F.  &  G.,  and  the  price  of  which  it  was  ir^/^o,- 
"^agreed  between  them  should  be  set  off  and  allowed  against  the  ^ 
defendant's  acceptance,  F.  &  G.  accepted  in  satisfaction  and  discharge 
of  the  bill ;  and  that  the  bill  was  not  endorsed  to  the  plaintiff  until  after 
ihe  said  satisfaction  and  discharge,  and  after  it  became  due, — secondly, 
that,  before  the  bill  came  into  the  possession  of  the  plaintiff,  it  was 
endorsed  in  blank  bj  F.  &  G.  to  G.  k  Co.,  and  that,  after  it  became 
due,  it  being  then  in  the  hands  of  G.  &  Co.,  F.  &  G.  gave  G.  k  Go. 
another  bill,  accepted  bj  them,  for  the  same  amount,  which  G.  k  Go. 
received  on  account  of  the  first-mentioned  bill,  and  which  was  paid  by 
F.  k  G.  at  maturity ;  that,  after  the  second  bill  was  so  given,  the  defend- 
%nt  paid  to  F.  &  G.  IL  2«.,  &c.  (as  in  the  first  plea) ;  and  that,  at  the 
time  of  the  giving  of  the  second  bill  by  F.  &  G.  ^  aforesaid,  and  at  the 
time  of  the  said  settlement  between  the  defendant  and  F.  &  G.,  the  bill 
*n  the  declaration  mentioned  remained  in  the  hands  of  G.  k  Go.,  and 
was  not  endorsed  to  the  plaintiff  until  after  the  giving  of  the  second 
bill  by  F.  k  G.,  nor  until  after  it  became  due.     To  each  of  these  pleas 
the  plaintiff  replied,  <<  that  the  said  plea,  and  the  statements  therein 
contained,  in  manner  and  form  as  the  same  are  therein  pleaded,  are  not 
true  in  substance  and  in  fact — concluding  to  the  country.     It  was  held^ 
on  special  demurrer,  that  the  replication  was  bad,  as  being  an  informal 
de  injurid;  and  that  the  pleas  were  bad  in  substance,  because  they  did 
not  show  that  the  sum  paid  by  the  defendant,  together  with  the  price 
of  the  horse,  equalled  the  amount  of  the  bill  declared  on.     The  replica- 
tion de  injurid  is  the  proper  replication,  assuming  the  plea  to  be  good. 
If  it  amounts  to  any  defence  at  all,  the  eighth  plea  sets  up  an  excuse 
for  the  non-performance  of  the  contract  in  the  first  and  second  counts 
respectively  alleged, — that  excuse  being,  that  ^something  like  a  r^c^aa 
fraud  has  been  committed  upon  the  defendants.   There  are  many  '- 
cases  to  show,  that,  where  fraud  is  of  the  essence  of  the  plea,  de  injurid 
is  the  proper  replication  to  put  it  in  issue.     Thus,  in  Tolhurst  v.  Notley, 
11  Q.  B.  406  (B.  G.  L.  R.  vol.  63),  Lord  Dbnman  says :  <<  The  rule  is, 
that,  wherever  fraud  is  of  the  essence  of  the  defence,  de  injurid  may 
be  replied.    Now,  here,  if  the  fraud  be  not  of  the  essence  of  the  defence 
(and  whether  it  be  so  or  not  I  do  not  say),  the  defendant  has  so  pleaded 
as  to  induce  the  plaintiff  to  suppose  that  fraud  is  relied  upon.     I  there- 
fore think  the  case  is  not  taken  out  of  the  rule."     See  also  Bennett  v. 
Bull,  1  Exch.  598,t  Humphreys  v.  O'Gonnell,  7  M.  *  W.  870,t  9 
Dowl.  P.  C.  213,  and  Herbert  v.  Sayer,  5  Q.  B.  966  (E.  C.  L.  R.  vol. 
48),  2  D.  &  L.  49,  1  Dav.  k  M.  723.     There  is  no  ground  for  saying 
that  the  plea  contains  an  argumentative  denial  of  the  contract  alleged 
in  the  declaration ;  Robinson  v.  Little,  9  Q.  B.  602  (E.  G.  L.  R.  vol. 
o8),  6  D.  &  L.  246.     For  the  same  reasons,  the  ninth  plea  is  bad,  and 
the  replication  thereto  good. 
Wordewcrthj  in  reply. — The  ninth  plea,  at  all  events,  is  a  good  answer. 


696  BUTTIOIEG  v.  BOOKER.    T.  T.  1850. 

[Talfourd,  J. — Does  it  amount  to  anything  more  than  a  statement  of 
a  collateral  agreement  7  There  is  no  allegation  that  one  agreement  was 
accepted  in  satisfaction  of  or  substitution  for  the  other.] 

Maule,  J. — I  am  of  opinion  that  the  replication  de  injurid  to  the 
eighth  plea  is  good.  The  plea  sets  up  a  transaction  between  the  defend- 
ants and  M'Dowell  &  Sons,  showing,  if  it  constitutes  any  defence  at  all, 
that  notwithstanding  the  contract  between  the  defendants  and  the  plain- 
tiff existed  in  point  of  fact,  yet  that  in  law  there  was  no  valid  and  rab- 
i^nryj-i  sisting  contract.  Whether  *such  a  defence  is  matter  in  excuse 
-*  or  in  discharge,  has  been  often  considered,  with  reference  to  the 
admissibility  of  the  replication  de  injurid.  The  effect  of  the  cases  of 
Humphreys  v.  0*Connell  and  Bennett  v.  Bull,  as  also  of  Scott  v. 
Ghappelow,  4  M.  &  G.  886  (E.  C.  L.  R.  vol.  43),  5  Scott,  N.  R.  148, 
2  Dowl.  N.  S.  78,  in  this  court,  is,  to  show,  that,  inasmuch  as  the 
defendant  must  now  state  specially  several  matters  which  before  the 
new  rules  he  might  have  given  in  evidence  under  nan  oMeumpiU^  the 
general  replication  de  injurid  must  be  allowed ;  for  that  it  was  not  the 
intention  of  those  rules  to  deprive  the  plaintiff  of  the  power  of  putting 
the  defendant  to  the  proof  of  all  the  matters  which  constitute  the 
defence  alleged  in  his  plea.  The<  meaning  of  the  declaration  in  the 
present  case,  is,  that  a  contract  arose  from  the  acceptance  and  deli?erj 
of  the  bill.  That  might  formerly  have  been  traversed  by  nan  aeeumpiU, 
The  new  rules,  however,  have  rendered  it  necessary  to  state  specially 
the  several  matters  constituting  the  same  defence.  I  think,  therefore, 
that  the  replication  de  injurid  should  be  allowed.  With  respect  to  the 
replication  to  the  ninth  plea,  there  may  be  a  question  whether  the  objec- 
tion is  not  well  founded.  The  case  put  in  Stephen  on  Pleading,  280. 
resembles  this,  though  there  is  here  an  allegation  of  mode  et  formi. 
But,  it  is  unnecessary  to  decide  that  here,  inasmuch  as  the  plea  is  bad. 
It  sets  up  an  agreement  between  the  plaintiff  and  the  defendants,  that 
the  plaintiff  will  not  sue  on  the  bills,  but  will  accept  a  composition  of 
2a.  9c2.  in  the  pound,  and  that  either  party  making  default  shall  forfeit 
500Z.  I  think  the  plea  shows  no  substantial  defence  to  the  action ;  for. 
^MHl  ^^  ™^y  ^^  ^^^^  ^^^  plaintiff  elected  to  pay  the  500L  ^penalty , 
-'  and  therefore  the  plaintiff  is  entitled  to  judgment  on  the  ninth 
plea. 

The  rest  of  the  court  concurring.  Judgment  for  the  plaintiff. 

Wordsworth  asked  leave  to  amend,  by  taking  issue  on  the  replicatioB 
to  the  eighth  plea. 

Maule,  J. — The  defendant  should  have  taken  that  course  before. 
De  injurid  would  have  raised  every  question  upon  the  merits  of  the 
case.     I  am  strongly  inclined  to  think  that  the  plea  is  bad. 

The  rest  of  the  court  concurring,  Amendment  refused. 
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ORCHARD  V.  RAOESTRAW.    AprU  28. 

A  li^try-itable  keeper  bu  no  lien  either  for  the  keep  of  a  horse  etanding  at  \Uvrj,  or  for  money 
paid  bj  him,  at  the  re^aest  of  the  owner,  for  the  attendanee  of  a  veterinary  rargeon  npon  the 
hone. 

Trotbr,  for  a  horse.     Pleas,  not  gtiiltj,  and  not  poBseBsed. 

At  the  trial  before  Maulb,  J.,  at  the  first  sitting  at  Westminster  in 
the  present  term,  it  appeared  that  the  horse  in  question  had  been  stand- 
ing at  livery  at  the  defendant's  stables,  and  while  there  the  defendant 
iiad,  at  the  plaintiff's  request,  employed  a  yeterinary  surgeon  to  blister 
the  horse  for  splints ;  and  that,  on  the  horse  being  demanded  by  the 
plaintiff,  the  defendant  claimed  a  lien  to  the  extent  of  262.  18«. ;  which 
sum  was  made  up  of  his  charge  for  the  standing  of  the  horse  and  the 
hire  of  a  chaise,  uid  80«.  for  the  payment  of  the  yeterinary  surgeon  for 
blistering  him. 

The  learned  judge  told  the  jury  that  the  defendant  was  not  entitled 
to  claun  a  lien  upon  tho  horse,  either  in  respect  of  the  charge  for  its 
keep,  or  of  the  surgeon's  charge  for  blistering ;  and  accordingly  a  ver- 
dict was  ^ound  for  the  plaintiff,  damages  812.  10«.,  the  value  of  r^ru^ 
the  horse.  ^ 

Bramwell  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. — 
It  may  at  once  be  conceded  that  the  defendant  could  claim  no  lien  for 
the  standing  of  the  horse, — Judson  v,  Etheridge,  3  Tyrwh.  954 ;  though 
an  innkeeper  has, — The  Case  of  an  Hostler,  Telv.  66 ;  the  only  ques- 
tion, therefore,  will  be,  whether  he  had  not  a  lien  for  the  80«.,  the 
surgeon's  charge  for  the  blistering.     The  general  rule  of  law  is,  that, 
wherever  anything  is  done  by  one  to  the  chattel  of  another  (with  his 
consent)  to  augment  its  value,  he  thereby  acquires  a  lien  upon  it. 
[Grbsswsll,  J. — Suppose  Uie  horse  is  shod  whilst  standing  at  livery, 
could  the  livery-stable  keeper  refuse  to  alloif  the  owner  to  use  him  with- 
out first  paying  the  farrier's  charge  f ]    In  Scarfe  v.  Morgan,  4  M.  & 
W.  270,f  where  a  claim  of  lien  was  set  up  for  a  charge  for  covering  a 
mare,  Parks,  B.,  in  giving  judgment,  said :  <<  The  principle  seems  to 
be  well  laid  down  in  Sevan  v.  Waters,  M.  k  M.  235  (E.  C.  L.  R.  vol. 
22),  by  Lord  Chief-Justice  Best,  that,  where  a  bailee  has  expended  his 
labour  and  skill  in  the  improvement  of  a  chattel  delivered  to  him,  he 
has  a  lien  for  his  charge  in  that  respect.     Thus,  the  artificer  to  whom 
the  goods  are  delivered  for  the  purpose  of  being  worked  up  into  form, 
or  the  farrier  by  whose  skill  the  animal  is  cured  of  a  disease,  or  the 
horse-breaker  by  whose  skill  he  is  rendered  manageable,  have  liens  on 
the  chattels  in  respect  of  their  charges.     And  all  such  specific  liens, 
being  consistent  with  the  principles  of  natural  equity,  are  favoured  by 
the  law,  which  is  construed  liberally  in  such  cases.     This,  then,  being 
the  principle,  let  us  see  whether  this  case  falls  within  it :  and  we  think 
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■  ■  » 

*7nni  ^^  ^^^^*  ^^  object  *i8,  that  the  mare  may  be  made  more  vala* 
^  able  by  proving  in  foal.  She  is  delivered  to  the  defendant  that 
she  may  by  his  skill  uid  labour,  and  the  use  of  his  stallion  for  that 
object,  be  made  so ;  and  we  think,  therefore,  that  it  is  a  case  wluch  falls 
within  the  principle  of  those  cited  in  argument."  It  was  a  mistake  to 
say  that  the  defendant  altogether  lost  his  lien  because  the  horse  had 
originally  come  into  his  possession  in  his  character  of  a  livery-stable 
keeper. 

Wilde,  G.  J. — I  think  the  ruling  of  my  Brother  Maulb  was  per- 
fectly right.  The  horse  in  question  was  placed  at  livery  at  the  defend- 
ant's stables.  Whatever  may  have  been  its  origin,  the  meaning  of  that 
contract  is  now  very  well  understood,  viz.  that  the  horse  shall  be  at  all 
times  at  the  use  and  command  of  the  owner,  without  any  claim  of  lien 
on  the  part  of  the  livery-stable  keeper  for  the  keep.  Here,  however, 
it  is  said,  that,  inasmuch  as  the  defendant  had  employed  a  veterinary 
surgeon,  at  the  plaintiff's  request,  to  exercise  his  professional  skill  npon 
the  horse,  he  at  all  events  had  a  lien  for  the  surgeon's  charge ;  for,  that 
the  defendant  being  liable  to  and  having  actually  paid  the  veterinary 
surgeon's  charge,  it  was  the  same  as  if  the  work  had  been  done  by  the 
defendant  himself.  Suppose  the  veterinary  surgeon  had  treated  the 
horse  unskilfully,  and  damaged  it,  who  would  have  been  responsible  to 
the  owner,  the  livery-stable  keeper  or  the  surgeon  ?  Clearly  not  the 
former.  The  veterinary  surgeon  had  no  lien  for  his  bill,  the  livery- 
stable  keeper  none  for  the  keep  of  the  horse. 

Crbsswell,  J. — I  am  of  the  same  opinion.  The  defendant  had  no 
lien  for  his  demand  for  the  keep  of  the  horse,  and  the  veterinary  surgeon 
had  none  for  his  attendance ;  and  there  is  no  rule  of  law  giving  a 
♦Ton  *liv®ry'^**'^'®  keeper  a  lien  for  money  expended  upon  a  horse 
-'  standing  at  livery  at  the  request  of  the  owner.  The  case,  there- 
fore, does  not  fall  within  the  rule  of  law  which  confers  a  lien  upon  one 
who  expends  his  money  or  his  labour  upon  a  chattel  of  another. 

The  rest  of  the  court  conctkrring,  Rule  refused. 


A  keeper  of  a  Urery  ttaUe  hM  no  lien  on  n  hone  for  keeping  tnd  doctorinf  it :  Xilitt  • 
Manton,  35  Maine,  153. 
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PETTMAN  V.  EEBLE.    June  4. 

Th«  pUintiff,  at  the  jrequeat  of  the  defendant,  ordered  goods  of  W.  A  R.,  telling  them  the  p&rpoee 
for  which  they  were  wanted.  Before  the  order  waa  given,  the  plaintiff  aaked  W.  A  R.  for  a  lift 
of  prieei,  and,  having  ohtatned  it,  ihowed  it  to  the  defendant,  who,  teeing  that  the  priee  wai 
inch  that  the  order  eould  not  poesibly  have  boon  vndentood,  asked  the  plaintiff  if  he  thought 
W.  ik  R.  knew  what  was  wanted;  wherenpon  the  plaintiff  said,  <<0h,  yes.  If  anything  la 
wrong,  of  eonrse  yon  will  aee  me  all  right"  To  whioh  the  defendant  answered,  **  Tes,  I  will 
bsar  yon  hannlen." 

Ia  oooseqnenee  of  some  misunderstanding,  arising  in  part  probably  from  a  verbal  inaeenraoy  in 
the  letters  oonveying  the  order,  the  gooda  supplied  were  useless  to  the  defendant,  and  were 
retnmed  to  the  sellers,  who  (the  intrinsie  value  of  the  goods  being  only  about  3/.),  expended 
in  labour  about  42^  to  make  them  oorrespond  with  the  intention  of  the  defendant,  but,  in  so 
doing,  reduced  their  substance  so  as  to  render  them  useless  for  his  purpose. 

The  defendant,  after  considerable  delay,  persisting  in  hii  refusal  to  take  the  goods,  W.  A  R. 
raed  the  plaintiff,  and  he  (as  the  jury  found,  with  the  implied  authority  of  the  defendant)  com- 
promised the  action  by  the  payment  to  them  of  22/.  10«.,  and  afterwards  brought  an  action  for 
money  paid  against  the  defendant,  to  recover  that  sum  :— 

Held,  by  Wildb,  0.  J.,  Maulb,  J.,  and  Taltourd,  J^  that  the  action  lay. 

Held,  by  Cbbsswkll,  J.,  that  the  plaintiff  should  have  defended  the  action  brought  against  him 
by  W.  A  R.,  and  that  there  was  no  implied  authority  fh>m  the  defendant  to  compromise  it 

Debt,  for  money  paid  for  the  use  of  the  defendant,  at  his  (implied) 
request,  and  upon  an  account  stated.     Plea :  Never  indebted. 

The  plaintiff,  a  smith  at  Margate,  demanded  221.  lOs.,  being  the 
amount  he  had  expended  in  compromising  an  action  which  had  been 
brought  against  him  by  Winter  &  Rich,  iron-merchants,  in  London. 

*At  the  trial  before  Wilde,  G.  J.,  at  the  sittings  in  London  p^itao 
after  last  term,  it  appeared  that  the  defendant,  a  printer,  directed  ^ 
the  plaintiff,  an  illiterate  boat-smith,  to  procure  iron  plates  for  pressing 
paper  in  a  printer's  press.     The  plaintiff  wrote  and  sent  the  following 
letter  to  Winter  &  Rich,  having  previously  shown  it  to  the  defendant :— * 

<<  Margate,  May  21,  1848. 
<<  Please  to  send  price  of  planed  plates,  about  one-eighth  thick,  and  26 
by  21  in.  They  are  for  putting  between  glazed  barda  in  pressing  sheets 
of  paper  in  a  press  in  a  printing-office.  If  yoa  du  not  keep  them, 
please  to  (UBertain  where  you  can  get  them  and  send  price  of  each  and 
t  will  send  word  the  number  I  want." 

To  this  letter  the  following  answer  was  returned :-« 

<<  Southwark,  May  22, 1848. 
<<  The  price  for  the  plates  you  require  will  be  from  12f .  to  18«.  per 
cwt.    Will  have  to  be  made  for  you.     Gould  have  them  in  a  week. 
Waiting  your  commands,"  &c. 

Plaintiff  showed  this  answer  to  the  defendant,  who  said :  <<  On  the 
faith  of  this  letter,  I  will  get  you  to  order  me  twelve  plates.  Do  you 
think  they  know  what  you  want  ?"  The  plaintiff  said :  «  Oh,  yes.  If 
anything  is  wrong,  of  course  you  will  see  me  all  right."  The  defend- 
ant answered :  <<  Yes,  I  will  bear  you  harmless." 

On  the  20th  May  plaintiff  wrote  to  Winter  &  Rich,  requesting  them 
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to  send  twelve  plates,  stating  dimensions,  and  adding :  <<  They  want  to 
be  plain  on  both  ddes." 

On  the  4th  June,  the  plaintiff,  in  answering  a  letter  containing  some 
inquiries  respecting  the  dimensions  of  the  plates,  said:  <« These  plates 
must  be  platrty  for  they  are  to  be  put  between  glazed  bardM  for  a  print- 
ing-press." 

^"70^1  S^™^  plates  were  sent  by  Winter  k  Rich,  but  they  *were  not 
^  planed  plates,  and  were  totally  unfit  for  the  purpose  to  which 
they  were  to  have  been  applied.  The  defendant  refused  to  receive  the 
plates,  and  again  told  the  plaintiff  that  he  would  indemnify  him,  and 
promised  to  write  to  Winter  k  Rich,  which,  bowever,  he  omitted  to  do 
until  August. 

Planed  plates  are  an  article  well  known  in  the  trade,  and  bear  much 
higher  prices  than  those  mentioned  in  Winter  k  Rich's  letter. 

On  the  10th  June,  plaintiff  wrote  to  Winter  k  Rich : — «  What  yon 
cent  me  of  no  jfouH  to  me,  t  stated  in  my  letters  the  sizes  and  i  wanted 
them  plained  on  each  side  and  what  purpose  they  was  for." 

The  plaintiff  returned  the  plates  to  Winter  k  Rich,  who,  without 
further  order,  sent  them  bade  planed.  Being  still  unfit  for  the  defend- 
ant's purpose,  he  refused  to  receive  them.  On  the  23d  of  August  the 
defendant  wrote  to  Winter  &;  Rich,  complaining  of  the  inconvenience 
he  had  been  put  to,  and  stating  that  he  had  returned  the  plates  to  the 
plaintiff.  On  the  25th  of  August,  Winter  k  Rich  wrote  to  the  plaintiff 
that  they  had  acted  upon  his  instructions,  and  that  they  should  not 
take  back  the  plates.  Further  correspondence  took  place  between  the 
plaintiff  and  Winter  &;  Rich,  in  which  the  latter  stated  that  they  had 
lost  the  plaintiff's  letter  of  the  21st  May. 

In  April,  1849,  Winter  k  Rich  brought  an  action  against  the  plain- 
tiff for  21,  18«.  id.j  the  original  price  of  the  plates,  and  42Z.  for  cutting 
and  planing  them.  After  plea  pleaded,  the  defendant  conferred  with 
the  plaintiff  and  Ms  attorney  respecting  the  action ;  soon  after  which 
the  plaintiff  comprbmised  the  action,  by  paying  Winter  k  Rich  2SL 
10«.,  and  returning  them  the  plates. 

On  the  part  of  the  defendant,  it  was  contended, — ^first,  that  the  eon- 
tract  between  him  and  the  plaintiff  was  one  of  sale,  and  not  of  agency; 
«70A1  B^c^^^ly*  ^^^^  assuming  it  to  "^have  been  a  contract  of  agency, 
^  the  plaintiff  had  not  followed  the  authority  given  to  bim  by  the 
defendant,  which  was  to  procure  <<  planed  plates,"  an  article  well  known 
in  the  trade,  and  that,  if  through  his  ignorance  or  mistake  Winter  k 
Rich  bad  any  right  of  action  against  him,  it  was  not  a  matter  against 
which  the  defendant  had  contracted  to  indemnify  him;  thirdly,  that 
Winter  k  Rich  could  not,  under  the  circumstances,  have  recovered 
against  the  plaintiff,  and  consequently  the  payment  made  by  him  to 
compromise  the  action  at  their  suit  was  a  payment  made  in  his  own 
"wrong. 
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His  Lordship  left  it  to  the  jury  to  say, — ^first,  whether  the  transac- 
tion was  one  of  principal  and  agent,  or  of  buyer  and  seller ;  secondly, 
whether  the  plaintiff  made  the  payment  to  settle  the  action  brought 
against  him  by  Winter  k  Rich,  with  the  authority  of  the  defendant. 

The  jury  found  that  it  was  a  truisaction  of  principal  and  agent,  and 
not  of  vendor  and  purchaser ;  and  that  the  plaintiff  had  authority  from 
the  defendant  to  make  the  payment  in  question ;  and  accordingly  they 
returned  a  verdict  for  the  plaintiff  for  the  amount  claimed,  leave  being 
reserved  to  the  defendant  to  move  to  enter  the  verdict  for  him  if  the 
Court  should  be  of  opinion  that,  upon  the  facts  proved,  the  action  would 
not  lie. 

JBugh  Hilly  on  a  former  day  in  this  term,  obtained  a  rule  nui  accord* 

ingly- 
BjfleSj  Serjt.  (with  whom  was  BramweUj^  now  showed  cause. — The 

evidence  clearly  establishes  the  agency  of  the  plaintiff,  and  that  the 
payment  made  by  him  to  settle  the  action  brought  by  Winter  k  Rich 
was  made  under  the  sanction  and  authority  of  the  defendant.  Winter 
k  Rich  might,  at  their  election,  have  sued  either  Pettman  the  agent  or 
Eeble  the  principal,  as  *8oon  as  they  discovered  him.  They  r^ii^Ai- 
elected  to  sue  the  agent ;  and  he  having  by  the  act  of  the  de-  ^ 
fendant  been  placed  in  a  situation  to  be  compelled  to  make  the  payment 
he  did,  would,  according  to  the  authority  of  Lewis  t;.  Campbell,  8  C. 
B.  541,  have  been  entitled  to  recover  the  amount  from  the  defendant, 
even  if  there  had  not  been  the  express  promise  to  indemnify.  [Maulb^ 
J. — The  plaintiff  paid  the  money  to  settle  an  action  brought  by  the 
vendors  against  him.  Was  he  liable?  And,  if  so,  was  his  liability 
incurrred  at  the  request  of  the  defendant?  In  Lewis  v.  Campbell, 
there  was  an  express  (?)  request  to  pay  the  money.  Here,  there  was 
no  request.  But,  if  Winter  k  Rich  could  sue  the  plaintiff  simply  in 
consequence  of  his  having  procured  the  order  of  the  defendant,  then 
he  may  recover  back  the  money  he  has  paid.]  The  plaintiff  did  pro- 
cure the  order  of  the  defendant.  It  is  said  he  did  not  follow  the 
instructions  he  received.  Assuming  that  there  was  a  slight  inaccuracy 
in  the  order  conveyed  by  the  plaintiff  to  Winter  k  Rich,  which  would 
have  justified  the  defendant  in  repudiating  the  contract  if  he  had 
elected  to  do  so  promptly,  he  lost  that  right  by  his  own  laches.  The 
plaintiff  was  clearly  entitled  to  be  indemnified  if  he  acted  with  reason* 
able  diligence ;  which  upon  the  facts  it  is  submitted  he  did. 

JBugh  Hill  and  BarroWy  in  support  of  the  rule. — The  plaintiff  was  not 
under  any  legal  liability  to  make  this  payment  to  Winter  k  Rich ;  and, 
if  he  was,  he  did  not  incur  that  liability,  or  make  the  payment,  at  the 
request  or  with  the  concurrence  of  the  defendant.  The  letter  of  the 
21st  of  May,  1848,  asking  the  prices  of  <<  planed  plates,"  no  doubt  waa 
sent  with  the  defendant's  concurrence.  The  answer  was  shown  to> 
him ;  and,  on  the  faith  of  that  answer,  he  requested  the  plaintiff  to^ 
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*7(\(n  ^^^^^  ^^^  plates.     Accordingly,  the  order  was  given  in  *a  letter 
^  of  the  80th,  in  which  the  plaintiff  tells  Winter  k  Rich  that  the 
plates  «<  want  to  be  plain  on  both  sides."     Taking  that  with  reference 
to  the  letter  of  the  2l8t,  the  order  should  not  have  been  misnnderstood. 
Again,  on  the  4th  of  June,  in  answer  to  some  inqniry  made  by  Winter 
&  Rich,  the  plaintiff  writes, — <<  These  plates  must  be  plaitiy  for  they 
are  to  be  put  between  glazed  bords  for  a  printing-press."     What  pre- 
tence is  there  for  saying  that  Winter  k  Rich  had  any  right  to  charge 
the  plaintiff  with  anything  ?  much  more,  with  any  part  of  the  42{.  for 
the  planing  which  rendered  the  plates  (by  their  reduction)  useless  ?  In 
Jones  V.  Bright,  5  Bingh.  533  (E.  C.  L.  R.  vol.  15),  3  M.  &  P.  155, 
where  the  plaintiff  recovered  in  an  action  on  the  case  in  the  nature  of 
deceit  for  a  breach  of  an  implied  warranty  on  the  sale  of  copper 
sheathing.  Best,  C.  J.,  in  delivering  the  judgment  of  the  Court,  said, 
<<  I  wish  to  put  the  case  on  a  broad  principle.    If  a  man  sells  an  article, 
he  thereby  warrants  that  it  is  merchantable, — that  it  is  fit  for  some 
purpose.      This  was  established  in  Laing  v.  Fidgeon,  6   Taunt.  108 
(E.  C.  L.  R.  vol.  1),  4  Campb.  169.     If  he  sells  for  a  particular  par- 
pose,  he  thereby  warrants  it  fit  for  that  purpose ;  and  no  case  has 
decided  otherwise,  although  there  are,  doubtless,  some  dicta  to  the  con- 
trary."    And  that  view  is  confirmed  in  Brown  v,  Edgington,  2  M.  & 
G.  279  (E.  C.  L.  R.  vol.  40),  2  Scott,  N.  R.  496.     [Maulb,  J.— As- 
suming that  Winter  &;  Rich  had  no  just  cause  of  action  agiunst  the 
plaintiff,  there  being  nothing  in  the  circumstances  inconsistent  with  the 
exercise  of  due  diligence  on  his  part,  was  it  not  the  defendant's  busbess 
to  defend  him?    and  does  he  not,  by  abstaining  from  interfering, 
authorize  the  plaintiff  to  make  the  best  defence  he  could  7]   He  did  not 
make  the  he$t  defence.     [Talfoukd,  J. — ^He  probably  did  that  which, 
^1.^,.^  under  all  *the  circumstances,  was  the  most  prudent  thing  that  could 
^  be  done.    And  the  jury  have  found  that  the  payment  was  made 
with  the  defendant's  authority.]  The  present  defendant  was  under  no  obli- 
gation to  defend  an  action  which  the  plaintiff  had  brought  upon  himself  by 
not  accurately  pursuing  his  instructions.     [Maule,  J. — The  indemnity 
extends  to  actions  wrongly  brought  against  the  party,  as  well  as  rightly. 
The  agent  was  entitled  to  be  indemnified,  although  Winter  k  Rich  had 
no  cause  of  action.]     At  all  events,  the  action  for  money  paid  will  not 
lie,  there  being  no  express  request.     The  plaintiff's  only  remedy,  if  he 
has  any  (which  is  denied),  is,  by  an  action  for  the  breach  of  the  in- 
demnity.    This  point  was  left  undecided  in  Lewis  v.  Campbell. 

Wilde,  G.  J. — This  case  presents  some  difficulties.  The  plaintiff,  an 
illiterate  person,  was  requested  by  the  defendant  to  order  for  him  an 
article  of  which  he  seems  to  have  had  little  or  no  knowledge.  He  writes  a 
letter  to  Winter  k  Rich,  iron  merchants,  and  shows  it  to  the  defendant, 
in  which  he  inquires  the  price  of  <«  planed  plates."  When  the  answer 
comes,  he  takes  it  to  the  defendant,  who  says,  <<  On  the  faith  of  this 
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letter,  I  will  get  you  to  order  me  twelve  plates.  Do  yon  think  they 
know  what  you  want?"  upon  which  the  plaintiff  answers,  <<  Oh,  yes." 
But  haying  evidently  a  slight  misgiving,  he  adds,  « If  anything  is  wrong, 
of  course  you  will  see  me  all  right;"  to  which  the  defendant  answers, 
((Yes,  I  will  bear  you  harmless."  The  plaintiff  then  gives  the  order ; 
but,  unfortunately,  in  doing  so,  he  uses  a  different  expression  ;  for,  in 
one  letter,  he  writes,  <(  They  want  to  be  plain  on  both  sides,"  and  in 
another  he  says,  <<  These  plates  must  be  plain^  for  they  are  to  be  put 
between  glazed  bords  for  a  printing-press."  If  Winter  k  Rich  had 
been  ordinarily  dealing  in  the  particular  (highly  manufactured)  articles. 


they  probably  ^would  have  made  more  inquiry ;  but,  the  order 
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coming  as  it  did  from  a  common  boat-smith,  they  did  not  expect 
that  anything  very  special  was  required.    I  do  not  dispute  the  principle 
laid  down  in  Jones  v.  Bright  and  that  class  of  cases.     But  here,  the 
only  negligence  imputable  to  the  plaintiff,  is,  the  inaccuracy  of  spelling 
in  his  letters  of  the  20th  of  May  and  4th  of  June.     In  other  respects, 
be  has  acted  strictly  in  accordance  with  the  orders  of  the  defendant. 
The  plates  are  delivered  in  an  improper  state.  The  plaintiff  is  requested 
to  return  them ;  and  the  defendant  undertakes  to  write  to  Winter  & 
Rich.     He,  however,  waits  from  June  till  August.    In  the  mean  time. 
Winter  &;  Rich  get  the  plates  planed,  thereby  incurring  additional  ex- 
pense.    I  do  not  see  that  the  plaintiff  has  been  guilty  of  such  negli- 
gence as  to  forfeit  his  claim.    The  main  ground  of  defence  here  is,  that 
Winter  &  Rich  so  conducted  themselves  that  they  could  have  no  claim 
against  the  plaintiff,  and  consequently  that  the  payment  made  by  him 
to  them  to  settle  their  action  was  a  payment  in  his  own  wrong.     My 
impression  is,  that,  if  he  had  defended  that  action,  he  would  have 
failed.     But,  however  that  may  be,  it  is  enough  to  say  that  he  has 
acted  throughout  with  reasonable  caution.    He  bargains  for  indemnity ; 
but  the  defendant,  when  the  difficulty  arises,  declines  to  give  any  di- 
rection, but  merely  repudiates  the  plates.     The  plaintiff  takes  compe- 
tent advice,  and  settles  the  action.     I  think  under  the  circumstances 
the  plaintiff  exercised  his  best  judgment,  and  acted  with  reasonable 
caution,  and  therefore  that  there  is  no  ground  for  disturbing  the  verdict. 
Maule,  J. — I  also  think  this  rule  should  be  discharged.     I  think 
there  was  evidence  on  which  the  jury  might  properly  find  for  the  plain- 
tiff on  the  count  for  money  paid  to  the  defendant's  use  at  his  request. 
It  ^appears  that  the  plaintiff  was  employed  by  the  defendant  r^^frriQ 
to  order  certain  plates  from  Winter  &  Rich.    The  plates  were  or-  *■ 
dered,  and  were  sent  to  the  defendant,  but,  being  found  unsuitable,  were 
returned  to  Winter  &  Rich,  with  an  intimation  from  the  plaintiff  tha 
they  had  not  sent  <<  planed"  plates,  as  ordered.     Winter  k  Rich  (with 
out  any  ground,  I  think)  took  that  letter  as  an  order  to  do  certain 
work  on  the  plates,  and  accordingly  caused  them  to  be  <<  planed,"  and 
returned  them  to  the  plaintiff,  with  a  charge  of  42Z.  for  the  operation 
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-which  rendered  them  useless  for  the  purpose  for  which  the  defendant 
required  them,  and  afterwards  sued  the  plaintiff  for  the  amount.    I 
think  the  plaintiff  was  entitled  to  be  borne  harmless  against  anything 
which  he  might  properly  pay  in  consequence  of  his  situation  of  agent, 
without  any  default  on  his  part.     I  cannot,  I  must  confess,  see  that  the 
plaintiff  has  been  guilty  of  any  default.     There  was  nothing  in  hit 
letter  to  justify  Winter  &  Rich  in  tendering  the  article  they  did.    The 
defendant,  knowing  all  the  circumstances,  twice  promises  to  bear  the 
plaintiff  harmless.     An  action  having  been  brought  by  Winter  &  Rich, 
the  defendant  is  informed  of  it,  but  does  not  choose  to  interfere ;  and 
in  consequence,  the  plaintiff,  in  the  bond  fide  exercise  of  his  b^st  dis- 
cretion, and  acting  upon  the  best  advice  he  could  get,  settles  the  matter 
by  paying  Winter  k  Rich  22Z.  10«.,  and  returning  them  the  worthless 
goods ;  and  he  now  brings  his  action  to  recover  back  that  sum  as  money 
paid  to  the  defendant's  use.     It  appears  to  me  that  the  liability  the 
defendant  was  under  to  indemnify  the  plaintiff,  extends  to  protecting 
him  against  the  expenses  and  the  trouble  and  annoyance  of  an  action 
arising  out  of  his  agency  in  the  matter,  though  that  action  was  one  to 
which  he  had  a  good  defence.     I  think  the  defendant  (Keble)  ought  to 
have  taken  upon  himself  the  defence  of  that  action ;  and  that  his  failure 
4^7101  ^^  ^^  ^^  invested  the  '''plaintiff  with  an  implied  authority  to  act 
^  to  the  best  of  his  judgment,  and,  if  necessary,  to  pay  the  money 
he  did  pay.     There  was,  I  think,  abundant  evidence  whence  the  jury 
might  infer  that  the  plaintiff,  in  the  course  he  adopted  with  reference  to 
Winter  &  Rich's  action,  acted  under  authority  from  the  defendant  to 
do  the  best  he  could,  and  that  the  case  falls  within  the  principle  of 
Lewis  V.  Campbell.     Such  authority  is  to  be  implied  as  much  where  a 
payment  is  made  under  a  moral  necessity,  in  consequence  of  its  being 
a  prudent  thing  to  do,  as  where  the  payment  is  made  under  legal  com- 
pulsion.    If  so,  the  case  falls  clearly  within  the  reason  of  Lewis  v, 
Campbell,  and  the  verdict  may  be  sustained. 

Crbsswbll,  J. — I  think  it  very  likely  that  justice  will  be  best  answered 
by  discharging  this  rule ;  and  I  am  not  sorry  that  my  Lord  and  my 
Brother  Maule  have  arrived  at  that  conclusion,  though,  as  at  present 
advised,  I  am  unable  to  do  so,  inasmuch  as  I  cannot  assent  to  the  soond- 
ness  of  the  principle  on  which  their  decision  proceeds.  No  doubt,  the 
plaintiff,  in  the  first  instance,  conducted  himself  faithfully  in  giving  the 
order  for  the  goods ;  and  I  think  Winter  k  Rich  had  sufficient  informa- 
tion as  to  the  description  of  plates  that  were  wanted.  The  first  letter 
well  described  them ;  and  the  second  was  not  a  perfect  order  without 
referring  to  the  first.  It  seems  to  me,  therefore,  that  Winter  k  Rich 
had  no  cause  of  action  against  the  plaintiff,  and  that,  if  defence  had  been 
made,  their  action  must  have  failed.  But,  though  the  defendant's  m^ 
dertaking  to  indemnify  the  plaintiff  might  have  extended  to  the  indem- 
nifying him  against  the  consequences  of  a  defence  to  an  action  brought 
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against  him  for  anything  done  by  him  as  agent,  which  failed,  it  seems 
to  me,  that,  there  being  no  right  of  action,  we  are  not  at  liberty  in  a 
court  of  law  to  assume  that  the  Terdict  in  *that  action  would  have  p^,.^  ^ 
been  against  the  now  plaintiff.  Nor  do  I  think  the  defendant,  by  *• 
his  promise  to  indemnify,  made  the  plaintiff  his  agent  to  compromise  an 
action  in  which  there  was  a  reasonable  probability  that  the  defence  would 
have  been  successful. 

Talfourd,  J. — I  agree  with  my  Lord  and  my  Brother  Maule  that 
this  rule  should  be  discharged.  I  do  not  thiuk  it  necessary  to  say  whe- 
ther or  not  Winter  &  Rich,  under  the  circumstances,  had  a  good  ground 
of  action  against  the  now  plaintiff.  I  think  there  was  evidence  that  the 
compromise  was  made  with  the  authority  of  the  defendant,  express  or 
implied.  Looking  at  the  whole  transaction  from  beginning  to  end,  I 
think  the  jury  were  well  warranted  in  coming  to  the  conclusion  they 
did.  And  I  think  it  cannot  be  doubted,  that,  under  all  the  circum- 
stances, it  was  a  very  wise  and  discreet  compromise.  It  is  by  no  means 
certain  that  the  defence  would  have  been  successful.  I  therefore  think 
there  is  no  ground  for  disturbing  the  verdict.  Rule  discharged. 


WICKENS,  Demandant ;  WINDUS,  Tenant ;  SIR  JOHN  SHELLEY 

and  WIFE,  Vouchees.     May  28. 

In  the  ezeinplifleatioD  of  a  recovery,  the  name  of  the  teoant  was  inneried  in  the  place  of  tllal 
of  the  demandant,  and  vice  vertd : — Held,  that  the  defect, — which  was  apparent  on  the  pro^ 
duotion  of  the  deed  to  lead  the  uses, — was  cured  by  the  8th  section  of  the  3  A  4  W.  4,  o.  74. 

Brown  moved  to  amend  a  recovery  by  substituting  in  the  exemplifi^ 
cation  the  name  of  the  demandant  for  that  of  the  tenant,  and  vice  vend. 
In  the  exemplification,  which  was  produced  in  court,  and  which  was 
dated  Hilary  Term,  7  G.  4,  the  parties  were  described  as  "  William 
Plummer  Wiekens,  demandant,  James  "^Stephen  Windus,  tenant,  r^ir-iA 
Sir  John  Shelley,  and  Dame  Frances,  his  wife,  vouchees."  The  ^ 
deed  to  lead  the  uses,  which  was  also  produced,  showed  that  Windua 
should  have  been  the  demandant,  and  Wiekens  the  tenant.  There  was 
also  an  affidavit  explaining  how  the  mistake  arose,  and  stating  that  the 
title  had  been  objected  to  on  the  ground  of  the  variance.  [Jervis,  G. 
J. — What  necessity  can  there  be  for  an  amendment  ?  Is  not  this  pre- 
cisely a  case  provided  for  by  the  8th  section  of  the  8  &  4  W.  4,  c.  74, 
which  enacts,  ''  that,  if  it  shall  be  apparent  from  the  deed  making  the 
tenant  to  the  writ  of  entry  or  other  writ  for  suffering  a  common  recovery 
already  suffered  or  hereafter  to  be  suffered,  that  there  is  in  the  exem- 
plification, record,  or  any  of  the  proceedings  of  such  recovery,  any  error 
in  the  name  of  the  tenant,  demandant,  or  vouchee  in  such  recovery,  or 
any  misdescription  or  omission  of  lands  intended  to  have  been  passed 
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by  such  recovery,  then  and  in  every  such  case  the  recovery,  without  any 
amendment  of  the  exemplification,  record,  or  proceedings  in  vrhich  snch 
error,  misdescription,  or  omission  shall  have  occurred,  shall  be  as  good 
and  valid  as  the  same  would  have  been,  and  shall  be  held  to  have  passed 
all  the  lands  intended  to  have  been  passed  thereby,  in  the  same  manner 
as  it  would  have  done  if  there  had  been  no  such  error,  misdescription, 
or  omission  ?"]  That  clause  was  intended  to  meet  a  case  of  misdescrip- 
tion or  misnomer.  This  is  not  a  case  of  misnomer.  [Maule,  J.— Is 
there  not  an  error  in  the  name  of  the  tenant  ?]  No.  The  names  of 
both  demandant  and  tenant  are  correctly  stated,  but  erroneously  placed. 
The  9th  section  saves  the  jurisdiction  of  the  court  to  amend  in  all  cases 
not  provided  for  by  the  act.  [Maule,  J. — If  the  court  has  power  to 
make  the  amendment  asked  for,  it  is  in  respect  of  its  being  a  mistake 
in  the  names  of  the  parties,  and  therefore  of  necessity  the  error  is 
*71  ^1  ^®™^<^^®^  ^7  *^®  ^^^  section.     In   *Lockington,  conusor ;  Ship- 

-•  ley  and  Wife,  conusees,  1  Scott,  263,  1  N.  C.  355  (E.  C.  L.  R. 
vol.  27) ;  where,  in  the  indentures  of  a  fine,  lands  were  described  erro- 
neously as  situate  in  a  parish  different  from  that  mentioned  in  the  deed 
to  lead  the  uses,  the  court  refused  to  allow  it  to  be  amended, — holding 
the  defect  to  be  cured  by  the  7th  section  of  the  act ;  and  in  Evans, 
vouchee,  2  Scott,  N.  R.  83,  the  court  refused  to  permit  an  old  recover? 
to  be  amended  by  the  insertion  of  a  parish,  the  words  of  the  deed  being 
large  enough  to  embrace  it,  and  the  omission  being  consequently  cured 
by  the  8th  section.  And  Tindal,  C.  J.,  in  a  subsequent  case, — In  re 
Twisden's  Recovery,  4  N.  C.  258  (E.  C.  L.  R.  vol.  33),  6  Scott,  638, 
says,  that, "  Where  the  error  can  be  rectified  by  a  comparison  of  the  papers 
in  the  cause,  the  court  will  not  amend ;  but,  where  the  difficulty  arises 
out  of  a  latent  fact,  I  think  it  falls  within  the  9th  section  of  the  act,  and 
that  the  amendment  may  be  made."]  In  Totton,  dem.,  Vincent,  def., 
7  Scott,  835,  5  N.  C.  626  (E.  C.  L.  R.  vol.  35),  the  court  permitted  a 
fine  to  be  amended  by  introducing  the  name  of  an  adjacent  parish,  the 
deed  to  lead  the  uses  containing  the  words,  ''  or  any  other  adjoining 
parish,"  the  land  appearing  to  have  been  intended  to  pass,  and  posses- 
sion having  gone  accordingly.  [Maule,  J. — Even  in  that  case,  the 
court  seem  to  have  thought  the  amendment  unnecessary.  Where,  upon 
production  of  the  deed  to  lead  the  uses,  the  error  or  misdescription  is 
apparent,  an  amendment  is  unnecessary:  the  statute  provides  for  it. 
But,  where  the  production  of  the  deed  will  not  cure  the  defect,  the 
amendment  may  still  be  made  under  s.  9.] 

Jervis,  G.  J. — I  think  this  is  the  case  of  an  error  in  the  names  of 
♦71^1  ^^^  parties.     The  deed  sufficiently  shows  '''how  it  was  intended 

^  that  the  parties  should  be  described.  The  defect,  therefore,  i» 
remedied  by  the  8th  section  of  the  statute,  and  no  amendment  is  neces- 
sary. 

The  rest  of  the  court  concurring,  Rule  refused. 
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DOE  d.  BAKER  v.  GOOMBES.    April  18. 

A.,  more  than  twenty  years  ago,  without  the  permission  of  the  lord,  enclosed  a  small  portion  of 
the  waste  of  a  manor,  on  which  he  bailt  himself  a  hut.  In  1835,  the  encroachment  having 
been  presented  at  the  lord's  ooart,  the  then  lord  of  the  manor,  accompanied  by  his  steward, 
went  to  the  premises,  A/s  family  being  there,  and,  stating  that  he  took  possession,  directed 
that  a  stone  should  be  taken  out  of  the  wall  of  the  hut,  and  that  a  portion  of  the  fence  should 
be  removed.  All  this  was  done  in  the  absence  of  A.  The  lord  and  his  steward  then  retired* 
and  nothing  more  was  done  : — 

Ileldy  that  the  acta  so  done  by  the  lord  did  not  amount  to  a  dispossession  of  A.,  and  a  resump- 
tion of  possession  by  the  lord,  so  as  to  entitle  the  latter  to  maintain  ejectment  within  twenty 
years  from  that  time. 

This  was  an  action  of  ejectment  brought  by  the  defendant,  the  lord 
of  the  manor  of  Pitfold,  in  the  county  of  Surrey,  to  recover  the  posses- 
sion of  an  acre  of  land,  part  of  the  waste  of  the  manor,  with  a  hut 
erected  thereon,  which  had  been  many  years  occupied  by  the  defendant. 

The  cause  was  tried  before  Wilde,  G.  J.,  at  the  last  Spring  Assizes 
for  Surrey.     The  evidence  was  as  follows : — 

The  land  in  question,  which  was  situate  on  a  spot  called  Melcomb 
Bottom,  forming  part  of  the  waste  of  the  manor  of  Pitfold,  in  the  county 
of  Surrey,  was  enclosed,  and  the  hut  erected  by  the  defendant,  without 
the  permission  of  the  lord  of  the  manor,  considerably  more  than  twenty 
years  before  the  commencement  of  the  action.  In  the  year  1835,  this 
encroachment  having  been  presented  at  the  lord's  court,  Mr.  Pritchard, 
the  then  lord  of  the  manor,  accompanied  by  one  Woods,  the  steward, 
went  to  the  premises,  and,  finding  the  defendant's  wife  and  "^family  p^,.^  . 
there,  he  entered,  and  stated  that  he  took  possession,  and  directed  ^ 
that  a  stone  should  be  taken  out  of  the  wall  of  the  hut,  and  that  a  por- 
tion of  the  fence  should  be  removed.  All  this  was  done  without  any 
objection  being  made  on  the  part  of  Coombes,  who  was  not  then  on  the 
spot.     Pritchard  and  the  steward  then  retired. 

His  Lordship  being  of  opinion  that  this  was  not  such  a  taking  of 
possession  by  Pritchard  as  to  entitle  the  lessor  of  the  plaintiff,  who 
claimed  under  him,  to  maintain  ejectment,  directed  the  jury  to  find  for 
the  defendant,  which  they  accordingly  did. 

Montagu  OhamberSj  for  the  lessor  of  the  plaintiff,  now  moved  for  a 
new  trial,  on  the  ground  of  misdirection. — The  question  is,  whether 
that  which  was  done  by  Pritchard  in  the  year  1885  did  not  amount  to 
such  a  taking  possession  of  the  land  and  hut  by  him  as  lord  of  the 
manor,  as  to  determine  the  previous  tenancy  at  will  as  between  him 
and  Coombes.  [Williams,  J. — What  evidence  was  there  of  a  tenancy 
at  will  ?]  A  tenancy  at  will  is  to  be  inferred  where  a  man  continues  in 
possession  of  land  with  the  acquiescence  of  the  lord,  and  without  evi- 
dence of  any  other  relation  between  them ;  and  such  tenancy  will  be 
assumed  to  continue  until  the  contrary  appears.  If  that  be  so,  the 
possession  of  the  defendant  here  dates  only  from  the  year  1885.    Since 
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the  3  &  4  W.  4,  c.  27,  8.  10,(a)  it  is  trne,  a  mere  entry  is  not  enough 
to  determine  the  tenant's  possession.     But  here  something  more  was 
done.     The  lord  entered,  and  took  possessian  as  of  his  own  property, 
without  any  dissent  on  the  part  of  the  tenant.     He  thereby  acquired 
•71  Rl  ^^^^  ^  possession  as  would  have  "^enabled  him  to  maintain  tres- 
-*  pass.    [Talfourd,  J. — Did  he  turn  the  defendant  and  his  family 
out  ?3    No ;  but  he  exercised  acts  of  ownership.     The  distinction  is 
taken  in  Go.  Litt.  55  b : — «  There  is  an  express  ouster  and  an  implied 
ouster ;  an  express,  as,  when  the  lessor  cometh  upon  the  land,  and 
expressly  forewameth  the  lessee  to  occupy  the  ground  no  longer ;  an 
implied,  as,  if  the  lessor,  without  the  consent  of  the  lessee,  enter  into 
the  land,  and  cut  down  a  tree,  this  is  a  determination  of  the  will,  for 
that  it  should  otherwise  be  a  wrong  in  him,  unless  the  trees  were  ex- 
cepted, and  then  it  is  no  determination  of  the  will,  for  then  the  act  is 
lawful,  albeit  the  will  doth  continue.    If  a  man  leaseth  a  manor  at  will, 
whereunto  a  common  is  appendant, — if  the  lessor  put  in  his  beasts  to 
use  the  common, — this  is  a  determination  of  the  will.    The  lessor  may, 
by  actual  entry  into  the  ground^  determine  his  will  in  the  absence  of 
the  lessee ;  but  by  words  spoken  from  the  ground  the  will  is  not  deter- 
ndned  until  the  lessee  hath  notice.     No  more  than  the  discharge  of  a 
factor,  attorney,  or  such  like,  in  their  absence,  is  sufficient  in  law  untH 
they  have  notice  thereof."     Assuming  this  to  have  been  a  tenancy  at 
sufferance,  the  acts  done  by  Pritchard  in  1835  would  be  a  determina- 
tion of  that  tenancy ;  and  a  new  tenancy  commenced  at  that  period. 
£Talfour]>,  J. — You  would  assimilate  this  to  the  case  of  Doe  d.  Ben- 
^---,  net  V.  Turner,  7  M.  &  W.  226. t(i)      *Williams,  J. — You  must 
^  make  out  an  original  tenancy  at  will,  and  a  new  tenancy  at  will ; 
and  there  i&  no  pretence  for  either.]   That  which  was  done  by  Pritchard 
in  1835  was  done  for  the  express  purpose  of  preventing  any  title  grow- 
ing against  him. 

Wilde,  C.  J. — I  think  this  case  admits  of  no  doubt.  The  question 
turns  upon  that  which  took  phice  in  the  year  1835.  Up  to  that  time 
there  clearly  was  no  tenancy  at  will.  It  appeared,  that,  at  the  time 
the  enclosure  was  originally  made,  Goombes  applied  to  the  lord  for 
leave  to  make  it,  and  that  it  was  refused,  and  the  enclosure  was  made 
and  the  hut  afterwards  built  without  leave.  His  possession,  therefore, 
was  adverse ;  and,  unless  the  acts  done  in  1835  deprive  the  defendant 

(a)  "  No  peraoo  shall  be  deemed  to  hare  been  in  poeseraion  of  any  land  within  the  meamnf 
of  this  act,  merely  by  reason  of  having  made  an  entry  thereon." 

(h)  There,  A.,  in  1817^  let  B.  into  possession  of  lands  as  tenant  at  will ;  and»  in  ISST,  A. 
entered  upon  the  lands  without  B.'8  eonnent,  and  cut  and  carried  away  stone  therefrooi :  and  it 
was  held,  that  this  entry  amounted  to  a  determination  of  the  tenancy  at  will,  and  that  B.  thenee- 
forth  became  tenant  at  snflferanee,  until,  by  agreement,  express  or  implied,  a  new  tenancy  wes 
oreated  between  the  parties ;  and,  therefore,  that,  unless  the  faot  of  such  new  tenancy  were 
fbnnd  by  the  Jury,  an  ejeotment  brought  by  A.  in  1830  was  too  late,  inasmuch  as,  by  the  statnte 
S  A  4  W.  4,  0.  27,  8.  7,  his  right  of  action  Jirtt  accrued  at  the  expiration-  of  one  year 
lenoement  of  the  original  tenancy  at  irill,  t^ «.,  in  the  year  1818. 
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of  the  benefit  of  the  statute  of  limitations,  this  ejectment  cannot  be 
maintained.  What,  then,  was  done  upon  that  occasion?  Pritchard 
went  with  his  steward  to  the  cottage,  the  defendant  not  being  there^ 
and,  removing  a  stone  from  the  wall,  and  displacing  a  portion  of  the 
fence,  stated  that  he  took  possession.  The  defendant's  wife  and  family 
were  not  removed  from  the  premises,  or  desired  to  remove.  Unfortu- 
nately for  the  lord,  he  did  not  do  enough  to  secure  his  rights.  l%e 
defendant  is  not  to  be  prejudiced  by  what  was  thus  done  in  his  absence. 
I  left  it  to  the  jury  to  say  whether  the  lord  had  done  enough  to  acquire 
possession.  They  found  that  he  had  not ;  and  in  truth  there  was  no- 
thing to  leave  to  them.  The  acts  done  by  Pritchard  clearly  amounted 
to  no  more  than  an  entry,  which  since  the  late  statute  is  not  enough  to 
bar  the  tenant^s  right  unless  accompanied  by  circumstances  which  would 
restore  the  possession  of  the  land  to  the  lord.  The  tenant  was  *not  ^^^  g 
removed,  nor  was  anything  done  to  disturb  him  in  his  possession.  ^ 
He  might  have  brought  trespass.  His  possession  having  commenced 
adversely  more  than  twenty  years  ago,  and  nothing  having  occurred  to 
interrupt  or  put  an  end  to  it,  this  ejectment  is  clearly  too  late. 

Crbsswell,  J. — ^I  am  of  the  same  opinion.  It  seems  to  me  that 
Pritchard,  the  lord,  when  he  intended  to  resume  possession  of  the  land 
in  question  in  1835,  from  a  feeling  of  kindness  to  the  encroacher,  ab- 
stained from  doing  enough  to  secure  his  rights.  It  is  clear  that  he  was 
out  of  possession,  and  that  there  was  no  tenancy  at  will  before  the  year 
1835.  The  defendant  was  there  as  a  l^espasser.  The  10th  and  11th 
sections  of  the  8  &;  4  W.  4,  c.  27,  must  be  looked  at  together.  The 
latter  throws  light  upon  the  former :  it  enacts  that  «<  no  continual  or 
other  claim  upon  or  near  any  land,  shall  preserve  any  right  of  making 
ma  entry  or  distress,  or  of  bringing  an  action."  That  section  treaty 
the  making  an  entry  as  something  more  than  merely  being  on  the 
land,  and  claiming  it.  The  10th  section  seems  to  require  something 
more  than  the  merely  formally  going  upon  the  land.  The  making  an 
entry  amounts  to  nothing  unless  something  is  done  to  divest  the  pos- 
session out  of  the  tenant  and  revest  it  in  fact  in  the  lord.  We  are 
bound  by  the  plain  words  of  the  statute. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  quite  clear  that  the 
lord  was  not  in  possession  of  the  land  and  the  hut  in  question  in  the 
year  1835,  and  that  no  tenancy  at  will  ever  existed. 

Talfoubd,  J. — It  is  with  great  regret  that  I  feel  myself  compelled 
to  come  to  the  same  conclusion.  The  kindness  and  forbearance  of  the 
lord  have  unfortunately  ^furnished  the  tenant  with  the  weapons  r^^n-ig 
to  resist  his  right.  Rule  refused.      ^ 
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A.,  having  a  eanie  of  action  againit  B.  for  191.  Oc  8c{.  for  money  lent  between  the  yean  IS4I 
and  1840 ;  and  aleo  a  eaose  of  action  against  him  on  a  separate  aoeonnt,  for  goods  sold  a&d 
deliTered,  work  and  labour,  and  monej  paid,  between  the  years  1845  and  1849,  amoontic^  to 
192.  19c.,  after  deducting  a  payment  on  account  of  82.  5«.  Zd.,  leried  two  plaints  in  respect  of 
them  in  the  county  court: — Held,  that  this  was  not  a  splitting  or  diriding  of  "a  eaue  of 
action,"  within  the  meaning  of  the  6Sd  section  of  the  9  A  10  VicL  c.  95. 

Held,  also,  that  the  judge  of  the  county  court  had  jurisdiction  to  inquire  whether  B.  had  eon- 
sented  to  A.'s  claim  being  so  reduced,  and  that  that  fact  need  not  be  stated  in  the  partieolan 
of  demand. 

S€mhUf  that  prohibition  lies  to  the  county  court  even  after  execution  levied. 

Lush,  on  a  former  day  in  this  term,  obtained  a  rule  niii  for  a  pro- 
hibition to  the  judge  of  the  Herefordshire  County  Court,  prohibiting 
him  from  proceeding  further  on  the  judgments  obtained  by  the  plaintiff 
in  two  plaints  in  that  court. 

The  particulars  of  demand  in  the  first  of  these  cases,  plaint  G.  142, 
was  as  follows : — 

1846.  April  20.  Cash,         ....         .        . 

1849.  April    7.  Cash, 

1849.  July   14.  Cash, 

Interest,        -        .        -         -        . 


£ 

«.  i. 

10 

0    0 

5 

0    0 

2 

0    0 

2 

0    0 

jei9 

0    8 

The  particulars  in  plaint  C.  143  were  as  follows : — 

£    i.  d. 

1845.  Nov.  25.  Journey  to  Baron  Dimsdale,  -        -        -        2    2  0 

Chaise  hire,      -        -        -        -        -        -0  10  6 

1856.  May  18.  Taking  inventory,        -        -        -        -           6    5  0 

Writing  and  copyingj^        -        -        -         -     0  10  6 

July  14.  Two  quarters  of  oats,    -        -        -        *        2  14  6 

1849.  April  7.  Oats 4    8  0 

Tares, 1  10  0 

May     .    Oats, 17  0 

July  12.  Journey, 220 

Expenses,        -        -        -        -.        -        -0  10  6 

Very  many  attendances,        -        -        -         6  16  0 


£27  16    0 
Received  from  William  Pinnock,  -        -        8    5    3 


£19  10    9 
Commission,        -        -        -        -        •  O80 

Beceipt  stamp,  -        -        -        -      0    0    8 

£19  19    0 
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The  affidavit  of  the  defendant  and  his  attorney,  upon  which  the  rule 
was  moved,  stated,  that  both  plaints  came  on  to  be  heard  before  the 
judge  of  the  county  court  on  the  20th  of  March,  1850,  plaint  C.  143, 
being  first  called  on ;  that  the  defendant's  attorney  objected  that  the 
judge  had  no  jurisdiction,  because  (as  disclosed  by  the  particulars)  the 
demand  exceeded  20Z.,  though  reduced  below  that  sum  by  a  credit  for 
SL  5s.  Sd.  given  without  the  defendant's  consent ;  and  that  the  judge 
overruled  the  objection,  heard  the  case,  and  gave  judgment  for  the  plain- 
tiff for  172.  9«.,  and  costs  51.  1«. ;  that  plaint  G.  142  was  then  called 
on,  when  the  defendant's  attorney  objected  that  the  judge  had  no  juris- 
diction, because  the  subject-matter  of  that  and  the  preceding  plaint 
together  constituted  but  one  cause  of  action,  exceeding  20/.,  and  that 
it  was  not  competent  to  the  plaintiff  to  split  them ;  and  that  this  objec- 
tion also  was  overruled  by  the  judge,  who,  after  hearing  the  case,  gave 
judgment  for  the  plaintiff  for  17Z.  costs  41.  8$.  6d. 

^Hawkins  now  showed  cause. — Execution  having  been  exe-  r^^iTo-i 
cuted  in  this  case,  the  application  for  a  prohibition  is  too  late ;  ^ 
there  remains  nothing  upon  which  it  could  operate :  Hall  v.  Norwood, 
1  Sid.  166,  Re  Poe,  5  B.  &  Ad.  681  (E.  C.  L.  R.  vol.  27),  Robinson  v. 
Lenaghan,  2  Exch.  333.  f  [Williams,  J. — In  the  Articuli  Cleri,  2 
Inst.  602,  in  the  answer  to  Art.  8,  it  is  said  that  <<  the  king's  courts 
that  may  award  prohibitions,  being  informed,  either  by  the  parties 
themselves,  or  by  any  stranger,  that  any  court,  temporal  or  ecclesias- 
tical, doth  hold  plea  of  that  whereof  they  have  not  jurisdiction,  may 
lawfully  prohibit  the  same,  as  well  after  judgment  and  execution  as 
before."  Wildb,  C.  J.,  referred  to  Com.  Dig.  Prohibition  (D),  and  to 
Roberts  t;.  Humby,  3  M.  &  W.  120. f] 

Then,  as  to  the  merits,  there  was  no  splitting  of  a  cause  of  action 

here,  within  the  case  of  Grimbly  v.  Aykroyd,  1  Exch.  479.f    When 

the  first  plaint  was  heard,  it  did  not  appear  that  the  plaintiff  had  any 

further  claim  against  the  defendant.    In  Neale  v.  Ellis,  1  D.  &  L.  163, 

the  Brighton  Court  of  Requests  Act  (3  Vict.  c.  x.,  s.  24)  provided  that 

it  should  not  be  lawful  for  any  plaintiff  to  divide  any  cause  of  action 

into  two  or  more  suits  for  the  purpose  of  bringing  the  same  within  the 

jurisdiction  of  the  court,  but  that  any  plaintiff  having  a  cause  of  action 

above  the  value  of  15Z.,  might  sue  for  15/.,  and  abandon  the  excess: 

and  it  was  held,  that  a  plaintiff  having  demands  for  the  price  of  a  horse, 

'  for  goods  sold  and  delivered,  and  for  rent,  against  the  defendant,  was 

entitled,  after  having  sued  for  and  recovered  151.  in  respect  of  the  horse 

by  plaint  in  the  county  court,  to  maintain  his  action  in  the  superior 

court  for  the  residue  of  his  claim ;  for  that  the  three  causes  of  action 

were  distinct,  and  there  had  been  no  division  of  *them  for  the  rn-prno 

purpose  of  bringing  them  within  the  jurisdiction  of  the  inferior  ^ 

court,  or  any  abandonment  of  the  excess  over  the  15/.  recovered  in  that 

court.    Here,  the  items  in  the  two  plaints  are  in  no  way  connected  with 
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each  other.  In  The  King  v.  The  Sheriff  of  Herefordshire,  1  B.  &  Ad. 
672  (£.  G.  L.  B.  vol.  20),  A.  became  indebted  to  B.  in  a  sum  not  exceed- 
ing 409.  for  the  carriage  of  a  parcel  of  goods,  and  a  month  afterwitf ds  m- 
corred  another  debt  to  B.  not  exceeding  40«.  for  the  carriage  of  a  second 
parcel.  For  these  respective  debts,  A.  brought  two  actions  in  the  ooonty 
court ;  and  it  was  held  that  the  causes  of  action  were  distinct,  and  tfaftt 
A.  was  entitled  to  sue  separately  for  each  demand ;  and  an  application 
for  a  prohibition  was  refused,  Lord  Tentbrden  saying, — "  I  am  of  opi- 
nion that  this  case  does  not  come  within  the  rule  of  law  which  prohibiti 
the  splitting  of  a  cause  of  action  into  several  portions  for  the  purpoee  of 
commencing  suits  for  each  in  an  inferior  court ;  to  be  so,  the  cause  of 
action  must  be  one  and  entire.  But,  in  this  case,  the  two  items  of  U.  4f. 
each  are  perfectly  distinct  debts,  the  one  having  no  connexion  widi  the 
other.  When  the  defendant  incurred  the  debt  stated  in  the  first  item,  the 
plaintiff  might  have  sued  him  for  it  in  the  county  court ;  and  his  having 
incurred  another  and  distinct  debt  with  the  plaintiff  afterwards,  should 
not,  I  think,  have  the  effect  of  depriving  the  plaintiff  of  his  remedy  in  the 
county  court  for  the  first  debt.  And  if  he  may  still  have  that  remedy 
for  the  first  debt,  he  has  it  of  course  for  the  second  also."  [Williams, 
J. — As  applied  to  this  act,  that  is  hardly  reconcileable  with  Orimbly  v. 
Aykroyd.]  It  may  be,  that,  where  the  items  are  continuous  and  of  the 
same  description,  the  demand  ciuinot  be  split :  but  this  is  not  a  case  of 
that  sort ;  the  demands  here  are  separate  and  distinct.  In  Wickhun  «. 
^^2g.  *Lee,  12  Q.  B.  521  (£.  G.  L.  R.  vol.  64),  it  was  held  that  it  k 
^  not  a  dividing  of  the  cause  of  action,  within  the  9  &  10  Viet.  e. 
95,  8.  68,  to  levy  one  plaint  for  rent  of  premises,  and  another  (under 
the  4  G.  2,  c.  28,  s.  1)  to  recover  double  value  for  holding  the  stme 
premises  after  the  expiration  of  a  notice  to  quit.  [Mauls,  J.-*In 
Jagoe's  County  Court  Practice,  52,  I  find  an  Irish  ease  upon  this  sub- 
ject, which  is  thus  stated, — <<  Splitting  demands,  prohibited  by  the  Irish 
statutes  (a)  in  nearly  the  same  words  as  in  this  section,  has  been  a  sab- 
ject  of  judicial  consideration  in  a  case  on  appeal  before  BasHB,  G.  J.» 
at  the  Dundalk  Summer  Assizes,  1888  :-^The  plaintiff  below  breught  a 
civil  bill  for  use  and  occupati<H^  t6  recover  one  gale  of  rent.  There 
were  two  gales  due  at  the  time,  which  together  amounted  to  a  sam 
exceeding  the  jurisdiction,  but  separately  were  within  it.  The  pl«n- 
tiff  below  obtained  a  decree,  against  which  the  defendant  appealed. 
For  the  appellant  it  was  contended  that  the  case  came  within  die  pro- 
hibitory words  of  the  statute,  as  the  two  gales  might  clearly  have 
been  included  in  one  declaration,  and  that  it  was  vexatious  to  divide 
the  claim.  For  the  respondent  it  was  argued,  that  the  true  test  was, 
not  whether  the  claim  might  be  joined  in  the  same  declaration ;  and 
that  a  debt  might  by  nintual  arrangement  be  divided  into  several  aliquot 
parts,  and  a  promissory  note  taken  for  each  p«rt,  which  was  frequently 
done  for  the  purpose  of  making  the  summary  remedy  by  civil  bill 

(a)  Comti  of  OomoltBM  Aoli» 
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attach,  to  recover  each  separately,  which  could  not  be  the  case  while 
the  demand  was 'entire  and  undivided.  Bushe,  C.  J.,  referred  to  the 
case  of.  Cairns  v.  Whelan,  Hudson  &  Brooke,  552,  as  bearing  upon  the 
question,  and  was  at  first  inclined  to  consider  the  decree  erroneous : 
but  Mr.  SannaUj  Amicus  Gurise,  having  referred  *him  to  the  r^^^rrnA 
case  of  The  King  v.  The  Sheriff  of  Herefordshire,  1  B.  &  Ad.  '- 
672  (E.  C.  L.  R.  vol.  20),  the  chief  justice  on  the  next  day  stated  that 
that  case  was  so  much  in  point  as  to  put  an  end  to  any  further  difficulty, 
and  affirmed  the  decree."]  Tho  mere  statement  of  the  defendant  that 
the  subject-matters  of  the  two  plaints  form  but  one  cause  of  action,  is 
not  enough  to  oust  the  jurisdiction  of  the  county  court.  There  must 
be  some  evidence  to  which  the  judge  may  apply  his  discretion.  Vines 
V.  Arnold,  8  C.  B.  632  (E.  C.  L.  R.  vol.  66),  Woodhams  v.  Newman,  7 
C.  B.  654  (E.  C.  L.  R.  vol.  62),  and  Beswick  v.  Capper,  7  C.  B.  669, 
were  also  cited. 

Lushj  in  support  of  his  rule. — The  particulars  of  demand  show 
that  the  plaintiff's  claim  in  respect  of  plaint  C.  148  was  for  27^ 
IGs.y  and  that  there  was  a  set-off  reducing  it  to  19/.  IQs,  [Maule, 
J. — Consistently  with  what  appears  on  the  affidavit,  the  191.  Ids. 
might  have  been  ascertained  as  a  liquidated  balance.]  The  matter 
being  primdfaeie  beyond  the  jurisdiction  of  the  county  court,  it  is  for 
the  plaintiff  to  show  facts  to  bring  the  case  within  it.  In  Cole  v.  Knight, 
New  County  Court  Cases,  where  the  plaintiff,  having  an  original  claim 
against  the  defendant  for  more  than  20/.,  gave  credit  for  certain  sums 
as  payments  on  account,  some  of  which  were  in  fact  moneys  lent  to 
him  by  the  defendant,  others,  moneys  received  by  him  to  the  defend- 
ant's use,  and  others,  moneys  the  produce  of  goods  of  the  defendant 
which  the  plaintiff  had  sold,  and  the  proceeds  of  which  he  had  appro* 
priated ;  and  the  plaintiff  by  this,  and  by  abandoning  the  remainder, 
reduced  his  claim  below  20/.,  and  brought  a  plaint  in  the  county  court, 
— ^this  court  awarded  a  prohibition.  Although  the  judge  must  exercise 
his  dis^etion  at  the  time  as  to  whether  or  not  the  case  is  within  his 
jurisdiction,  his  ^decision  is  not  conclusive,  but  may  be  reviewed  r^prae 
on  a  motion  for  a  prohibition :  Thompson  v.  Ingham,  14  Q.  B.  710  ^ 
(B.  G.  L.  R.  vol.  78).  l%e  subject-matter  of  the  two  plaints  here  con- 
stituted one  <<  cause  of  acti(m,'*  as  that  is  explained  in  the  judgment 
of  the  Court  of  Exchequer  in  Grimbly  v.  Aykroyd.  If  the  whole 
formed  one  cause  of  action  in  that  sense,  the  jurisdiction  dearly  is  ex- 
ceeded. The  case  of  The  King  v.  The  Sheriff  of  Herefordshire  is  dis- 
tinctly overruled  by  Grimbly  v.  Aykroyd,  and  by  the  test  suggested  by 
Sble,  J.,  in  Wickham  v.  Lee.  It  is  clear  that  all  these  demands  mj^ 
liave  been  included  in  one  count. 

WiLDB,  C.  J. — ^This  ease  has  undergone  some  considerable  diseussmi:, 
the  court  being  anxious  not  to  run  counter  to  any  of  the  authorities. 
In  the  result,  however,  it  does  not  occur  to  me  that  it  presents  any  very 
aerious  difficulty.   This  is  an  application  for  a  prohibition,  on  the  ground 
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that  the  county  court  has  exceeded  its  jurisdiction.  Let  us  see  how  the 
matter  is  presented  before  us.  The  affidavits  upon  which  the  rule  wu 
moved,  state  that  two  plaints  were  entered  in  the  county  court  against 
the  defendant,  at  the  suit  of  the  plaintiff, — ^the  one  for  192.  0«.  Sd,  for 
money  lent  and  interest, — the  other  for  192.  19«.,  being  the  balance  of 
an  account  for  work  and  labour  and  goods  sold,  amounting  originallj 
to  272. 16«. ;  and  that  these  two  sums  added  together  exceed  the  amount 
for  which  the  county  court  has  jurisdiction.  The  affidavits  then  go  on 
to  allege,  that  both  plaints  were  heard  on  the  same  day ;  that,  when 
the  first  was  called  on,  the  defendant's  attorney  objected  to  the  hearing 
thereof,  on  the  ground  that  the  judge  had  no  jurisdiction,  inasmuch  as 
the  particulars  of  demand  disclosed  a  cause  of  action  exceeding  20{., 
*79R1  ^^^^  could  not  be  reduced  by  the  set-off  (also  ^disclosed  by  the 
^  particulars),  so  as  to  bring  it  within  the  jurisdiction,  in  the  ab- 
sence of  an  adjustment  or  ascertainment  of  the  balance  by  the  assent 
of  both  parties ;  and  that  the  judge  overruled  the  objection,  heard  the 
case,  and  made  an  order  upon  the  defendant  to  pay  172.  98.  for  debt, 
and  52.  Is.  for  costs.  The  affidavit  further  states  that  the  other  plaint 
was  then  called  on,  when  the  defendant's  attorney  objected,  that,  a£ 
the  plaintiff's  claim  in  the  whole  amounted  to  392.  in  respect  of  one 
entire  cause  of  action,  it  was  not  competent  to  him  to  split  it  for  the 
purpose  of  bringing  two  actions  in  the  county  court ;  and  that  the  judge 
notwithstanding  proceeded  to  hear  the  plaint,  and  made  an  order  on  the 
defendant  to  pay  the  sum  demanded  (192.  0«.  8c2.),  and  costs.  The 
defendant  himself,  by  affidavit,  negatives  that  there  was  any  settlement 
of  accounts  between  himself  and  the  plaintiff,  or  any  agreement  that 
the  set-off  should  be  allowed.  So  far,  therefore,  as  regards  the  first 
plaint,  this  is  a  case  in  which  the  county  court  has  given  judgment  for 
the  plaintiff  for  172.  99.  There  is  not  a  word  in  the  affidavits  as  to 
how  that  amount  is  made  up.  It  is  not  stated  that  it  was  reduced  by  a 
set-off.  Beyond  all  doubt,  it  is  the  duty  of  a  party  who  comes  to  this 
court  to  ask  for  a  prohibition  to  lay  before  it  proper  grounds  for  inducing 
it  to  come  to  the  conclusion  that  there  has  been  an  excess  of  jurisdic- 
tion on  the  part  of  the  inferior  tribunal.  How  does  that  appear  here? 
The  affidavits  merely  state,  that,  on  the  plaint  being  called  on,  the  de- 
fendant's attorney  objected  to  the  hearing,  but  that  the  judge,  notwith- 
standing that  objection,  heard  and  disposed  of  the  plaint.  Was  it  the 
duty  of  the  judge  to  yield  to  an  objection  thus  presented  to  him  ?  How 
could  he  anticipate  what  the  case  would  be  ?  It  might  have  been  shown 
that  the  sum  sought  to  be  recovered  was  an  agreed  balance.    The  objec- 

♦7971  ^^^^  ^  ^^^'  ^^^^'  ^^  ^^^  conclusion  of  the  case,  an  excess  of  *jari8^ 
^  diction  appeared.  The  case,  then,  stands  thus : — There  was  s 
plaint  in  which  the  plaintiff  claimed  192. 199.,  and  a  judgment  given  for 
the  plaintiff  for  172.  99.  and  costs,  without  anything  to  show  that  the 
judge  in  any  way  exceeded  his  jurisdiction.     The  only  objection  dis- 
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closed  by  the  affidavits  was  one  that  was  perfectly  unfounded,  and  very 
properly  overruled  by  the  judge.  The  present  case  is  wholly  beside 
that  of  Beswick  v.  Capper.  There,  it  appeared  that  the  plaintiff  was 
allowed  in  the  county  court  to  prove  a  demand  of  227^  2^.  Sd.y  and  to 
redace  the  amount  by  a  set-off  of  186^  168.  9(2.,  and  then  to  abandon 
so  much  of  the  balance  as  exceeded  20^,  and  so  to  take  a  verdict  for 
20{.  It,  therefore,  appeared  affirmatively  to  the  court  in  that  case  that 
the  judge  of  the  county  court  had  gone  into  matters  much  beyond  his 
jurisdiction.  Here,  however,  there  is  no  one  fact  to  lead  the  court  to 
the  conclusion  that  there  has  been  any  excess  of  jurisdiction,  and,  con- 
sequently, so  far  as  regards  the  plaint  which  was  first  heard  in  the 
county  court,  no  ground  for  a  prohibition. 

As  to  the  other  plaint  also,  I  am  of  opinion  that  the  plaintiff  has 
failed  to  make  out  a  case  for  the  interposition  of  this  court.  That  part 
of  the  case  stands  upon  a  different  footing.  The  plaintiff  claimed  19/. 
0<.  8(2.  for  money  lent.  The  objection  was,  that  that  demand,  though 
presented  as  a  separate  and  distinct  demand,  was,  in  truth,  only  part 
of  a  larger  demand  which  exceeded  the  amount  to  which  the  jurisdic- 
tion of  the  county  court  is  limited.  Suppose  the  prohibition  were  to 
go,  what  would  be  its  effect  ?  What  would  the  plaintiff  recover  on  that 
account,  if  he  sued  in  the  superior  court  ?  Why,  191,  0«.  Sd,  only.  Why 
should  he  not  proceed  for  that  in  the  county  court  ?  The  case  is  pre- 
cisely one  that  is  provided  for  by  the  statute.  If  a  plaintiff,  suing  in  a 
county  court,  proves  a  demand  ^exceeding  the  limits  of  the  r^fjno 
county  court's  jurisdiction,  he  will  be  nonsuited  unless  he  will  ^ 
consent  to  abandon  the  excess ;  and  the  fact  of  his  having  done  so  must 
be  recorded  on  the  face  of  the  judgment.  Nothing  of  that  kind  was 
done  here.  At  the  time  this  plaint  was  heard,  the  demand  thereby 
sought  to  be  recovered  was  the  only  demand  which  the  plaintiff  had 
against  the  defendant ;  for,  he  had  already  recovered  a  judgment  of  the 
same  court  for  the  other  part  of  his  demand,  and  19/.  08.  8d.  was  all 
he  could  be  entitled  then  to  recover  in  any  court.  But,  independently 
of  that,  this  is  a  demand  for  money  lent.  The  other  was  for  work  and 
labour,  goods  sold  and  delivered,  and  for  commission.  It  is  insisted 
that  the  whole  formed  but  one  entire  debt.  What  evidence  was  there 
of  that  ?  It  did  not  appear  that  the  parties  had  ever  treated  it  as  one 
entire  demand ;  and  the  items  do  not  necessarily  show  that  it  formed 
one  account.  Both  grounds  for  a  prohibition,  therefore,  fail,  and  the 
rule  must  be  discharged. 

Maule,  J. — I  am  of  the  same  opinion.  The  Lord  Chief  Justice 
has  gone  so  fully  into  the  reasons  on  which  the  judgment  of  the  court 
is  founded,  that  it  is  enough  for  me  to  say  that  I  entirely  concur  in  the 
view  he  has  taken.  With  respect  to  the  case  of  Thompson  v.  Ingham^ 
the  record  conclusively  showed  that  the  title  to  the  land  came  in  issue 
in  the  county  court.    Here,  nothing  appeairs  to  show,  that  a  question 
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of  a  larger  sum  than  20Z.  was  in  issue.  If  it  had  appeared  that  a  larger 
sum  than  20Z.  was  in  issue,  and  that  the  county  court  had  decided  on 
a  controverted  question  whether  that  was  so  or  not,  if  he  had  no  juris- 
diction to  entertain  a  claim  exceeding  20Z.,  we  should  hare  been  bound 
to  treat  it  as  a  case  of  excess  of  jurisdiction.  I  do  not,  however,  think 
that  that  is  so.  K  the  party,  having  a  demand  for  more  than  20{., 
4'79Q1  ^^^^^^  ^^  claim  no  more,  *he  may  recover  that  sum,  electing  to 
-'  abandon  the  rest.  There  is,  therefore,  a  manifest  difference  with 
respect  to  the  jurisdiction  of  the  county  court,  between  the  implied  pro- 
hibition as  to  debts  exceeding  20Z.  and  the  prohibitory  clause  as  to  mat- 
ters of  title.  That  materially  distinguishes  the  case  of  Thompson  r. 
Ingham  from  the  present  case. 

Williams,  J. — ^I  am  of  the  same  opinion.  A  prohibition  ought  not 
to  go  unless  it  clearly  appears  that  the  judge  of  the  inferior  court  has 
acted  without  jurisdiction.  The  burthen  of  making  that  out  is  cwt 
upon  the  party  making  the  application.  I  am  not  satisfied,  upon  the 
affidavits,  that  the  subject-matter  of  the  two  claims  here  constituted 
<<  one  cause  of  action,"  within  any  reasonable  interpretation  of  the  63d 
section  of  the  act.  With  regard  to  the  point  made  as  to  the  set-off,  all 
that  the  affidavits  disclose,  is,  that  there  was  a  premature  objection 
urged  on  the  part  of  the  defendant  at  the  trial,  which  the  judge  ver; 
properly  overruled. 

Talfourd,  J. — I  am  of  the  same  opinion.  As  to  the  main  question, 
the  case  seems  to  me  to  differ  materially  from  that  of  Gfrimbly  v.  Ayk- 
royd.  There  is  nothing  here  giving  a  common  character  to  the  two 
sets  of  items,  as  there  was  in  that  case,  except  that  the  whole  might 
have  been  included  in  one  declaration.  In  Grimbly  v.  Aykroyd  there 
was  one  entire  system  of  dealing,  the  demand  arising  all  out  of  one 
6tate  of  things.  This  rule,  therefore,  may  well  be  discharged  without 
at  all  interfering  with  the  authority  of  that  case. 

Bttle  discharged,  with  costs. 
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Uadtr  tn  interpleader  order, »  bond  in  tbe  penal  earn  of  200^.  wu  giren  by  C.  and  D.,  as  rareties 
for  B.  wbo  claimed  certain  goods  eeiied  under  hji./a.  at  tbe  rait  of  A.  conditioned  to  be  void, 
-~'<if  apon  the  trial  of  an  iaeae  it  ihwold  be  found  that  tbe  goods  in  the  order  mentioned  were, 
or  any  of  tbem  were,  at  the  time  of  the  Miiore,  the  property  of  B.," — "  or,  if  B.  shoold  proceed 
to  try  the  laid  iisne  in  due  time  according  to  the  terma  of  tbe  eaid  order,  or  according  to  tbe 
ooarse  and  practice  of  the  said  court,  according  to  the  aaid  order,  or  any  fhrther  order  of  any 
jodge  to  be  made  in  that  behalf," — "  or  if  B.  should  pay  or  cause  to  be  paid  to  A.  the  sum  of 
2M(.,  or  so  much  thereof  as  should  be  the  Talue  of  the  said  goods,  or  such  part  of  the  same  as 
night  be  found  not  to  be  the  property  of  B." 

Is  an  aetion  upon  the  bond,  against  tbe  sureties,  the  deelaration,  after  setting  out  tbe  condition, 
stated  that  tbe  issue  came  on  to  be  tried  at  a  certain  sitting,  and  that  the  jury  were,  with  the 
eonsent  of  A.  and  B.,  discharged  from  giving  any  Terdiet  thereon ;  and  that  afterwards  a  further 
order  was  made,  whereby  it  was  ordered  that  B.  should  proceed  to  the  trial  of  the  issue  at  a 
eertain  other  sitting,  and  that,  in  default  thereof,  his  claim  should  be  barred ;  and  alleged  for 
breach,  that  B.  did  not  at  the  last-mentioned  sittings,  or  at  any  other  time  after  tbe  making 
of  tbe  last-mentioned  order,  proceed  to  try,  or  try  the  issue,  Ac,  nor  pay  A.  tbe  2001.  or  any 
part  thereof. 

The  defendant  C.  pleaded,  that,  after  the  making  of  tbe  first  order,  and  before  tbe  making  of  tbe 
second  order,  B.  did,  in  pursuance  and  performance  of  the  condition  of  the  bond,  proceed  to  try 
the  issue,  according  to  the  'ourse  and  practice  of  the  court  and  the  order,  and  that  the  jury 
were  discharged  from  giving  a  Terdiet  by  the  consent  of  A.  and  B.,  without  any  default  on  the 
part  of,  and  without  the  consent  of,  C.  and  D.,  or  either  of  them. 

The  defendant  D.  demurred  generally  to  tbe  declaration. 

Held,  that  the  declaration  disclosed  a  sufficient  breach,  the  meaning  of  tbe  condition  being  that 
B.  should  actually  cause  the  issue  to  be  tried,  and  not  being  performed  by  tbe  Urst  proceeding 
to  trial. 

Held  also,  that  the  plea  was  bad,  as  rabing  an  issue  which  was  ImmateriaL 

This  was  an  action  of  debt  on  bond.  The  declaration  stated  that 
the  defendants,  theretofore,  to  wit^  on  the  17th  of  February,  1849,  by 
their  certain  writing  obligatory,  sealed  with  their  respective  seals,  and 
then  shown  to  the  court,  acknowledged  themselves  to  be  held  and  firmly 
bound  unto  the  plaintiffs  in  the  sum  of  2002.,  to  be  paid  to  the  plain* 
tiffs,  which  said  writing  obligatory  was  and  is  subject  to  a  certain  condi- 
ti(Mi  thereunder  ^written,  whereby,  after  reciting  that  the  Sheriff  r^i^o^t 
of  Middlesex,  under  and  by  virtue  of  a  certain  writ  of /./a.,  ^ 
issued  out  of  Her  Majesty's  Court  of  Common  Pleas  at  Westminster, 
in  an  action  wherein  the  now  plaintiffs  were  plaintiffs,  and  one  Jane 
Annie  Morton  was  defendant,  caused  the  same  to  be  levied  upon  cer- 
tarn  goods  and  chattels  in  and  about  a  certain  house  and  premises  at 
Camden  Hill  Villas,  Kensington,  in  the  said  county;  and  that,  the 
said  goods  and  chattels  being  claimed  by  one  Richard  Greville  Slade^ 
the  said  sheriff,  pursuant  to  the  statutes  in  that  behalf,  had  caused  an 
spplieation  to  be  made  to  the  said  court  for  an  interpleader  order ;  and 
that  Sir  C.  Cresswbll,  Knt.,  then  being  one  of  the  justices  of  the  said 
court,  on  the  14th  of  February,  1849,  made  an  order  in  the  said  action, 
whereby,  npon  hearing  the  attorneys  or  agents  for  the  said  sheriff,  and 
for  the  plaintiffs  and  the  said  B.  G.  Slade,  it  was  ordered,  that,  upon 
payment  of  the  sum  of  200Z.  into  court  by  the  said  B«  6.  Slade  withm 
a  week  from  the  date  thereof,  or  upon  his  giving  withm  thl»  sa^oe  tiiM 
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security  to  the  satisfaction  of  one  of  the  masters  of  the  said  court  for 
the  payment  of  the  said  amount,  by  the  said  R.  G.  Slade,  accordmg  to 
the  directions  of  any  rule  of  court  or  judge's  order  to  be  made  therein, 
and  upon  payment  to  the  said  sheriff,  of  the  possession  moneys  from 
t\e  date  of  the  said  order,  the  said  sheriff  should  withdraw  from  the 
possession  of  the  said  goods  and  chattels ;  and  whereby  it  was  further 
ordered  that  the  now  plaintiffs  and  the  said  R.  6.  Slade  should  proceed 
to  the  trial  of  an  issue  in  the  said  court,  in  which  the  said  R.  G.  Slade 
should  be  plaintiff,  and  the  now  plaintiffs  should  be  defendants ;  and 
that  the  question  to  be  tried  should  be,  whether,  at  the  time  of  the  said 
seizure,  the  goods  in  the  schedule  to  a  certain  bill  of  sale,  dated  the  3d 
*7«191  ^^  November,  1848,  were  the  property  of  the  said  R.  G.  *Slade; 

■'  and  whereby  it  was  further  ordered  that  such  issue  should  be 
prepared  and  delivered  by  the  said  R.  G.  Slade  within  a  fortnight  from 
the  date  of  the  said  order,  and  be  returned  by  the  now  plaintiffs  within 
a  fortnight,  and  should  be  tried  at  the  sittings  of  Nisi  Prius  held  after 
Easter  Term,  then  next,  in  and  for  the  county  of  Middlesex ;  and  by 
which  said  condition,  after  further  reciting  that  the  said  R.  G.  Slade 
had  proposed  the  now  defendants  as  security  for  the  same  sum  of  2001. 
pursuant  to  the  said  order,  and  that  H.  M.,  Esq.,  one  of  the  masters 
of  the  said  court,  had  approved  thereof, — ^it  was  conditioned,  that,  if 
upon  the  trial  of  the  said  issue  it  should  be  found  that  the  said  goods 
and  chattels  in  the  said  order  mentioned  were,  or  any  of  them  were,  at 
the  time  of  the  said  seizure,  the  property  of  the  said  R.  G.  Slade,  or 
if  the  said  R.  G.  Slade  should  proceed  to  try  the  said  issue  in  due  time 
according  to  the  terms  of  the  said  order,  or  according  to  the  course 
and  practice  of  the  said  court,  according  to  the  said  order  or  any  fur- 
ther order  of  any  judge  to  be  made  in  that  behalf,  or  if  the  said  R.  G. 
Slade  should  well  and  truly  pay,  or  cause  to  be  paid,  to  the  now  plain- 
tiffs the  sum  of  200Z.,  or  so  much  thereof  as  should  be  the  value  of  the 
said  goods  and  chattels,  or  such  part  of  the  same  respectively  as  might 
be  found  not  to  be  the  property  of  the  said  R.  G.  Slade,  then  the  said 
writing  obligatory  was  to  be  void  and  of  no  force,  otherwise  to  stand 
and  remain  in  full  force,  vigour,  and  effect,  as  by  the  said  writing  obli- 
gatory and  the  said  condition  would  more  fully  appear :  Averment,  that, 
after  the  making  of  the  said  writing  obligatory,  to  wit,  on  the  21st  of 
March,  1849,  the  said  issue  so  as  aforesaid  ordered  to  be  tried,  was 
prepared  and  delivered  by  the  said  R.  G.  Slade  to  the  now  plaintiffs, 
and  was  by  them  then  returned  to  the  said  R.  G.  Slade,  pursuant  to 
♦7001  *^®  8*i<i  order  of  the  said  Sir  C.  Crbsswbll  :  That  the  said  *i88iie 

■■  was  ready  to  be  tried  at  the  sittings  at  Nisi  Prius  held  after 
Easter  Term  next  after  the  making  of  the  said  order,  to  wit,  1849,  in 
and  for  the  said  county,  but  the  same  according  to  the  course  and  prac- 
tice of  the  said  court  was  not  tried,  and  the  same  was  then,  according 
to  the  course  and  practice  of  the  said  court,  made  a  remanet  until  the 
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sittings  of  Nisi  Prius  to  be  held  after  Trinity  Term  in  that  year,  in  and 
for  the  said  county ;  and  the  said  issue  afterwards,  to  wit,  on  the  9th 
of  May,  1849,  came  to  be  tried  at  the  said  last-mentioned  sittings,  and 
which  sittings  were  then  held  before  the  Right  Hon.  Sir  Thomas  Wilde, 
Knt.,  then  being  the  Chief  Justice  of  the  said  court  at  Westminster,  in 
the  said  county ;  and  the  jurors  of  the  jury  who  were  then  and  there 
chosen  and  sworn  to  try  the  said  issue,  were  by  the  said  Chief  Justice, 
with  the  consent  of  the  now  plaintiffs  and  the  said  R.  G.  Slade,  then 
ind  there  discharged  from  giving,  and  did  not  give,  any  verdict  thereon : 
That,  afterwards,  to  i^it,  on  the  30th  of  January,  1850,  a  further  order 
was  duly  made  in  the  said  action,  and  in  the  matter  of  the  said  inter- 
pleader issue,  by  Sir  T.  N.  Talfourd,  Knt.,  being  one  of  the  said  jus- 
tices of  the  said  court,  by  which  order  the  said  Sir  T.  N.  Talfourd,  did 
order  that  the  said  R.  G.  Slade  should  proceed  to  the  trial  of  the  said 
issue  at  the  sittings  of  Nisi  Prius  to  be  held  in  and  for  the  said  county 
of  Middlesex  after  Hilary  Term,  1850 ;  and  that,  in  default  thereof, 
the  said  R.  G.  Slade's  claim  to  the  said  goods  and  chattels  should  be 
barred :  That,  although  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  1st  of  February,  in  the  year  last  aforesaid,  the 
sittings  of  Nisi  Prius  to  be  holden  in  and  for  the  said  county  of  Mid- 
dlesex after  the  said  last-mentioned  term,  were  duly  holden  at  West- 
minster, in  and  for  the  county  of  Middlesex,  before  the  said  Chief 
Justice,  yet  the  said  R.  G.  Slade  did  not  nor  would  *at  the  said  ri^^rroA 
last-mentioned  sittings,  or  at  any  time  after  the  making  of  the  ^ 
said  last-mentioned  order,  proceed  to  try^  or  try^  the  said  issue,  accord- 
ing to  the  course  and  practice  of  the  said  court,  according  to  the  said 
last-mentioned  order,  or  at  all ;  and  the  same,  by  his  default  in  that 
behalf,  was  not  then,  or  at  any  other  time,  tried.  That  the  said  R.  G. 
Slade  did  not  nor  would  at  any  time  well  and  truly  pay  or  cause  to  be 
paid  to  the  now  plaintiffs  the  sum  of  200?.,  or  any  part  thereof, — that 
sum  during  all  the  time  aforesaid  being  the  value  of  the  said  goods  and 
chattels,  the  same  being  the  goods  in  the  schedule  to  the  said  bill  of 
sale,  and  the  same  or  any  part  thereof  not  being  at  the  time  of  the  said 
seizure  the  property  of  the  said  R.  G.  Slade ;  contrary  to  the  said  con- 
ditions of  the  said  writing  obligatory ;  and  whereby  the  said  writing 
obligatory  had  become  forfeited ;  and  thereby  an  action  had  accrued  to 
the  now  plaintiffs,  to  demand  and  have  of  the  defendants  the  sum  of 
2002.,  being  the  sum,  &c.,  above  demanded. 

The  defendant  Normansell  pleaded,  that,  after  the  making  of  the 
said  writing  obligatory,  and  before  the  making  of  the  said  order  made 
by  the  said  Hon.  Sir  T.  N.  Talfourd,  that  is  to  say,  at  the  said  sittings 
of  Nisi  Prius  for  the  county  of  Middlesex  held  after  Trinity  Term, 
1849,  in  the  declaration  mentioned,  to  wit,  on  the  19th  of  June,  1849, 
the  said  R.  G.  Slade  did,  in  pursuance  and  performance  of  the  said 
condition  of  the  said  writing  obligatory,  proceed  to  try  the  said  isiue. 
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which,  proceeding  to  try,  was  in  due  time  according  to  the  course  and 
practice  of  the  said  court,  according  to  the  said  order  of  the  said  Sir 
C.  GresswblIi,  on  which  occasion  the  jarors  of  the  jury  chosen  and 
sworn  to  try  the  said  issue  were  then  discharged  from  giving  any  ver- 
dict, as  in  the  declaration  mentioned,  at  the  instance  and  by  the  consent 
of  the  now  plaintiffs  and  the  said  R.  G.  Slade,  without  any  default  on 
^f.n_  the  part  of  the  ^defendants  or  either  of  them  or  the  said  R.  6. 
^  Slade,  and  without  the  consent  of  the  defendants  or  either  of 
them,  although  all  the  evidence,  as  well  on  the  part  of  the  said  R.  G. 
Slade  as  on  the  part  of  the  now  plaintiffs,  was  Jaid  before  the  said 
jurors, — verification. 

The  defendant  Gray,  after  craving  oyer  of  the  deed,  and  setting  out 
the  condition  (as  in  the  declaration),  demurred  generally  to  the  declara- 
tion. 

The  plaintiff  demurred  specially  to  the  plea  of  the  defendant  Nor- 
mansell,  the  main  ground  of  demurrer  being,  that  it  tendered  an  imma- 
terial issue. 

(7.  Denman^  for  the  plaintiffs. — The  declaration  is  good,  and  the  plea 
no  answer.  The  substantial  question  is,  what  is  the  true  construction 
of  the  condition  of  the  bond.  The  condition  is,  that,  if,  upon  the  trial 
of  the  issue  directed  by  the  order  of  Crbsswbll,  J.,  it  should  be  found 
that  the  goods  and  chattels  in  the  ordered  mentioned,  were,  or  any  of 
them  were,  at  the  time  of  the  seizure  under  the  writ,  the  property  of 
Slade, — or  if  Slade  should  proceed  to  try  the  said  issue  in  due  time 
according  to  the  terms  of  the  order,  or  according  to  the  course  and 
practice  of  the  court,  according  to  the  said  order  or  any  further  order 
of  any  judge  to  be  made  in  that  behalf,-^r,  if  Slade  should  pay  the 
plaintiffs  200Z.,  &c.,  the  bond  to  be  void,  &c.  Upon  the  fair  construc- 
tion of  these  words,  it  is  submitted,  the  defendants  have  been  guilty  of 
a  clear  breach.  It  cannot  be  that  each  of  these  alternatives  creates  a 
separate  condition ;  for,  if  that  were  so,  the  second  would  have  no  mean- 
ing that  would  afford  any  security  at  all  to  the  plaintiffs.  ^^  Or"  will  in 
all  cases  be  read  ^^  and,"  where  otherwise  the  plain  and  manifest  inten- 
tion of  the  parties  would  be  frustrated :  Green  v.  Wood,  7  Q.  B.  178 
(E.  G.  L.  R.  vol.  53).     Assuming  that  there  are  three  separate  condi- 

♦TQfti  *^*^°®>  ^P^^  *^®  ^^*^*  **  *®  ^'^^^  *^^®  ^^°^  ^®  ^^  force ;  as  to  the 
^  third,  the  declaration  avers  non-payment  of  the  200/. :  the  only 

question  remaining,  is,  whether  the  defendants  have  complied  with  the 

second  condition,  '^  if  the  said  R.  G.  Slade  should  proceed  to  try  the 

issue  in  due  time,  according  to  the  order  and  practice  of  the  court." 

The  plea  of  the  defendant  Normansell  raises  an  immaterial  issue :  the 

condition  is  for  something  more  than  merely  "  proceeding  to  try"  the 

issue.     [Wilde,  C.  J. — You  contend  it  means  "proceed  and  try?"] 

Precisely  so.     It  was  intended  to  secure  a  verdict  of  a  jury.     If  so,  the 

plea  is  clearly  bad.    Slade  was,  by  the  order  of  Talfourd,  J.,  bound  to 
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try  the  issue  at  the  sittings  after  last  Hilary  Term :  and  he  did  not  do  so. 
The  plea,  in  effect,  seeks  to  set  np  a  sort  of  defence  arising  out  of  a 
giving  of  time  to  the  principal.  A  parol  agreement,  however,  to  givo 
time  to  the  principal  on  a  bond,  is  no  defence  to  an  action  against  a 
surety :  see  Davey  v.  Prendergrass,  5  B.  &  Aid.  187  (E.  C.  L.  E.  vol.  7), 
and  the  cases  cited  in  Surge  on  Suretyship,  pp.  212,  213. 

WUleSy  contrcL. — The  undertaking  to  "  proceed  to  try**  is  satisfied  by 
the  party's  endeavouring  to  try.  This  court  so  held  in  Bizzi  v,  Foletti, 
5  C.  B.  852  (E.  C.  L.  R.  vol.  67).  [Maulb,  J.— That  proceeded  upon 
the  ground  of  the  construction  of  the  statute  14  G.  2,  c.  17,  s.  1.]  The 
same  construction  must  be  put  upon  all  instruments.  [Maule,  J. — Pro- 
ceeding to  try  here  must  mean  doing  all  the  party  can  to  get  to  trial. 
The  first  branch  of  the  condition  Slade  has  not  complied  with,  because 
he  has  not  obtained  a  verdict :  he  has  equally  made  default  as  to  the 
second,  because  he  has  not  proceeded  according  to  my  Brother  Tal- 
P0URD*8  order ;  and  he  has  made  default  as  to  the  third,  because  he  has 
not  paid  the  money.  Therefore,  *the  bond  is  not  void.]  The  r^irq^ 
not  proceeding  to  try  according  to  the  order  of  Talfourd,  J.,  was  ^ 
not  a  breach  of  the  condition ;  for,  the  condition  had  been  performed 
before  the  date  of  that  order.  The  case  does  not  fall  within  the  prin- 
ciple of  Davey  v.  Prendergrass,  but  rather  within  the  exceptions  in  Com. 
Dig.  Condition  (L.  4)  and  (L.  6),  where  it  is  said, — "  The  non-perform- 
ance of  a  condition  may  be  excused  by  the  default  of  the  feoffee  or 
obligee ;  as,  if  the  feoffor  or  obligor  makes  a  legal  tender  of  the  money 
to  the  feoffee  or  obligee  at  the  day  and  place  appointed,  and  he  refuses 
to  accept  it."  "  So,  the  performance  of  a  condition  shall  be  excused  by 
the  obstruction  of  the  obligee :  as,  if  a  condition  be,  to  build  a  house, 
and  he,  or  another  by  his  order,  hinders  his  coming  upon  the  land, 
or  say  that  it  shall  not  be  built,  or  interrupts  the  performance.  So, 
if  a  condition  be  that  the  lessee  shall  leave  a  house  in  good  plight, 
and  fire  out  of  the  chimney  of  the  lessor  next  to  it  consumes  it.  So,  if 
there  be  a  recognisance  to  the  King  for  appearance,  and  the  party  is 
imprisoned  by  A.  and  B.,  who  act  by  lawful  authority  of  the  King." 
Here,  the  plaintiff  consented  to  the  discharge  of  the  jury.  [Maulb, 
J. — What  is  material  here  is,  the  consenting  and  agreeing :  that 
ifl  an  agreeing  by  parol  to  discharge  the  party  from  a  *bond !]  An  act 
in  pais  by  the  obligee  may  discharge  a  bond :  of  this  many  instances 
are  given  by  Chief  Baron  CoMYNS.  [Maulb,  J. — If  the  condition  here 
means  that  Slade  was  to  perform  the  second  part,  he  was  bound  to  pro- 
ceed to  try,  notwithstanding  the  former  consent  of  the  plaintiffs  to  dis- 
charge the  jury.] 

Denman  was  heard  in  reply. 

Wilde,  C.  J. — This  bond,  like  every  other  written  instrument,  must 
be  construed  with  reference  to  the  '^'intention  apparent  on  the  face  1-4:700 
of  it,  so  far  as  the  words  will  admit  of  it.     Here  I  think  it  is  ^ 
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sufficiently  apparent  what  the  parties  meant,  viz.,  to  bring  to  a  jadicial 
decision  a  certain  claim.     The  first  branch  of  the  condition  is,  that  the 
bond  shall  be  void,  '^  if  npon  the  trial  of  the  issue  directed  by  the  order 
of  Cresswell,  J.,  it  should  be  found  that  the  goods  and  chattels  in  the 
order  mentioned  were,  or  any  of  them  were,  at  the  time  of  the  seizure 
under  the  fi.  fa.,  the  property  of  Slade," — ^plainly  showing  the  object  of 
the  bond  to  be,  to  have  a  judicial  inquiry  as  to  a  particular  fact.    It 
then  proceeds, — '^  or,  if  the  said  R.  6.  Slade  should  proceed  to  try  the 
said  issue  in  due  time  according  to  the  terms  of  the  said  order,  or  accord- 
ing to  the  course  and  practice  of  the  court,*'  &c.     That  palpably  shows 
the  intention  of  the  parties  that  a  trial  should  actually  take  place ;  and 
care  is  taken  to  guard  against  a  failure  in  that  respect.    No  doubt  there 
might  arise  circumstances  which  might  operate  a  dispensation;  but 
nothing  is  shown  to  have  taken  place  which  could  have  prevented  Slade  b 
causing  the  issue  to  be  tried.     The  terms  of  the  order  of  my  brother 
Talfourd  are,  ^^  that  Slade  should  proceed  to  the  trial  of  the  said  issue 
at  the  sittings  of  Nisi  Prius  to  be  held  in  and  for  the  county  of  Middle- 
sex after  Hilary  Term,  1850,'  and  that,  in  default  thereof,  his  claim  to 
the  said  goods  and  chattels  should  be  barred.''     There  seetns  to  me  to 
be  no  reasonable  doubt  as  to  the  words  or  meaning  of  tho  condition.    I 
think  there  has  been  a  failure  on  the  part  of  Slade  to  perform  the  con- 
dition, in  not  proceeding  to  try,  that  is,  causing  the  issue  to  be  tried, 
and  that  he  was  not  prevented  from  so  doing  by  the  circumstance  of 
the  jury  having  been  discharged.     The  declaration  therefore  is  good, 
and  is  not  answered  by  the  plea. 

♦7^Ql  Maule,  J. — I  also  think  the  plaintiffs  are  entitled  to  *the 
^  judgment  of  the  court.  It  appears  upon  the  record  that  Slade 
has  failed  to  do  that  which  the  bond  was  given  to  compel  him  to  do. 
The  bond  was  given  under  an  interpleader  order,  as  a  condition  upon 
which  the  goods  were  handed  over  to  the  claimant, — among  other  things, 
to  secure  the  proceeding  to  a  trial  of  the  issue.  The  obligation  was  to 
be  void  if  Slade  should  do  any  one  of  three  things, — first,  if  he  should 
prove  upon  the  trial  of  the  issue  that  the  goods  and  chattels  in  the 
order  mentioned  were,  or  any  of  them  were,  at  the  time  of  the  seizure, 
his  property.  That  he  certainly  did  not  do.  In  the  third  place,  the 
bond  was  to  be  void  if  Slade  should  well  and  truly  pay  or  cause  to  be 
paid  to  the  plaintiffs  2002.,  or  so  much  thereof  as  should  be  the  value 
of  the  goods  and  chattels  or  such  part  thereof  respectively  as  might  be 
found  not  to  be  his  property.  That  he  has  not  done.  The  second 
branch  of  the  condition  (which  it  is  said  has  been  performed)  is,  that 
the  bond  should  be  void,  <<  if  Slade  should  proceed  to  try  the  said  issue 
in  due  time  according  to  the  terms  of  the  said  order,  or  according  to 
the  course  and  practice  of  the  court,  according  to  the  said  order,  or  any 
further  order  of  any  judge  to  be  made  in  that  behalf."  Now,  the  ob- 
vious meaning  of  that  is,  that  the  obligor  should  proceed  to  the  trial  of 
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the  issue  according  to  all  the  orders  which  should  from  time  to  time 
regulate  the  proceedings.  He  was  to  proceed  according  to  each  of  these 
things  at  the  time  when  each  was  applicable.  That  he  failed  to  do, 
inasmuch  as  after  the  agreement  to  withdraw  a  juror  there  was  an  order 
of  my  Brother  Talfourd  directing  him  to  proceed  to  trial  at  a  particular 
sitting ;  and  this  he  omitted  to  do.  It  is  unnecessary  to  consider  the 
case  of  Dayey  v.  Prendergrass.  Discarding  all  considerations  of  that 
kind,  this  plea  affords  no  defence.  The  matter  relied  on  here,  is,  an 
agreement  that  the  obligor  shall  proceed  to  try  the  issue,  according 
*to  the  course  and  practice  of  the  court.  The  consent  to  with-  r^jt^^/v 
draw  a  juror  did  not  reliere  him  from  proceeding  to  trial  at  a  ^ 
^fubsequent  time.  The  parties  contemplated  a  proceeding  to  trial  after 
a  postponement  by  consent,  as  well  as  before.  There  is,  therefore,  a 
general  failure  to  perform  any  part  of  the  condition. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  The  words 
"  according  to  the  said  order,  or  any  further  order  of  any  judge  to  be 
made  in  that  behalf,"  were  evidently  inserted  to  meet  the  case  of  a 
failure  to  try  on  the  first  attempt. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  alternatiye  words  in 
the  condition  are  merely  descriptive  of  the  various  modes  in  which  Slade 
might  perform  the  condition  of  the  bond.  Not  having  performed  either 
alternative,  the  bond  is  clearly  forfeited. 

Judgment  for  the  plaintiffs. 


Ex  Parte  MARY  ANNE  THOMAS.    May  80. 

Under  the  Joint  Stock  Companies  Winding-np  Aet,  1848,  the  maater  made  an  order  for  plaeiog 
'  an  ezeentriz  on  the  list  of  eontrihntoriei  in  respect  of  iharei  in  the  andertaking  hold  hy  her 
testator,  and  directing  her  to  pay  1469L  16«.  7d,  ont  of  the  assets  of  the  testator,  if  she  had  bo 
much  in  her  hands  to  be  administered.  This  order  having  been  registered  as  a  charge  against 
the  executrix,  as  well  as  against  the  testator, — an  application  to  the  eonrt  to  alter  or  Tacate  the 
entry  was  refused. 

The  affairs  of  the  North  of  England  Joint  Stock  Banking  Company 
being  in  course  of  winding  up  under  The  Joint  Stock  Companies  Wind- 
ing-up Act,  1848, 11  &  12  Vict.  c.  45,  Mary  Anne  Thomas  was  brought 
before  the  master  as  executrix  of  one  John  Ness,  and  on  the  24th 
February  last  the  master  made  *an  order  by  which  she  was  r^n^^^ 
placed  on  the  list  of  contributories,  as  such  executrix,  in  respect  ^ 
of  forty-eight  shares  in  the  undertaking,  held  by  Ness,  and  was  ordered 
to  pay  a  sum  of  14692.  158.  7(2.  out  of  the  assets  of  her  testator,  if  she 
had  so  much  in  her  hands  to  be  administered.  On  the  7th  of  May,  a 
notice  was  served  upon  her,  that  the  oflScial  managers  had  registered 
the  order  so  made  by  the  master,  in  the  registry  of  judgments.  Search 
was  accordingly  made  in  the  office^  and  the  order  was  found  to  be 
registered  as  a  charge  against  her^  and  also  against  John  Ness. 
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Willeij  on  behalf  of  Mrs.  Thomas,  moved  for  a  rule  calling  upon  the 
official  managers  to  show  cause  why  the  entry  on  the  register  should 
not  be  vacated  or  amended,  inasmuch  as  they  had  no  right  to  register 
the  order  as  a  charge  apparently  against  her  estate.    [Maule,  J. — Sup- 
pose John  Ness  had  died  possessed  of  chattels  real,  would  not  this  entry 
have  been  proper  ?]     It  is  submitted  it  would  not.     The  proceedings 
would  have  been  under  the  1  &  2  Vict.  c.  110.     In  2  Wms.  Saund. 
9  Cj  n.  (e),  it  is  said,  « If  a  scire  facias  be  brought  on  the  judgment 
against  the  executor,  he  may  givje  in  evidence,  under  a  plea  of  plene 
administravit,  the  payment  of  other  debts  before  action  brought,  which 
exhausted  all  the  assets  ;  and  it  is  not  necessary  for  him  to  allege  in 
his  plea  that  there  was  no  docket :  Hall  v.  Tapper,  3  B.  &  Ad.  655 
(E.  C.  L.  R.  vol.  23).     And,  where  a  judgment  has  not  been  docketed 
according  to  the  statute,  the  circumstance  that  actual  notice  of  it  has 
been  received  by  the  executor  or  administrator,  will  not  entitle  it  to 
any  priority  or  preference  in  administration.     The  statute  does  not  re- 
*7ii9i  V^^^  ^  judgment  against  the  executor  to  be  docketed :  '^'Ganut  v. 
^^^^  Taylor,  3  M.  fc  G.  886  (E.  C.  L.  R.  vol.  42),  3  Scott,  N.  R.  700. 
By  the  statute  2  Vict.  c.  11.  s.  1,  no  judgment  shall  be  hereafter  docketed 
under  the  statute  4  &  5  W.  &.  M.  c.  20.     But  by  the  1  &  2  Vict.  c. 
HO,  s.  19,  and  2  Vict.  c.  11,  ss.  2,  4,  judgments  shall  be  registered  in 
the  modes  prescribed  by  those  statutes.     It  may  be  questioned  whether 
these  enactments  will  not  be  attended  with  a  serious  consequence  (per- 
haps overlooked  by  the  legislature)  with  reference  to  the  subject  now 
under  discussion  ;  for,  it  may  be  contended  that  the  effect  of  them  is, 
that  a  judgment  recovered  subsequently  to  the  passing  of  the  acts  will 
be  entitled  to  precedence,  as  at  common  law,  in  the  administration  of 
assets  by  an  executor  or  administrator  notwithstanding  it  is  neither 
registered  as  prescribed  by  the  statutes  of  Victoria,  nor  docketed  a» 
required  by  the  statute  of  4  &  5  W.  &  M.  c.  20 ;  because  it  is  no  longer 
possible  to  docket  the  judgment  under  the  statute  of  W.  &  M.;  and  the 
only  penalty  imposed  by  the  statutes  of  Victoria  for  neglecting  to 
register  it,  is,  that  it  shall  not  affect  any  land,  tenements,  and  heredi- 
jbaments.     The  statutes  omit  to  enact  (as  they  ought  to  have  done,  in 
order  to  conform  with  the  statute  of  W.  &  M.)  that  a  judgment  not 
registered  shall  not  have  any  precedence  against  executors  or  adminis- 
trators in  the  administration  of  their  testator's  or  intestate's  effects." 

Maulb,  J.(a) — This  order  is  registered,  in  order  to  get  a  chance  of 
precedence  against  other  claimants.  The  order  binds  the  assets  :  and 
there  is  no  prohibition  in  the  act  against  registering  it.  This  notion  of 
seeking  to  vacate  the  registry  is  a  thing  quite  out  of  the  contemplation 
of  the  legislature. 

The  rest  of  the  court  concurring,  Rule  refused. 

(a)  Wilds,  C.  J.,  wm  alweiit 
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♦PHILLIPS  and  Others  v.  SURRIDGE.    June  5.     [•743 

Itu  not  oeeesmry,  in  plending  a  deed  of  arrangement  under  the  Bankmpt  Law  Consolidaiion 
Act,  1849  (12  A  13  Viot  o.  106),  m.  224,  225,  to  set  out  the  namei  of  the  creditors  who  have 
exeeuCed  the  deed,  or  the  dates  or  amounts  of  their  debts. 

Nor  is  it  necessary  to  set  out  all  the  truHts,  conditions,  and  provisions  contained  tn  the  deed. 

Where  the  execution  of  a  deed  is  alleged  in  a  pleading  to  hare  taken  place  upon  two  different 
dsjs,  the  court  will  reject  that  which  from  other  averments  in  the  plea  appears  to  be  an  erro- 
neous date. 

In  such  a  case,  sn  allegation  that  *'the  defendant  was  a  trader,  and  indebted  to  divers  persons 
in  dirers  sums,  and  was  unable  to  pay  the  same  in  full,"  and  thereupon  executed  the  deed  of 
arrangement,  is  (on  general  demurrer  at  least),  a  sufficient  allegation  that  he  had  suspended 
psjiocnL 

Aod  •embU  that  the  execution  of  the  deed  was  in  itself  a  "suspension  of  paymenty"  within  the 
meaning  of  ss.  21 1  and  225. 

Held,  that  such  a  plea  was  properly  pleaded  as  a  release,  and  to  the /urtAer  maintenance  of  the 
action. 

Assumpsit  on  a  bill  of  exchange  for  45Z.  168.  2(2.,  at  four  months' 
date,  drawn  by  the  plaintiffs  upon  and  accepted  by  the  defendant;  with 
counts  for  goods  sold  and  delivered,  work  and  materials,  and  money 
found  due  upon  an  account  stated. 

The  defendant  pleaded, — first,  to  the  first  count,  and  to  the  residue 
of  the  declaration  so  far  as  it  related  to  the  sum  of  452. 168.  2(2.,  parcel 
of  the  moneys  and  causes  of  action  in  the  said  residue  mentioned, — to 
the  further  maintenance  of  the  action, — that  the  bill  in  the  first  count 
mentioned  was  accepted  by  the  defendant,  and  taken  by  the  plaintiffs, 
before  the  making  of  the  indenture  thereinafter  mentioned,  for  and  on 
account  of  the  said  sum  of  45L  16«.  2(2.,  parcel,  &;c.,  and  that  the  said 
sum,  parcel,  &c.,  and  the  amount  of  the  said  bill,  are  the  same  sum : 
that,  before  and  at  the  time  of  making  the  deed  thereinafter  mentioned, 
and  for  six  months  and  upwards  next  immediately  before  the  suspension 
of  payment  thereinafter  mentioned,  the  defendant  was  a  trader  liable 
to  become  bankrupt  under  the  bankrupt  laws,  and  within  the  meaning 
of  the  statute  thereinafter  mentioned :  that,  before  and  at  the  time  of 
making  the  *said  indenture,  he  was  indebted  to  the  parties  of  r^fjAA 
the  second  part  to  the  deed  thereinafter  mentioned,  and  to  divers  ^ 
other  persons,  in  divers  sums,  and  was  and  would  be  unable  to  pay  the 
same  in  full,  and  the  defendant,  before  the  time  of  making  the  said 
indenture,  to  wit,  after  the  passing  and  coming  into  operation  of  the 
statute  thereinafter  mentioned,  to  wit,  on  the  25th  of  October,  1849, 
as  such  trader,  [suspended  payment,  and  thereby,  by  deed  of  arrange- 
ment (a)]  made  after  the  passing  and  coming  into  operation  of  the 
Bankrupt  Law  Consolidation  Act,  1849  (12  ft  13  Vict.  c.  106),  and 
after  the  11th  of  October,  1849,  to  wit,  on  the  7th  of  November  in  the 
year  aforesaid, — which  indenture,  sealed  with  the  seal  of  the  defendant, 
and  sealed  as  thereinafter  was  mentioned,  the  defendant  brought  into 
court, — and  made  between  the  defendant  of  the  first  part,  John  Skitc^ 

(a)  These  words  were  omittad. 
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James  Willes,  and  Joanna  Priddy  of  the  second  part,  and  the  seTeral 
other  persons  whose  names  and  seals  should  be  thereunto  subscribed  and 
affixed  by  themselves  or  their  agents  (being  creditors  of  the  defendant) 
of'  the  third  part, — ^after  reciting  (inter  alia)  that  the  defendant  was 
possessed  of  certain  property  (specified  in  the  schedule),  and  that  he 
nad  agreed  to  assign  all  his  estate,  &c.,  to  the  said  parties  of  the 
second  part,  the  said  defendant  did  bargain,  &c.,  unto  the  said  John 
Skitt,  James  Willes,  and  Joanna  Priddy,  their  executors,  &c.,  all  his 
leasehold  hereditaments,  with  the  appurtenances,  and  the  good-will  of 
the  trade  or  business  of  a  beer-shop  keeper  then  carried  on  by  the 
defendant,  and  his  stock  in  trade,  &c.,  and  all  his  personal  estate, 
&c.,  to  hold  the  same  to  the  said  John  Skitt,  James  Willes,  and 
Joanna  Priddy,  subject  to  certain  charges  and  the  covenants  and 
agreements  therein  mentioned,  upon  trust  (subject  to  certain  proyi- 
sions  and  stipulations  therein  mentioned)  to  pay  certain  charges  and 
encumbrances,  and  pay  and  retain  certain  costs,  &c.,  and  upon  fiuther 
^fjAf-n  "^trust  to  apply  the  residue  of  the  trust  moneys  which  should  re- 
-*  main  after  satisfying  the  trusts  and  purposes  aforesaid,  from  time 
to  time  when  and  as  received,  towards  payment  of  the  several  debts 
and  sums  of  money  then  due  from  the  defendant  to  the  several  persons 
parties  thereto  of  the  second  and  third  parts,  without  any  preference, 
and  rateably,  with  interest,  until  the  whole  of  the  said  debts  should  be 
fully  paid,  or  the  said  trust  moneys  should  be  exhausted ;  and,  in  case 
there  should  be  any  surplus,  upon  trust  to  pay  the  same  onto  the  de- 
fendant, his  executors,  &c.,  for  his  or  their  own  benefit:  and  the 
defendant  covenanted  with  the  said  John  Skitt,  James  Willes,  and 
Joanna  Priddy,  that  the  defendant,  from  time  to  time,  upon  every 
reasonable  request  or  notice  to  him  by  the  trustees  or  trustee  for  the 
time  being,  would  assist  in  carrying  on  the  said  business,  in  making  up 
his  accounts,  and  in  the  settling  of  any  disputes  which  might  arise  con- 
cerning any  of  his  debts,  and  also  in  ascertaining  and  getting  in  the 
same :  and,  by  the  said  deed,  in  consideration  of  the  assignment  therein 
made,  and  other  the  premises  therein  aforesaid,  the  several  persons 
parties  thereto  of  the  second  and  third  parts,  did  for  themselves  severally, 
and  for  their  several  executors,  &c.,  but  not  the  one  for  the  other  or 
others,  covenant,  promise,  and  agree  with  and  to  the  defendant,  that, 
in  case  the  defendant  should  in  all  respects  perform  the  covenants  and 
agreements  thereinbefore  contained,  and  on  his  part  to  be  done  and 
performed,  they,  the  said  creditors,  parties  thereto  of  the  second  and 
third  parts,  nor  their  executors,  &c.,  should  not  in  any  manner  whatsoever 
sue,  arrest,  implead,  or  prosecute  him,  the  said  defendant,  his  executors 
or  administrators,  or  issue  any  execution  against  his  or  their  goods,  Ac, 
for  or  upon,  or  on  account  of,  any  debt  or  money  then  due  or  owing  onto 
them,  or  any  of  them;  and,  in  case  any  of  the  said  creditors,  parties 
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to  the  said  *deed,  their  executors,  &c.,  should  sue,  arrest,  im-  r^PTAi* 
plead,  or  prosecute  him,  the  defendant,  his  executors,  &c.,  for  ^ 
any  such  debt  or  sum,  that  then  the  said  deed  should  be  a  sufficient 
release  and  discharge  to  all  intents  and  purposes,  at  law  and  in  equity, 
to  and  for  the  defendant,  his  executors  and  administrators,  and  he  and 
they  should  be  and  were  thereby  acquitted,  released,  and  discharged 
against  thiem,  the  said  creditors,  parties  thereto  of  the  second  and  third 
parts,  and  every  of  them,  their  executors,  &c.,  who  should  sue,  arrest, 
imprison,  implead,  or  prosecute  the  defendant,  his  executors  or  admin- 
istrators, contrary  to  the  true  intent  and  meaning  of  the  said  deed,  and 
as  such  should  and  might  be  pleaded  by  him,  the  defendant,  his  execu 
tors  or  administrators:    that  the  said  deed  contained  certain  other 
provisions,  &c.,  therein  set  forth ;  that,  before  the  commencement  of 
this  suit,  to  wit,  on  the  said  7th  of  November,  1849,  to  wit,  at  the  time 
of  the  making  of  the  said  deed,  the  same  was  sealed  by  the  defendant, 
and  divers,  to  wit,  one  hundred,  of  the  creditors  of  the  defendant,  by 
themselves,  signed  the  said  deed,  and  subscribed  their  names  and  affixed 
their  seals  thereto,  and  divers,  to  wit,  one  hundred,  others  of  the  said 
creditors,  by  their  agents  respectively,  signed  the  said  deed,  and  sub- 
scribed their  names  and  affixed  their  seals  thereto :  that  the  said  deed 
was  a  deed  of  arrangement  between  the  defendant  and  his  creditors, 
within  the  meaning  of  the  provisions  of  the  Bankrupt  Law  Consoli* 
dation  Act,  1849,  with  respect  to  arrangements  by  deed  ;  and  that  the 
said  creditors  by  whom  and  on  behalf  of  whom  the  said  deed  was  signed 
as  aforesaid,  were  more  than  six-sevenths,  to  wit,  nine-tenths,  in  number 
and  value  of  the  creditors  of  the  defendant  within  the  meaning  of  the 
said  provisions  of  the  said  act  whose  debts  amounted  within  the  meaning 
of  the  said  provisions  to  the  sum  of  102.  and  upwards,  accounting  every 
creditor  as  a  creditor  in  *value  in  respect  of  such  amount  only    r^cir^i^ 
as,  upon  an  account  fairly  stated,  after  allowing  the  value  of  *- 
mortgaged  property  and  other  such  available  securities  or  liens  from 
the  defendant,  appeared  to  be  the  balance  due  to  him ;  and  that  the 
creditors  by  whom  and  on  behalf  of  whom  their  names  were  subscribed 
and  seals  affixed,  were  more  than  six-sevenths  in  number  and  value  of 
the  creditors  of  the  defendant  within  the  meaning  of  the  said  provi- 
sions of  the  said  act,  whose  debts  amounted,  within  the  meaning  of  the 
said  provisions,  to  the  sum  of  102.  and  upwards,  accounting  every  cred- 
itor as  a  creditor  in  value  in  respect  of  such  amount  only  as,  upon  an 
account  fairly  stated,  after  allowing  the  value  of  mortgaged  property 
and  other  such  available  securities  or  liens  from  the  defendant,  appeared 
to  be  the  balance  due  to  him ;  and  that  the  plaintiffs  were  at  the  time 
of  making  the  said  deed  creditors  of  the  defendant  in  respect  of  the  said 
causes  of  action  in  the  introductory  part  of  this  plea  mentioned,  within 
the  meaning  of  the  said  provisions  of  the  said  act ;  and  that,  before  and 
at  the  said  time  of  making  the  said  deed,  the  amount  in  the  introduo- 
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tOTjr  part  of  the  plea  mentioned  was  a  debt  then  due  from  the  defendant 
to  the  plaintiffs  within  the  meaning  of  the  said  deed ;  and  that,  after 
the  said  suspension  of  payment,  and  after  the  said  deed  had  been  so 
signed,  and  the  names  of  such  majority  as  aforesaid  of  creditors  had 
been  so  subscribed  and  seals  so  affixed,  to  wit,  on  the  2d  of  January, 
1850,  and  before  the  presentation  of  the  petition  hereinafter  mentioned, 
the  plaintiffs  had  notice  from  the  defendant  of  the  said  suspension  of 
payment,  and  of  the  said  deed  of  arrangement,  and  were  then  requested 
by  the  defendant  to  sign  and  execute  the  same,  and  the  plaintiffs  then 
might  and  could  (if  they  would)  have  signed  and  executed  the  same  as 
parties  of  the  second  part ;  and  that  the  bill  in  the  first  count  men- 

*7dAl  ^^^^^^  ^^^  ^^^^  ^7  ^^^  plaintiff  at  the  *time  of  the  making  of  the 
-*  said  deed,  and  thence  to  the  commencement  of  this  suit,  and  at 
the  time  of  giving  them  the  said  notice,  and  requesting  them  to  sign 
and  execute  as  aforesaid ;  and  that  for  six  months  next  immediately 
preceding  his  said  suspension  of  payment^  the  defendant  carried  on 
business,  to  wit,  as  such  trader,  within  the  district  of  the  Court  of  Bank- 
ruptcy in  London ;  and  that,  after  he  had  suspended  payment  as  afore- 
said, and  after  the  making,  signing,  and  subscribing  names  and  affixing 
seals  to  the  said  deed  as  aforesaid,  he,  the  defendant,  to  wit,  on  the  8th 
of  January,  1850,  in  pursuance  of  the  said  act,  presented  his  petition 
to  the  said  Court  of  Bankruptcy  in  London,  praying  the  said  court  to 
grant  to  him,  the  defendant,  an  order  or  certificate  certifying  that  the 
said  deed  of  arrangement  had  been  duly  signed  by  or  on  behalf  of  six- 
sevenths  in  number  and  value  of  the  creditors  of  the  defendant  whose 
debts  amounted  to  lOZ.  and  upwards,  accounting  every  creditor  as  a 
creditor  in  value  in  respect  of  such  amount  only  as,  upon  an  account 
fairly  stated,  after  allowing  the  value  of  mortgaged  property  and  other 
such  available  securities  or  liens  from  the  defendant,  appeared  to  be  the 
balance  due  to  him :  That,  afterwards,  to  wit,  on  the  24th  of  January, 
in  the  year  aforesaid,  application  was  made  by  the  defendant  to  the 
said  court  for  an  order  or  certificate,  in  pursuance  of  the  said  prayer  of 
the  said  petition,  and  that  the  plaintiffs,  more  than  fourteen  days  before 
the  making  of  the  said  application,  had  notice  from  the  defendant  that 
the  petition  had  been  presented,  and  of  the  said  intended  application, 
and  of  the  time  when  the  same  would  be  and  was  made ;  and  that  thereupon, 
on  and  after  the  said  application  to  the  said  court,  and  within  three 
months  from  the  time  at  which  the  plaintiff  had  notice  from  the  defendant 
of  his  said  suspension  of  payment,  and  of  such  deed  of  arrangement,  to 

*7^Ck'\  ^^^'  ^^'  ^^*'  ^^^  *Baid  court,  in  pursuance  of  the  said  petition  and 
-*  of  the  said  act,  and  then  having  jurisdiction  in  and  over  the  mat- 
ters of  the  said  application,  did  make  and  give  to  the  defendant  a  certifi- 
cate, whereby  the  said  court  did  certify  that  the  said  deed  of  arrangement 
had  been  duly  signed  by  or  on  behalf  of  six-sevenths  in  number  and 
value  of  the  creditors  of  the  defendant,  whose  debts  amounted,  within 
the  meaning  of  the  said  provisions,  to  lOL  and  upwards,  accountmg 
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every  creditor  as  a  creditor  in  value  in  respect  of  such  amount  only  as, 
upon  an  account  fairly  stated,  after  allowing  the  value  of  mortgaged 
property  and  all  other  such  available  securities  or  liens  from  the  de- 
fendant, appeared  to  be  the  balance  due  to  him.  The  plea,  then,  after 
a  general  averment  of  performance  by  the  defendant  of  the  covenants 
on  his  part,  proceeded  to  aver,  that  the  said  parties  of  the  second  part 
on  and  at  all  times  after  the  making  of  the  said  deed  assented  to  the 
same,  and  acted  as  such  trustees ;  that  thereby  and  thereupon  the  said 
deed  became  and  was  as  effectual  and  obligatory  upon  the  plaintiffs  as 
if  they  had  duly  signed  the  same ;  that  the  said  deed  and  certificate 
still  remained  in  full  force;  and  that,  by  reason  of  the  matter  afore- 
said, and  of  suing  the  defendant  in  this  action,  the  said  defendant, 
theretofore,  and  after  the  commencement  of  this  action,  to  wit,  on,  &c., 
became  and  was  released  and  discharged  from  the  said  causes  of  action 
in  the  introductory  part  of  the  plea  mentioned,  and  from  the  plaintiffs 
right  to  sue  for  the  same, — verification. 

To  this  plea  the  plaintiffs  demurred  specially,  assigning  for  causes, 
amongst  others, — that  the  plea  is  uncertain  and  insufficient,  in  that  it 
states  that  the  defendant  was  indebted  to  the  parties  of  the  second  part 
to  the  deed  therein  mentioned,  and  to  divers  other  persons,  in  divers 
sums  respectively,  without  mentioning  or  giving  their  Christian  or  sur- 
names, or  stating  how  many  they  were,  or  offering  any  excuse  r^^rrf-fv 
whatever  for  such  ^omissions,  and  without  stating  or  mentioning  *- 
the  amount  of  the  respective  sums  in  which  the  defendant  was  so 
indebted, — that  the  plea  is  uncertain  and  insufficient,  in  that  it  states 
that  the  said  deed  contained  certain  other  provisos,  declarations,  and 
agreements  in  the  said  deed  set  forth,  and  it  is  nowhere  stated  in  the 
said  plea  what  those  provisos,  declarations,  or  agreements,  or  any  of 
them,  are,  and  that  the  same  should  have  been  fully  set  forth  in  the 
plea,  that  the  plaintiffs  might  have  an  opportunity  of  traversing  or 
pleading  to  them, — that  the  plea  is  further  uncertain  and  insufficient, 
in  that  it  is  nowhere  stated  in  the  said  plea  what  were  the  respective 
Christian  and  surnames  of  the  creditors  who  executed  the  said  deed 
themselves,  or  of  the  other  creditors  who  executed  the  said  deed  by 
their  agents,  and  also  in  that  the  Christian  and  surnames  of  such  agents 
ought  to  have  been  set  forth  in  the  plea,  or  an  excuse  alleged ;  that  the 
plea  is  also  insufficient,  for,  that  the  deed  ought  to  have  been  set  forth 
in  the  plea,  or  pleaded  according  to  its  legal  effect, — that  it  should  have 
been  a  plea  in  bar  of  the  action  generally,  and  not  to  the  further  main- 
tenance,— ^and  that  it  is  argumentative,  and  sets  out  conclusions  of  law. 

The  defendant  joined  in  demurrer. 

Channellj  Serjt.  (with  whom  was  Unthank).  in  support  of  the 
demurrer. — The  deed  relied  on  in  the  plea  is  sought  to  be  brought 
within  the  224th  section  of  the  Bankrupt  Law  Consolidation  Act« 
1849, 12  &  13  Vict.  c.  106,  which  enacts  <<  that  any  deed  or  memo- 
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randum  of  arrangement,  now  or  hereafter  entered  into  between  any 
such  trader  and  his  creditors,  and  signed  by,  or  on  behalf  of,  six-sevenths 
in  number  and  value  of  those  creditors  whose  debts  amount  to  10/.  and 
upwards,  touching  such  trader's  liabilities,  and  his  release  therefrom, 
^,.  .^  ^  and  the  distribution,  inspection,  conduct,  management,  *and  mode 

-'  of  winding  up  his  estate,  or  all  or  any  of  such  matters,  or  any 
matters  having  reference  thereto,  shall  (subject  to  the  conditions  here- 
inafter mentioned)  be  as  effectual  and  obligatory  in  all  respects  upon 
all  the  creditors  who  shall  not  have  signed  such  deed  or  memorandum 
of  arrangement,  as  if  they  had  duly  signed  the  same ;  and  such  deed 
or  memorandum,  when  so  signed,  shall  not  be,  or  liable  to  be,  disturbed 
or  impeached  by  reason  of  any  prior  or  subsequent  act  of  bankruptcy; 
provided,  always,  that  every  creditor  shall  be  accounted  a  creditor  in 
value  in  respect  of  such  amount  only  as  upon  an  account  fairly  stated, 
after  allowing  the  value  of  mortgaged  property  and  other  such  available 
securities  or  liens  from  such  trader,  shall  appear  to  be  the  balance  dae 
to  him."     The  225th  section  enacts  <<  that  no  such  deed  or  memorandum 
of  agreement  shall  be  effectual  or  obligatory  upon  any  creditor  i^ho 
shall  not  have  signed  the  same,  until  after  the  expiration  of  three 
months  from  the  time  at  which  such  creditor  shall  have  had  notice  from 
such  trader  of  his  suspension  of  payment,  and  of  such  deed  or  memo- 
randum of  arrangement,  unless  such  trader  shall,  within  such  time, 
obtain  from  the  court  an  order  or  certificate  of  the  said  court,  declaring 
or  certifying  that  such  deed  or  memorandum  of  arrangement  has  been 
duly  signed  by  or  on  behalf  of  such  majority  of  the  creditors  as  afore- 
said ;  and  it  shall  be  lawful  for  the  court  within  the  district  of  which 
the  trader  shall  have  resided  or  carried  on  business  for  six  months  next 
immediately  preceding  his  suspension  of  payment,  to  make  such  order 
or  certificate  on  the  petition  of  any  such  trader,  and  to  exercise  juris- 
diction in  and  over  the  matters  of  any  such  application ;  and  no  creditor 
who  shall  not  have  had  fourteen  days'  notice  of  any  intended  applica- 
tion for  such  order  or  certificate  as  aforesaid,  shall  be  bound  thereby." 
Section  226  enacts,  « that,  when  the  trustees  or  inspector  under  any 
^._,  such  *deed  or  memorandum  of  arrangement,  or,  if  there  shall  be 

^  no  such  trustee  or  inspector,  when  any  two  of  the  creditors  shall 
be  satisfied  that  six-sevenths  in  number  and  value  of  the  creditors 
whose  debts  amount  to  102.  and  upwards,  have  signed  such  deed  or 
memorandum,  it  shall  be  lawful  for  such  trustee  or  inspector,  or  for 
such  two  creditors,  as  the  case  may  be,  to  certify  the  same  to  the  court 
in  writing ;  and  such  certificate  shall  be  filed  with  the  registrar  of  the 
court,  and  shall  thereupon  be  primd  facte  evidence  in  all  courts  of  law 
and  equity  that  such  deed  or  memorandum  of  arrangement  has  been  so 
signed."  And  the  227th  section  enacts  <<  that  every  such  certificate  as 
last  aforesaid,  shall  have  appended  thereto  a  full  account  of  the  debts 
of  such  trader,  together  with  the  names,  residences,  and  occopations 
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of  his  creditors,  and  shall  be  accompanied  by  an  affidavit  by  such  trader 
yerifying  the  same  ;  and  any  omission  in  such  account,  or  the  insertion 
therein  of  any  debt  not  really  existing,  or  of  any  larger  amount  of 
debt  than  that  really  existing,  and  which  shall  appear  to  the  court  to 
have  been  made  through  the  culpable  negligence  or  fraud  of  such  trader, 
with  intent  to  defraud  any  of  his  creditors,  shall  deprive  him  of  the 
benefit  of  the  provisions  of  this  act  with  respect  to  arrangements  by 
deed,  and  of  the  discharge  proposed  in  any  such  deed  or  memorandum 
of  arrangement :  provided  always,  that  any  omission,  insertion,  or  incor- 
rectness in  such  account,  which  shall  not  have  been  made  through  such 
culpable  negligence  or  fraud  as  aforesaid,  shall  not  defeat  or  otherwise 
affect  such  deed  or  memorandum  of  arrangement."     [Wilde,  G.  J. — Is 
there  any  clause  in  the  act  making  the  deed  pleadable  in  bar?]    None. 
This  is  a  case  where  it  is  sought  to  bind  a  party  by  a  deed  which  he 
has  not   executed;   the  court  will,  therefore,  look  at  it  with   strict- 
ness.    The  creditors  are  only  bound  by  a  deed  framed  and  executed 
with  a  due  regard  to  the  provisions  of  the  act.     The  plaintiffs  are 
"^entitled  to  have  all  the  facts  accurately  and  affirmatively  stated,  r^irrq 
As  this  could  only  be  binding  on  the  plaintiffs  in  the  event  of  a  ^ 
certain  proportion  in  number  and  value  of  the  creditors  executing  it, 
the  defendant  was  bound  to  state  the  names  of  the  several  creditors  by 
whom  it  was  signed,  and  the  amounts  of  their  respective  debts.     The 
general  rule  of  pleading  applicable  to  this  case  is  thus  stated  in  Stephen 
on  Pleading,  5th  edit.  p.  338,  Rule  4, — «  The  pleadings  must  specify 
the  names  of  persons,'' — <<  The  rule  relates  to  persons  not  parties  to  the 
suit,  of  whom  mention  is  made  in  the  pleading.     The  names  of  such 
persons,  viz.,  the  Christian  name  and  surname,  or  name  of  dignity, 
must  in  general  be  given,  but,  if  not  within  the  knowledge  of  the  party 
pleading,  an  allegation  to  that  effect  should  be  made,  and  such  allega- 
tion will  excuse  the  omission  of  name,  "(a)     It  is  true  the  deed  shows 
who  are  the  parties  who  have  executed  it :  but  the  plaintiffs  are  entitled 
to  know  who  the  several  persons  are  to  whom  the  defendant  is  indebted, 
and  the  amount  of  their  respective  debts,  in  order  to  see  that  the  par- 
ties who  have  executed  the  deed  are  in  reality  the  proportion  in  number 
and  amount  required  by  the  statute  to  give  force  and  validity  to  the 
arrangement.      [Maulb,  J. — There  is  an  averment  that  the  persons 
who  executed  the  deed  are  in  truth  six-sevenths  in  number  and  amount 
i)f  the  creditors.]    True :  but  this  point  arises  on  special  demurrer ;  and 
the  plaintiffs  have  a  right  to  have  all  the  names  set  out,  to  give  him  the 
means  of  making  inquiry.     A  distinction  is  taken  between  setting  out 
a  deed  or  other  written  instrument  by  description,  and  stating  a  trans- 
action ^between  the  parties  on  which  the  action  turns.     This  is  r^ne^ 
pointed  out  in  Levy  v,  Webb  and  Gatty  v.  Field,  9  Q.  B.  431  ^ 

(a)  Buckley  v.  RIm  Tbomu,  Plowd.  128  a;  Rowe  v.  RoMh,  1  M.  A  Selw.  904;  Ball  *.  Ck»r* 
d»n,  9  IL  A  W.  345  ;t  Tigar  «.  Gordon,  9  M.  *  W.  S47.t 
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• 

(E.  C.  L.  R.  vol.  58),  where  Lord  Denman,  in  delivering  the  opinion 
of  the  court  upon  this  point,  says, — <«  The  question  reserved  for  con- 
sideration in  the  first  of  these  cases  turned  upon  the  insertion  of  initials 
only,  instead  of  the  full  Christian  names ;  in  the  second,  on  the  omis- 
sion of  Christian  names,  and  substitution  of  <Mr.'  And  we  are  of 
opinion,  that  when  such  omission  or  substitution  is  made,  not  in  tlie 
description  of  some  written  instrument,  but  in  the  statement  of  a  trans- 
action between  the  parties  on  which  the  action  turns,  it  is  good  ground 
of  special  demurrer.  We  must  presume  that  every  person  has  a  Chris- 
tian name ;  and  it  ought  to  be  stated,  or  reason  assigned  for  the  omis- 
sion." [Talfourb,  J. — The  last  case  upon  the  subject  is  Kinnersley 
V.  Knott,  7  C.  B.  180  (E.  C.  L.  R.  vol.  62).  Maule,  J.— This  rather 
comes  within  the  6th  division  of  Rule  YII.  in  Stephen  (5th  edit.,  p. 
892), — <<  a  general  mode  of  pleading  is  allowed  where  great  prolixity 
is  thereby  avoided."]  In  that  case,  the  plea  should  have  so  alleged. 
The  next  objection  is,  that  it  is  not  positively  alleged  in  the  plea  that 
the  defendant  madd  the  indenture.  [Maule,  J. — Certain  words  are 
omitted  in  copying  the  demurrer-books,  which  seems  to  leave  the  matter 
entirely  at  large.  But,  is  not  that  cured  by  the  subsequent  allegations?] 
It  is  pointed  out  as  ground  of  special  demurrer.  If  the  plea  does  state 
that  the  defendant  made  the  deed,  then  it  is  open  to  a  further  objec- 
tion, viz.,  that  it  is  repugnant  and  insensible,  inasmuch  as  two  dates  are 
mentioned.  Then,  the  provisions  of  the  deed  are  not  well  stated :  there 
is  a  primary  trust  which  ought  to  have  been  set  out.  [Maule,  J. — It 
does  not  follow  that  they  are  charges  to  which  the  assignees  are  snb- 
^---,  ject.  Wilde,  C.  J. — There  is  nothing  in  the  *act  to  prescribe 
-'  what  shall  be  the  precise  form  of  the  deed.  The  six-sevenths 
are  to  decide  it.  Can  it  be  material  to  set  out  all  the  trusts  ?  See  the 
inconvenience,  the  prolixity  it  would  lead  to.  There  might  be  trusts  to 
carry  on  the  trade,  and  a  variety  of  other  things.]  The  plea  goes  on 
to  say,  that  <<the  said  deed  contained  certain  other  provisos,  &c., 
therein  set  forth."  These  might  be  material  with  reference  to  the  de- 
fendant's covenants,  and  ought  to  have  been  set  out.  The  deed  does 
not  operate  as  an  absolute  release  of  the  debt,  but  only  conditional  on 
the  performance  of  the  defendant's  covenants.  Whether  or  not  the 
defendant  has  performed  his  covenants,  may  depend  very  much  on  the 
trusts  which  are  not  set  out.  The  plaintiffs,  therefore,  have  a  right  to 
have  them  placed  on  the  record.  If  this  deed  operated  as  a  release, 
when  did  it  become  so  ?  [Maulb,  J. — At  once.]  The  plaintiffs  do  not 
covenant  not  to  sue.  This  matter  was  very  much  considered  in  the 
Exchequer  Chamber,  in  a  case  of  Ford  v.  Beech,  11  Q.  B.  852  (E.  C. 
L.  R.  vol.  68).  [Maule,  J. — And  in  a  more  recent  case  in  this  court, 
of  Gibbons  v.  Vouillon,  8  C.  B.  488  (E.  C.  L.  R.  vol.  65).  The  effect 
of  the  deed  and  of  the  statute  is,  that  the  deed  enures  as  a  release,  pro- 
vided the  defendant  has  performed  all  his  covenants,  and  complied  with 
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all  the  conditions.  It  is  a  sort  of  penalty, — ^a  forfeiture  of  the  debt.] 
If  80,  this  ought  to  hare  been  pleaded  in  bar,  and  not  to  the  further 
maintenance  of  the  action.  [Maule,  J. — The  deed  enures  as  a  release 
at  the  election  of  the  debtor :  and  is  therefore  properly  pleadable  in  bar 
of  the  further  maintenance  of  the  action.]  There  is  no  averment  of 
any  suspension  of  payment  by  the  defendant  in  point  of  fact,  but  merely 
that  the  defendant  was  indebted  to  certain  persons  in  divers  sums,  which 
he  was  unable  to  pay  in  '*'full.  In  the  absence  of  a  suspension  in  r^frf-r^ 
fact,  the  Court  of  Bankruptcy  had  no  jurisdiction.  ^ 

A$pland  (with  whom  was  ByUs^  Serjt.,)  contrd.. — The  plea  in  ques- 
tion is  substantially  a  good  plea  under  the  224th  and  225th  sections  of 
the  statute.  By  the  first  of  those  sections,  the  deed  is  made  binding 
upon  the  plaintiffs  notwithstanding  its  non-execution  by  them,  provided 
the  defendant  has  performed  all  that  it  was  incumbent  on  him  to  per- 
form. The  plea  su£Sciently  shows  that  there  was  a  suspension  of  pay- 
ment by  the  defendant,  and  that  the  plaintifis  had  notice  of  it.  [Wilde, 
C.  J. — The  plea  states  that  the  plaintiffs  had  notice  from  the  defendant 
of  the  said  suspension  of  payment.  If  there  is  no  previous  mention 
of  suspension  of  payment,  must  we  not  reject  the  whole  ?]  The  plea, 
in  the  previous  part,  states  that  the  defendant  was  insolvent,  and  unable 
to  pay  his  debts.  [Wilde,  C.  J. — The  word  <<  suspension"  has  a  very 
distinct  meaning.  The  statute  speaks  of  the  fact.]  It  is  to  be  ob- 
served that  this  is  not  pointed  out  as  ground  of  special  demurrer.  The 
question,  therefore,  is,  whether  this  general  allegation  is  not  sufficient. 
Besides,  it  is  clearly  involved  in  the  allegation  of  notice.  Further,  the 
Court  of  Bankruptcy  has  acted :  and  this  court  will  assume  that  that 
court  has  done  its  duty  in  this  respect.  The  question  as  to  the  release 
has  1)ecn  already  disposed  of  by  the  court.  Then,  as  to  the  matters  of 
form.  It  is  said  there  is  a  repugnancy,  inasmuch  as  the  deed  is  stated 
to  have  been  made  on  two  different  days.  As  to  the  day  first  mentioned, 
however,  it  is  insensible,  and  the  court  will  reject  it.  And  in  a  subse- 
quent part  of  the  plea  there  is  a  distinct  averment  that  the  deed  was 
made  on  the  7th  of  November,  1849.  In  Stephen  on  Pleading,  p.  404, 
it  is  laid  down  that  «  No  greater  particularity  is  required  than  the 
nature  of  the  thing  ^pleaded  will  conveniently  admit  of.  Thus,  rn^frf-tr 
though  generally  in  an  action  for  injury  to  goods,  the  quantity  ^ 
of  the  goods  must  be  stated,  yet,  if  they  cannot  under  the  circum- 
stances of  the  case  be  conveniently  ascertained  by  number,  weight,  or 
measure,  such  certainty  will  not  be  required.  Accordingly,  in  trespasA 
for  breaking  the  plaintiff's  close  with  beasts,  and  eating  his  peas, 
a  declaration  not  showing  the  quantity  of  peas  has  been  held  suffi- 
cient, « because  nobody  can  measure  the  peas  that  beasts  can  eat.' 
So,  ii.  an  action  on  the  case  for  setting  a  house  on  fire,  per  quod  the 
plaintiff,  amongst  divers  other  goods,  omatus  pro  equis  amisit ;  after 
verdict  for  the  plaintiff,  it  was  objected  that  this  was  uncertain :  but 
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the  objection  was  disallowed  by  the  court.  And  in  this  case  Wind- 
ham, J.y  said,  that,  if  he  had  mentioned  only  diversa  bona,  jet  it  had 
been  well  enough,  as  a  man  cannot  be  supposed  to  know  the  certainty 
of  his  goods  when  his  house  is  burnt ;  and  added,  that,  to  avoid  pro- 
lixity, the  law  will  sometimes  allow  such  a  declaration/'  It  might  be 
difficult  in  many  cases  for  a  man  to  know  with  certainty  the  number  of 
his  creditors, — as,  for  instance,  in  the  case  of  endorsees  of  bills  of  ex- 
change. In  Norman  r.  Thompson,  4  Exch.  755,t  a  plea  of  composi- 
tion averred  that  the  defendant  offered  and  agreed  with  the  plaintiff 
and  divers  of  the  said  other  eredOorB  (the  plea  having  previously  stated 
that  the  defendant  was  indebted  to  the  plaintiff  and  divers  other  penonM) 
<<  to  pay  to  them  respectively,  and  that  the  plaintiff  and  the  said  loit- 
mentioned  other  creditors  agreed  together  to  accept,  a  cert^iin  composi- 
tion for  the  payment  of  the  defendant's  debts, — ^was  held  sufficient. 
«  Precedent  and  practice  ought  to  have  great  weight  in  the  considera- 
tion of  all  points  arising  upon  the  propriety  of  forms,  and  in  all  legal 
^mf-rv-^  instruments."     Per  Lord  Eldon  *in  Smith  v.  Doe  d.  The  Earl 

^  of  Jersey,  cited  11  Price,  193.  Under  this  act,  there  is  a  special 
reason  why  the  general  averment  should  be  held  sufficient.  The  226th 
section  requires  the  trustee  or  inspector,  or  two  creditors,  to  certify 
that  the  deed  has  been  signed  by  six-sevenths  in  number  and  vake  of 
the  creditors  whose  debts  amount  to  101.  and  upwards.  [Cresswsll, 
J. — And  s.  237  requires  an  account  of  the  debts  of  the  trader  to  be 
appended  to  the  certificate,  together  with  the  names,  residences,  and 
occupations  of  his  creditors.]  That  section  gives  the  creditors  ample 
means  of  ascertaining  that  which  it  is  contended  should  have  appeared 
on  the  face  of  this  plea.  Perfect  information  could  not  be  furnished 
by  the  plea :  some  of  the  creditors  execute  by  power  of  attonej, 
which  would  not  be  in  the  custody  or  power  of  the  defendant :  Hibbert 
V.  Knight,  12  Jurist,  162.  The  plea  alleges  that  the  deed  was  sub- 
scribed by  divers,  to  toity  two  hundred  of  the  defendant's  creditors :  the 
videlicet  may  be  rejected, — Nash  t;.  Brown,  6  G.  B.  584  (E.  G.  L.  R. 
vol.  60)^  6  D.  &  L.  329 ;  and  then  the  plea  shows  the  impracticability 
of  setting  out  all  the  names.  [Gresswbll,  J. — The  numbers  are  not 
material.]  A  date  may  be  assumed  to  be  material  upon  demurrer,  when 
if  truly  stated,  it  would  support  the  pleading, — Ryalls  v.  Bramall,  5  D. 
k  L.  753.  [WiLDB,  G.  J. — In  that  case  you  would  be  put  to  proof  of 
the  precise  number.]  The  plaintiffs  are  under  no  hardship ;  for,  if  they 
had  taken  the  right  course,  they  might  have  discontinued  without  costs : 
WoUen  V.  Smith,  9  Ad.  &  E.  505  (E.  C.  L.  R.  vol.  36). 

Ohannelly  Serjt.,  in  reply. — It  is  important  that  the  plaintiffs  shonld 
find  upon  the  face  of  the  plea  a  distinct  and  positive  allegation  of  an 
i^frf-q-y  actual  suspension  of  *payment.     [Wilde,  C.  J. — ^Was  not  the 

^  execution  of  the  deed  a  sufficient  suspension  ?  See  s.  211.  h 
it  not  enough  that  certain  facts  are  alleged  which  distinctly  amount  to 
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a  suspension  ?]  It  may  be  so.  But  the  question  here  is,  whether  the 
defendant  was  not  bound  to  take  upon  himself  to  aver  a  suspension  in 
point  of  fact,  to  give  a  foundation  to  the  whole  proceeding, — not  what 
evidence  would  support  an  allegation  of  suspension. 

Wilde,  G.  J. — It  seems  to  me  that  the  plea  in  this  case,  though  not 
perfectly  correct  in  all  its  parts,  may  still  be  sustained.  Its  validity 
depends  upon  the  construction  of  the  224th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849, 12  k  18  Vict.  c.  106,  which  provides  that 
a  deed  which  has  been  executed  by  a  certain  number  of  persons  under 
given  circumstances,  shall,  as  against  a  person  in  the  position  of  these 
plaintiffs,  have  the  same  force  and  validity  as  if  it  had  been  executed 
by  him.  The  question  is,  whether  the  deed  has  been  executed  in  such 
a  manner  as  to  make  it  available  against  the  plaintiffs  as  if  they  had 
actually  signed  it.  The  first  objection  to  the  plea  is,  that  the  several 
creditors  who  executed  it  ire  referred  to,  but  their  names  are  not  set 
out,  and  therefore  the  plea  does  not  give  the  plaintiffs  the  means  of 
ascertaining  whether  or  not  the  conditions  of  the  act  are  complied  with 
by  the  signature  of  the  deed  by  six-sevenths  in  number  and  value  of 
the  creditors.  Now,  the  rule  of  pleading  is  clear,  that,  where  undue 
prolixity  will  arise  from  the  setting  out  of  names,  dates,  and  amounts, 
they  may  be  dealt  with  in  a  general  form.  This  part  of  the  statute 
relates  to  arrangements  entered  into  with  creditors  of  an  insolvent 
trader ;  and  it  may  reasonably  be  inferred  in  such  cases  that  the  cre- 
ditors would  be  numerous.  It  may,  I  think,  be  generally  predicated  in 
such  cases  that  it  would  be  inconvenient  and  unnecessary  *to  set  r4c7^A 
out  the  names  of  all  the  creditors  and  the  amount  of  their  respect-  ^ 
ive  debts,  more  especially  as  the  statute  which  gives  the  parties  the 
means  of  ascertaining  by  whom  the  deed  has  been  executed,  and  the 
amount  of  their  respective  debts,  viz.,  by  the  certificate  of  the  trustee 
or  inspector,  under  s.  226,  and  the  account  annexed  thereto,  verified  by 
the  oath  of  the  trader,  as  provided  by  s.  227.  It  seems  to  me,  there- 
fore, that  this  is  a  case  in  which  the  allegation  the  absence  of  which  is 
complained  of  would  lead  to  unnecessary  prolixity,  without  any  addi- 
tional convenience  or  security  to  the  plaintiffs,  and  consequently  that 
it  falls  within  the  general  rule  referred  to. 

The  next  objection  is,  that  the  plea  is  informal  and  uncertain,  with 
regard  to  the  execution  of  the  deed.  No  doubt  there  is  a  mistake  in 
the  copying  of  that  part  of  the  plea :  we  must,  therefore,  look  to  the 
rest  of  it,  to  see  if  thjo  execution  of  the  deed  is  su£BcientIy  averred. 
If  it  appears  that  a  deed  of  assignment  was  duly  executed  by  the  de- 
fendant, and  that  it  was  signed  by  six-sevenths  in  number  and  value  of 
the  creditors,  that  I  apprehend  satisfies  so  much  of  the  statute  as 
relates  to  the  execution  of  the  deed.  The  statute  requires  (s.  225) 
that  the  creditor  who  is  sought  to  be  affected  by  it  shall  have  notice  of 
the  suspension  of  payment  and  of  the  execution  of  the  deed.     If  the 
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trader  is  desirous  that  the  deed  should  operate  against  creditors  who  do 
not  execute  within  the  time  (three  months)  prescribed  by  s.  225,  he 
may  apply  to  the  court  for  an  order  or  certificate  that  the  deed  has 
been  duly  signed  by  the  proper  number  of  creditors.  But,  to  warrant 
that  application,  he  must  give  fourteen  days'  notice  thereof  to  all  the 
creditors,  otherwise  they  are  not  bound  by  it.  The  plea  alleges  that 
the  deed  was  signed  by  the  requisite  number  of  creditors,  and  a  certifi- 
cate thereof  obtained  after  due  notice  to  the  plaintiffs.     It  appean 

*7fin  **^  ™®  *^**  *^^  ^^®  conditions  of  the  statute  requisite  to  make 
^  the  deed  effectual  against  the  plaintiffs  have  been  performed. 
But  it  is  said  that  this  must  depend  upon  whether  or  not  the  court  had 
jurisdiction  ;  and  that  it  could  have  no  jurisdiction  unless  the  defend- 
ant (the  trader)  had  been  resident  within  the  particular  district  for  six 
months  prior  to  the  suspension  of  payment.  The  question  is,  what  is 
a  suspension  of  payment  ?  The  act  is  divided  into  several  heads.  The 
general  scope  and  object  of  this  part  of  it  I  find  to  be,  to  further 
arrangements  between  traders  and  their  creditors  where  the  former  are 
unable  to  pay  their  debts.  The  general  scope  and  object  of  the  act 
being  thus  clear  and  distinct,  I  am  unable  to  suggest  any  good  reason 
why  the  legislature  should  not  have  thought  such  a  case  as  this  a  fit 
one  for  their  interference,  as  well  as  the  case  of  an  actual  and  total 
suspension  of  payment.  The  language  of  the  225th  section  is  equally 
applicable  to  the  case  of  a  person  in  the  condition  of  being  unable  to 
pay  his  debts,  as  to  that  of  an  absolute  suspension  of  payment,  where 
there  has  been  no  renewal  of  payment.  And,  looking  to  the  rest  of 
the  provisions  of  the  act,  to  see  what  is  meant  by  a  suspension  of  pay- 
ment, it  seems  to  me  clearly  to  mean  suspension  in  the  sense  of  being 
unable  to  pay  his  debts.  What  does  the  plea  allege  ?  That  the  defend- 
ant, being  a  trader,  and  unable  to  pay  his  debts,  executed  the  deed 
referred  to.  I  think  it  is  impossible  to  entertain  any  reasonable  doubt 
that  that  discloses  such  a  suspension  of  payment  as  to  give  the  Court 
of  Bankruptcy  jurisdiction. 

It  is  further  objected  that  the  several  clauses  of  the  deed  are  not  set 
out  in  the  plea.  The  statute,  however,  does  not  deal  with  the  clauses : 
but  merely  refers  to  the  general  nature  of  the  arrangements  contem- 
plated, leaving  the  details  to  the  creditors  themselves.  The  language 
»7fJ91  ^^^^  ^^  *^®  *^*  ^®  manifestly  intended  to  give  *the  creditors  the 
-*  largest  possible  discretion  in  that  respect.  It  would  be  absolutely 
impossible  to  frame  a  deed  with  all  the  provisos  and  stipulations  neces- 
sary for  the  winding  up  of  an  estate.  To  require  that  would  go  far  to 
frustrate  and  destroy  the  spirit  and  intention  of  the  act.  The  same 
remarks  will  apply  to  the  argument  as  to  the  primary  trusts. 

The  objections  to  the  form  of  the  plea  were  suflSciently  answered  in 
the  course  of  the  argument. 

Whether  the  deed  has  the  effect  of  a  release  of  the  estate,  as  well  as 
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of  the  person  of  the  debtor,  it  is  ttnnecessary  to  inquire.  It  clearlj 
operates  a  release  of  the  debtor,  and  may  be  so  pleaded ;  and  the  plain- 
tiffs are  iii  the  same  situation  as  if  they  had  actually  executed  it.  For 
these  reasons  I  am  of  opinion  that  the  defendant  is  entitled  to  the  judg- 
ment of  the  court  upon  this  demurrer. 

Maule,  J. — I  am  of  the  same  opinion.  The  plea  is  certainly  in 
some  respects  defective :  but,  upon  the  whole,  I  think  its  defects  are 
not  such  as  to  entitle  the  plaintiffs  to  succeed  upon  this  demurrer. 
There  is  much  weight  in  the  objection  as  to  the  omission  of  the  words ; 
and,  though  I  incline  to  think  that  omission  is  remedied  by  what  may 
be  picked  up  in  other  parts  of  the  plea,  I  should  not  be  surprised  if 
another  court  should  hold  the  form  defective.  As  to  the  non-enumera- 
tion of  the  names  of  the  creditors,  I  think  the  case  comes  within  that 
$teries  of  cases  relating  to  the  avoidance  of  prolixity.  If  the  number  of 
persons  constituting  a  class  be  .small,  they  might  very  well  be  enume- 
rated; but  the  courts  have  said,  that,  as  they  probably  might  be 
numerous,  it  is  enough  to  describe  them  in  pleading  by  their  general 
description,  in  order  to  avoid  prolixity.  The  225th  section  of  the 
statute  speaks  of  suspension  of  payment  as  of  a  thing  of  which  the 
creditor  is  to  *have  notice ;  and  then  it  shall  be  lawful  for  the  r^jf^o 
court  to  make  an  order  or  certificate  declaring  or  certifying  that  ^ 
such  deed  or  memorandum  of  arrangement  has  been  duly  signed  by  or 
on  behalf  of  the  requisite  number  of  creditors.  The  suspension  of  pay- 
ment is  not  introduced  there  as  a  new  thing,  though  the  expression  is 
introduced  for  the  first  time :  the  statute  speaks  of  it  as  of  something 
which  the  framers  consider  as  having  been  spoken  of  before  in  the  224th 
section.  The  circumstances  mentioned  in  s.  224  do,  in  my  opinion, 
constitute  a  suspension  of  payment  within  the  meaning  of  s.  225.  The 
224th  section  speaks  of  notice  to  the  creditors  of  the  suspension  of  pay- 
ment of  such  trader,  and  of  the  execution  by  him  of  a  deed  or  memo- 
randum of  arrangement.  The  earlier  provisions  of  the  statute  (s.  211) 
show  that  this  means  a  trader  who  is  <«  unable  to  meet  his  engagements 
with  his  creditors,  and  is  desirous  of  laying  the  state  of  his  affairs  before 
them.'*  I  therefore  think  the  suspension  of  payment  is  suflficiently 
averred  in  this  plea.  When  a  trader  who  is  unable  to  meet  his  engage- 
ments with  his  creditors  enters  into  an  arrangement  of  this  kind,  I 
think  that  constitutes  a  "suspension  of  payment"  within  the  225th 
section.  That  being  so,  the  objection  to  the  plea  on  that  ground  also 
fails.  As  to  the  non-allegation  of  the  trusts  of  the  deed,  the  answer 
has  been  given  by  the  Lord  Chief  Justice.  Though  not  parties  execu- 
ting the  deed,  the  provisions  of  the  statute  having  been  complied  with, 
the  deed  is  as  binding  upon  the  defendants  as  if  they  had  actually  signed 
it.  In  effect  the  six-sevenths  are  constituted  attorneys  for  the  non- 
assenting  seventh.  These  facts  being  alleged  show  that  the  deed  is  the 
plaintiffs*  deed.     The  224th  section  of  the  statute  makes  a  deed  exe- 
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cuted  in  the  manner  prescribed,  subject  to  the  conditions  after  men« 
tioned,  <<  as  effectual  and  obligatory  in  all  respects  upon  all  the  creditors 
*7fia.l  ^^^  *^^^^  ^^*  h^ye  *signed  such  deed  or  memorandum  of  arrange- 

■*  ment,  as  if  they  had  duly  signed  the  same.*'  If  the  trader  does 
what  the  act  of  parliament  and  the  covenants  in  the  deed  require  him 
to  do,  and  any  creditor  shall  afterwards  sue  him  in  respect  of  a  debt  or 
demand  included  in  the  account  annexed  to  the  certificate,  according  to 
the  case  of  Gibbons  v.  Vouillon,  8  C.  B.  483  (E.  C.  L.  R.  vol.  65),  the 
deed  shall  operate  as  a  release.  I  therefore  think  the  plea  is  sufficient. 
If  the  deed  contain  any  provisions  inconsistent  with  that  constmctioii, 
that  might  be  shown  by  way  of  replication.  With  regard  to  the  plea 
being  pleaded  to  the  further  maintenance  of  the  action,  I  have  already 
sufficiently  intimated  my  opinion  in  the  course  of  the  argument.  Upon 
the  whole,  therefore,  I  concur  with  my  Lord  in  thinking  that  the  defend- 
ant is  entitled  to  judgment. 

Cresswbll,  J. — I  also  think  our  judgment  upon  this  demurrer  must 
be  for  the  defendant.  As  to  the  objection  that  the  Christian  and  but- 
names  of  all  the  creditors  parties  to  the  deed  of  the  third  part  are  not 
set  out,  I  think  the  case  falls  within  the  rule  cited  from  my  brother 
Stephen's  book,  which  permits  certain  matters  to  be  alleged  in  general 
terms,  with  a  view  to  avoid  undue  prolixity.  I  think  the  objection  as 
to  the  inconsistency  in  the  dates  arises  evidently  from  a  mere  clerical 
error,  and  is  sufficiently  cured  by  the  other  parts  of  the  plea  which  have 
been  referred  to,  and  that  we  may  collect  from  the  whole  of  it  when  the 
deed  was  made.  Profert  is  made,  and  some  of  the  covenants  are  set 
out,  and  there  is  a  positive  averment  of  the  execution  of  the  deed  by 
six-sevenths  in  number  and  value  of  the  defendant's  creditors.  As  to 
the  objection  to  the  deed  being  pleaded  as  a  release, — ^the  defendant 
♦Tfi^^l  *^^g^*  have  placed  himself  in  a  difficulty  if  he  had  pleaded  it  as 

-^  a  release  by  the  plaintiffs.  It  is  not  a  release  of  the  defendant 
by  the  plaintiffs.  The  defendant  is  not  released  by  the  deed,  but  by  the 
act  of  parliament  J  the  224th  section  of  which  says  that  the  deed  entered 
into  and  signed  in  the  manner  prescribed,  and  subject  to  certain  con- 
ditions, (<  shall  be  as  effectual  and  obligatory  in  all  respects  upon  all  the 
creditors  who  shall  not  have  signed  the  same,  as  if  they  had  duly  signed 
it."  Accordingly,  the  plea,  after  averring  that  the  deed  was  executed 
by  the  required  number  of  creditors,  and  showing  that  the  provisions 
of  the  statute  had  been  duly  complied  with,  concludes  with  an  averment, 
that,  «  by  reason  of  the  matters  aforesaid,  and  of  suing  the  defendant 
in  this  action,  the  defendant  became  and  was  released  and  discharged 
from  the  causes  of  action  in  the  introductory  part  of  the  plea  mentionetl 
and  from  the  plaintiffs'  right  to  sue  for  the  same."  I  think  it  is  correctlj 
pleaded.  As  to  the  suspension  of  payment,  it  seems  to  me  that  there 
is  no  difficulty,  inasmuch  as  the  objection  arises  upon  general  demurrer 
only.    If  the  question  had  been  raised  by  special  demurrer,  there  might 
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have  been  some  difficulty  in  saying  that  the  plea  discloses  a  suspension 
of  payment.  It  states  that  the  defendant  was  a  trader,  and  was  indebted 
to  diyers  persons  in  divers  sums,  and  was  unable  to  pay  the  same  in  full. 
When  a  man  says  that,  surely  it  cannot  be  a  very  forced  construction 
to  say  that  he  has  failed  to  meet  his  engagements  with  his  creditors. 
Upon  the  whole,  I  think  the  plea  is  sufficient,  and  that  the  defendant 
is  entitled  to  judgment. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  objection  arising 
from  the  omission  of  the  names  of  the  several  creditors  and  the  amount 
of  their  respective  debts,  has  received  a  sufficient  answer  from  my  Lord 
♦and  my  learned  Brothers.  The  cases  cited  in  support  of  that  r*iT/»/> 
objection,  will  be  found  to  be  cases  where,  as  in  Gatty  v.  Field,  ^ 
9  Q.  B.  481  (E.  G.  L.  R.  vol.  58),  the  plea  professed  to  set  out  the 
names,  but  set  them  out  imperfectly,  or  where  the  reference  was  of 
such  a  nature  as  that  there  could  have  been  no  objection,  on  the  score 
of  prolixity,  to  the  setting  them  out.  As  to  the  allegation  of  suspen- 
sion of  payment,  though  there  might  have  been  some  difficulty  if  the 
imperfect  statement  of  it  had  been  pointed  out  as  ground  of  special 
demurrer,  I  think  that,  taking  the  statement  of  the  deed  with  the 
antecedent  and  subsequent  references,  it  sufficiently  appears  that  the 
making  of  the  deed  itself  amounted  to  a  suspension  of  payment  within 
the  meaning  of  the  statute.  Upon  the  whole,  it  appears  to  me  that 
the  plea  in  substance  satisfies  all  the  requisites  of  the  act  of  parliament, 
and  therefore  that  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant.(a) 

(a)  See  Stewart  «.  CoIUds,  10  0.  B.  63i  (B.  C.  L.  R.  toI.  70). 


PARKER  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

June  6. 

The  court  refased  to  compel  the  plaintiff  to  gire  security  for  eostSi  npon  affldaTite  stating  that 
he  was  in  insolvent  eironmstanees,  and  bad  mortgaged  or  assigned  to  a  third  party  aU  hif 
interest  in  the  sabjeot-matter  of  the  action. 

This  was  an  action  brought  by  the  plaintiff,  a  carrier,  to  recover 
from  the  Great  Western  Railway  Company  a  large  sum  of  money 
alleged  to  be  due  to  him  from  them  for  overcharges  said  to  have  been 
made  by  the  company  in  respect  of  goods  carried  on  their  railway. 
Upon  the  cause  coming  on  for  trial,  it  was  *referred  to  an  arbi-  rtnan 
trator,  who  was  still  proceeding  with  the  reference. 

On  the  7th  of  February  last,  a  notice,  signed  by  the  plaintiff,  of 
•which  the  following  is  a  copy,  was  served  upon  the  company : — 

"  To  the  Great  Western  Railway  Company. 

<<Take  notice,  that,  by  indenture  bearing  date  the  7th  day  of  Feb- 
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ruary,  1850,  and  made  between  the  undersigned,  Richard  Parker,  of 
the  New  Inn  Yard,  Old  Bailey,  in  the  city  of  London,  common  carrier, 
of  the  one  part,  and  John  Scott,  of,  &c.,  of  the  other  part, — after  re- 
citing, amongst  other   things,  that  the  said  Richard  Parker  claimed 
various  large  sums  of  money  to  be  due  and  owing  to  him  from  the 
Great  Western  Railway  Company,  and  had  brought  an  action  for  reco- 
yery  of  part  thereof,  which  action  and  all  other  matters  in  difference 
between  the  said  Richard  Parker  and  the  said  company  had  been 
referred  to  arbitration ;  and  that  the  reference  was  still  pending ;  and 
that  the  said  Richard  Parker  was  indebted  to  the  said  John  Scott  in  a 
certain  sum  of  money  in   the   said   indenture   mentioned, — ^the  s^d 
Richard  Parker  did   thereby  bargain,  sell,  assign,  transfer,  and  set 
over   unto   the   said   John  Scott,  his   executors,  administrators,  and 
assigns,  all  and  every  the  several  claims  and  demands,  sums  and  earn 
of  money  whatsoever  due  and  owing  to  the  said  Richard  Parker  from 
the  Great  Western  Railway  Company  for  and  in  respect  of  damages, 
overcharges,  or  otherwise,  for  recovery  of  part  whereof  the  said  action 
had  been  commenced,  and  in  respect  of  other  part  whereof  a  notice  m 
writing  had  been  given  to  the  said  Great  Western  Railway  Company  by 
the  said  Richard  Parker,  which  said  notice  was  accompanied  by  three 
books  of  account  containing   the  particulars  of  such    last-mentioned 
♦7681  ^^*^™'  ^^^  ^^  respect  of  other  part  *whereof  a  further  notice  in 
•^  writing  had  been  given  pursuant  to  the  power  and  authority 
contained  in  the  therein  recited  order  of  reference,  and  also  all  and 
every  other  claims  and  demands,  sums  and  sum  of  money  thereafter  to 
be  made  or  to  accrue  to  the  said  Richard  Parker,  and  which  should 
or  might  be  included  in  any  award  to  be  made  by  the  arbitrator  to 
whom  the  said  cause  and  the  said  matters  in  difference  had  been  re- 
ferred, and  all  and  every  the  right  and  interest,  benefit,  claim,  and 
demand  whatsoever  of  the  said  Richard  Parker  of,  in,  and  to  the  same, 
and  every  part  thereof  respectively,  and  of,  in,  and  to  the  said  action, 
reference,  and  the  award  to  be  made  in  pursuance  thereof, — To  hold 
the  said  premises  unto  the  said  John  Scott,  his  executors,  administra- 
tors, and  assigns :  And  take  further  notice,  that,  in  the  said  indenture 
is  contained  a  power  for  the  said  John  Scott,  his  executors,  administra- 
tors, and  assigns,  to  demand,  recover,  and  receive  of  and  from  the  said 
Great  Western  Railway  Company,  and  every  person  whomsoever  liable 
to  pay  the  same,  the  said  claims  and  demands,  sums  and  sum  of  money, 
every  or  any  part  thereof,  and  to  prosecute  the  said  action  and  refer- 
ence in  such  manner  as  the  said  John  Scott,  his  executors,  administra- 
tors, and  assigns,  might  think  fit,  and  to  obtain  and  procure  the  award 
of  the  said  arbitrator,  and  to  take  and  prosecute  all  such  ways  and 
means  and  all  such  proceedings  as  might  be  necessary  or  proper  in  the 
judgment  of  the  said   John  Scott,  his   executors,  administrators,  or 
assigns,  for  obtaining  and   enforcing  the  performance  and  fulfilment 
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of  the  said  award,  and  also  to  enter  into  any  composition,  compromise, 
or  agreement  touching  the  said  claims  and  demands,  sums  and  sum  of 
money,  every  or  any  part  thereof,  or  the  said  action  and  reference, 
which  the  said  John  Scott,  his  executors,  administrators,  or  assigns 
might  think  fit;    and  that  the  consent  *of  the   said   Richard  r^ir/^Q 
Parker,  his  executors  or  administrators,  should  not  he  requisite  ^ 
or  necessary  for  that  purpose,  and   to  give  such   receipts,  releases, 
acquittances,  and  discharges  from  time  to  time  for  all  such  moneys  as 
should  be  paid  to  the  said  John  Scott,  his  executors,  administrators, 
or  assigns,  or  to  his  or  their  attorney  or  attorneys,  for  or  on  account  of 
the  said  premises,  and  generally  to  do,  execute,  and  assent  to  any  and 
every  other  act  and  thing  which  he  or  they  might  think  proper  with 
reference  to  the  matters  aforesaid ;  and  in  the  said  indenture  is  con- 
tained a  proviso  for  redemption  of  the  said  premises  on  payment,  on  or 
before  the  7th  day  of  May  next,  by  the  said  Richard  Parker,  his  exe- 
cutors or  administrators,  to  the  said  John  Scott,  his  executors,  admi- 
nistrators, or  assigns,  of  the  sum  of  S268Z.  IGs.  4(2.,  with  interest 
thereon  at  the  rate  of  52.  per  centum  per  annum,  and  of  such  further 
sum  and  sums  of  money  as  the  said  John  Scott,  his  executors  or  admi- 
nistrators, should  from  time  to  time  advance  to  or  for  the  said  Richard 
Parker ;  provided  that  the  amount  to  be  secured  by  the  said  indenture 
should  not  exceed  in  the  whole  the  principal  sum  of  5000i.     Dated,"  &c. 
Upon  an  affidavit  setting  forth  the  above  facts,  and  further  stating 
that  the  plaintiff  was  made  a  bankrupt  in  1846,  and  that  afterwards  he 
set  up  again  in  business  as  a  carrier  at  the  New  Inn,  Old  Bailey,  but 
that  ever  since  his  said  bankruptcy  he  had  been  in  failing  circum- 
stances :  that  the  plaintiff,  for  a  long  time  prior  to  the  said  8th  of  Feb- 
ruary, 1850,  had  a  person  in  charge  of  his  premises  and  his  stock  and 
plant  at  the  New  Inn,  Old  Bailey,  on  behalf  of  other  persons,  creditors 
of  the  plaintiff,  either  under  an  execution  against  the  said  plaintiff,  or 
under  some  agreement  whereby  the  plaintiff  agreed  to  account  to  the 
said  creditors  or  persons  for  all  the  business  he  transacted  there :  that 
the  ^plaintiff  had  for  some  time  past  had  a  place  other  than  his  r^jje^ 
own  premises,  where  he  could  put  his  wagons  and  carts,  to  pre-  ^ 
vent  any  person  from  seizing  them,  and  that  they  had  frequently  been 
put  there  to  avoid  seizure  by  his  creditors :  that  the  horses  and  other 
plant  of  the  plaintiff  had  frequently  been  seized  by  persons  having 
claims  upon  him,  and  that  the  plaintiff  had  often  been  obliged  to  leave 
tils  goods  at  the  station  of  the  said  railway,  because  he  had  not  enough 
money  to  pay  for  the  carriage  of  them:  that  the  plaintiff  had  lately 
left  the  premises  he  occupied  afc  the  New  Inn,  Old  Bailey,  as  aforesaid, 
and  taken  very  small  premises  elsewhere  for  conducting  his  business  of 
a  carrier :  that  the  plaintiff  had  from  time  to  time  recei^^d  money  from 
John  Scott,  mentioned  in  the  aforesaid  notice,  and  that  the  said  John 
Scott  had  been  assisting  the  plaintiff  in  all  his  undertakings  and  in  this 
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action :  that,  at  one  of  the  meetbgs  held  before  the  arbitrator,  appli- 
cation was  made  to  the  arbitrator,  by  the  counsel  for  the  plaintiff,  w 
allow  the  said  John  Scott  to  be  present  at  the  said  reference,  and  that 
it  was  then  expressly  stated  by  the  said  plaintiff's  counsel,  as  a  reason 
for  the  said  application,  that  the  said  John  Scott  was  interested  as 
assignee  of  the  said  claims  in  this  action  against  the  company ;  that 
the  arbitrator  acquiesced  in  the  application ;  and  that  the  ?aid  John 
Scott  was  present  at  the  said  meeting,  and  at  all  the  subsequent  meet- 
ings held  under  the  said  reference :  that  the  said  John  Scott  had  for 
some  time  past  found,  and  still  found,  the  money  for  the  plaintiff  to 
conduct  this  action,  and  that  there  was,  as  the  deponent  believed,  some 
agreement  or  understanding  on  the  part  of  the  said  John  Scott  to  pay 
the  plaintiff's  costs  of  this  action :  and  that  the  deponent  verily  believed 
that  the  plaintiff  was  in  insolvent  circumstances,  and  altogether  withont 
means  of  his  own,  and  unable  to  pay  the  defendants  their  costs  of  the 
^771 1  ^^^^^^>  ^^  ^^^7  should  *be  successful ;  and  that  the  action  was 

-'  proceeding  solely  for  the  benefit  of  the  said  John  Scott. 
Hoggins  moved  for  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  the  proceedings  should  not  be  stayed  until  he  gave  the  defendants 
security  for  costs. — The  affidavit  sufficiently  shows  that  the  plaintiff  is 
insolvent,  and  that  the  action  and  reference  are  proceeding  solely  for 
the  benefit  of  Scott,  the  assignee  of  the  claim  thereby  sought  to  be 
recovered,  and  therefore  the  defendants  are  entitled  to  security.  In 
Perkins  v.  Adcock,  14  M.  &  W.  808,t  it  was  expressly  held  by  the 
Court  of  Exchequer,  that,  where  a  plaintiff  is  bankrupt  or  insolvent, 
and  has  assigned  the  debt  for  which  the  action  is  brought,  and  is  suing 
for  the  benefit  of  the  assignee,  the  court  will  require  security  for  costs. 
So,  in  Ball  v.  Ross,  1  M.  &  G.  445  (E.  C.  L.  R.  vol.  89),  1  Scott,  N. 
R.  217,  where  an  action  of  trespass  appeared  to  have  been  brought  bj 
a  man  in  very  humble  circumstances,  at  the  instigation  and  at  the  costs 
of  his  landlord,  the  court  ordered  the  latter  to  give  security  for  the 
defendant's  costs, — ^being  satisfied  from  the  affidavits  that  the  action 
was  (< really  and  substantially  the  action  of  the  landlord."  [Maulb, 
J. — You  assume  that  the  defendants  are  entitled  to  security  for  costs 
under  the  circumstances,  even  if  the  plaintiff  be  a  solvent  person.  The 
authorities,  however,  do  not  warrant  that.  The  action  being  brought 
by  the  proper  plaintiff,  he  being  a  person  having  an  interest  in  the 
result, — the  assignment  to  Scott  being  by  way  of  mortgage  only, — and 
being  solvent,  surely  no  case  is  made  out  for  calling  upon  him  or  any- 
body else  to  give  security  for  the  costs.  Wilde,  C.  J. — I  do  not  recol- 
lect any  case  of  a  mere  mortgagee  being  compelled  to  give  security, 
^^^g,  Maulb,  J.— The  *case  of  Wray  v.  Brown,  8  Scott,  557,  6  N. 

■■  C.  271  (E.  C.  L.  R.  vol.  37),  seems  conclusive  on  the  pomt: 
there,  the  court  refused  to  compel  the  plaintiff  to  give  security  for 
costs,  upon  an  affidavit  that  he  had  been  bankrupt,  and  thrice  dis- 
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nharged  under  the  insolvent  debtors  act,  and  that  he  was  suing  as 
trustee  for  a  third  person,  who  alone  was  beneficially  interested  in  the 
subject-matter  of  the  action.  Tindal,  G.  J.,  said  :  <<  It  appears  to  me, 
that,  as  each  of  the  grounds  here  urged  for  requiring  the  plaintiff  to 
give  security  for  costs,  taken  separately,  is  insufScient,  so,  taken  to- 
gether, they  do  not  help  each  other.  That  the  action  is  brought  in  the 
name  of  the  plaintiff  as  trustee  for  a  third  person,  is,  according  to  the 
authority  of  Morgan  v.  Evans,  7  J.  B.  Moore,  344  (E.  C.  L.  R.  vol. 
17),  no  ground  for  compelling  security:  and  Snow  v.  Townsend,  6 
Taunt.  123  (E.  C.  L.  R.  vol.  1),  1  Marsh.  477  (E.  C.  L.  R.  vol.  4), 
shows  that  insolvency  is  no  ground  for  such  a  motion.  The  true  prin- 
ciple that  governs  these  cases  is  laid  down  by  Lord  Kenyon  in  Webb 
V.  Ward,  7  T.  R.  296.  « It  cannot,'  he  says,  « be  laid  down  as  a  general 
rule,  that  an  uncertificated  bankrupt  must  in  all  cases  give  security  for 
costs  when  an  action  is  brought  by  him  :  that  would  be  going  much  too 
far :  each  case  must  depend  on  its  own  circumstances.  But  it  is  fair 
to  say,  that,  if  the  action  be  really  brought  for  the  benefit  of  the 
assignees,  they  should  be  responsible  for  the  costs.'  I  therefore  think 
this  rule  must  be  discharged."  And  Erskinb,  J.,  said:  (< Finding  it 
to  be  clearly  settled  that  the  circumstance  of  the  plaintiff  having  been 
discharged  under  the  insolvent  debtors  act  did  not  entitle  him  to  come 
and  ask  for  security  for  costs,  the  defendant  adds  another  ground,  viz. 
that  the  action  is  really  brought  for  the  benefit  of  a  third  person :  but 
this  was  held,  in  Morgan  v.  Evans,  not  to  be  a  sufficient  reason  for  com- 
pelling *the  plaintiff  to  give  security.  I  therefore  agree  that  the  ri^trfro 
rule  must  be  discharged."  That  case,  I  think,  disposes  of  the  ^ 
present  application.  A  man  having  a  cause  of  action  against  another, 
be  he  ever  so  insolvent,  has  a  right  to  enforce  it  in  a  court  of  law. 
But,  if  he  lends  his  name  to  another,  to  enable  that  other  to  proceed 
for  his  own  benefit,  the  defendant  is  entitled  to  ask  for  security.] 

WiLDB,  C.  J. — All  the  cases  that  I  am  aware  of  in  which  security 
for  costs  has  been  enforced,  have  been  cases  where  the  action  is  shown 
to  have  been  really  brought  for  the  benefit  of  a  third  person,  in  the 
name  of  the  nominal  plaintiff.  I  know  of  none  where  security  has  been 
required  merely  on  the  ground  that  the  debt  has  been  assigned  to  a 
third  person.  The  case  of  assignees  suing  in  the  name  of  the  bank- 
rupt is  different.  The  mere  circumstance  of  the  party  who  has  a  lien 
upon  the  proceeds  of  the  action  attending  before  the  arbitrator  to  watch 
the  proceedings,  cannot  have  the  effect  of  casting  upon  him  a  liability 
which  otherwise  the  law  would  not  have  cast  upon  him. 

Maulb,  J. — My  Brother  Coleridqe,  in  a  case  of  Andrews  v.  Marris,  7 
Dowl.  F.  0.  712,  states  the  rule  very  much  in  the  term's  in  which  it  has 
been  stated  by  my  Lord.  He  says, — "  The  principle  is,  that,  where 
another  person  is,  in  fact,  proceeding  with  an  action  in  the  name  of  the 
party  on  the  record,  and  that  party  is  insolvent,  the  court  will  compel  him 
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for  whose  benefit  the  action  is  proceeding  to  come  in  and  gi?e  security 
fur  costs."     This  case  clearly  does  not  fall  within  that  principle. 
The  rest  of  the  court  concurring,  Role  refiised.(a) 

(a)  In  Day  v.  Smith,  1  Dowl.  P.  C.  460,  Pattesoit,  J.,  sayf,  that  the  rale  U  confintd 

*774J   to  *caitee  ''where  a  party  hae  been  deprived  of  all  hie  property;  and  therefore  the 

court  forces  those  who  are  become  possessed  of  it  to  give  security.    Bnt  there  ic  bo 

instance  in  which,  an  individoal's  property  having  been  assigned,  the  oonrts  have  made  tlM 

assignee  find  sccarily  for  costB." 


PALLISTER  t^.  THE  MAYOR,  &c.,  OF  GRAVESEND. 

June  10. 

A  bond  given  by  a  corporation,  after  the  passing  of  the  5  A  6  W.  4,  c.  76,  bat  before  the  ywmg 
of  6  A  7  W.  4,  c.  104,  to  secure  a  sum  of  money  borrowed  for  the  purpose  of  paying  deUi 
contracted  by  the  corporation  before  the  passing  of  the  first-mentioned  act,  is  valid,  Lotwitb- 
standing  the  92d  section  of  the  former  act  might  interpose  a  difilcolty  in  the  way  of  the  obli- 
gee's obtaining  satisfaction  of  a  judgment  thereon. 

This  was  an  action  of  deht,  in  which  the  plaintiff  declared  in  his 
first  count  on  a  bond  made  by  the  defendants  on  the  Ist  of  July,  1836, 
in  the  second  for  money  lent,  in  the  third  for  money  had  and  receiyed 
by  the  defendants  to  his  use,  in  the  fourth  for  interest,  and  in  the  fifth 
for  money  due  upon  an  account  stated. 

Second  plea, — to  the  first  count, — that  the  defendants  are  a  body 
corporate,  and  the  mayor,  aldermen,  and  burgesses  of  the  borough  of 
Gravesend,  being  the  borough  of  Gravesend  in  the  schedule  A.  to  a 
certain  act  made  and  passed  in  the  sixth  year  of  the  reign  of  his  late 
Majesty,  King  William  the  Fourth,  intituled  "  An  act  to  provide  for  the 
regulation  of  municipal  corporations  in  England  and  Wales, "(<>)  ^^^ 
that,  after  the  passing  of  the  said  act,  and  before  the  making  of  the 
said  supposed  writing  obligatory,  to  wit,  on  the  26th  of  December, 
1835,  councillors  under  the  provisions  of  the  said  act  were  duly  elected 
for  the  first  time,  and  the  said  election  was  then  duly  declared ;  and 
thereupon  then  the  mayor,  jurats,  and  inhabitants  of  the  villages  and 
parishes  of  Gravesend  and  Milton,  in  the  county  of  Kent,  being  the 
governing  body  of  the  body  corporate  named  in  conjunction  with  such 
^---,  borough  in  the  said  scehdule,  went  out  of  office,  and  their  whole 
■'  powers  and  *duties  ceased,  pursuant  to  the  said  act  :§  That  after- 
wards, and  after  the  passing  of  the  said  act,  and  before  the  making  of 
the  said  supposed  writing  obligatory  in  the  said  first  count  mentioned, 
to  wit,  on  the  1st  of  January,  1836,  a  treasurer  of  the  said  borough,  to 
wit,  one  John  Hales,  was  duly  elected  according  to  the  provisions  of  the 
said  act :  That,  before  the  making  of  the  said  supposed  writing  obliga- 
tory, to  wit,  on  the  day  and  year  last  aforesaid,  they,  the  defendants, 
were,  and  from  thence  hitherto  had  been,  a  corporation  within  and  sub- 

(a)  5  A  6  W.  i,  e.  70. 
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ject  to  the  provisions  of  the  said  act,  and  not  otherwise :  That  after- 
wards, and  before  the  passing  of  an  act  of  parliament  made  and  passed 
in  the  seventh  year  of  the  reign  of  his  late  Majesty,  King  William  the 
Fourth,  intituled  «  An  act  for  the  better  administration  of  the  borough 
fund  in  certain  boroughs, "(a)  and  before  the  passing  of  a  certain  act  of 
parliament  made  and  passed  in  the  first  year  of  the  reign  of  our  Lady 
the  now  Queen,  intituled  «  An  act  to  amend  an  act  for  the  regulation 
of  municipal  corporations  in  England  and  Wales, '*(()  to  wit,  on  the  Ist 
day  of  July,  1886,  it  was  unlawfully  agreed  by  and  between  the  plain- 
tiff and  the  defendants,  that  the  plaintiff  should  lend  and  advance  to 
the  defendants  the  sum  of  6001.  to  be  secured  by  such  bond  so  condi- 
tioned as  above  set  forth :  That  the  plaintiff  did  then  unlawfully  lend 
and  advance  to  the  defendants  the  said  sum  of  600Z.,  and  the  defend- 
ants did  then  unlawfully  make  and  deliver  to  the  plaintiff  the  said  sup- 
posed writing  obligatory  in  the  first  count  mentioned,  and  the  same  then 
was  made  and  sealed  as  therein  mentioned,  and  in  pursuance  of  the  said 
loan  and  advance  made  to  the  said  body  corporate  after  the  passing  of 
the  said  act  to  provide  for  the  regulation  of  'municipal  corpora-  r^r^r^^ 
tions  in  England  and  Wales :  That  the  said  writing  obligatory  ^ 
was  not  made  or  given  to  secure  the  payment  of  any  lawful  debt  due 
from  the  said  body  corporate  to  any  person,  contracted  before  the  pass- 
ing of  the  said  last-mentioned  act,  and  unredeemed,  or  any  part  thereof, 
or  the  payment  of  any  interest  of  such  debt  or  any  part  thereof,  or  any 
part  of  such  interest,  nor  was  the  said  supposed  writing  obligatory  made 
or  given  in  respect  of  any  right,  interest,  claim,  or  demand  of  any  per- 
son or  persons,  or  body  corporate  or  bodies  corporate,  by  virtue  of  any 
proceeding  either  at  law  or  in  equity  which  had  been  instituted  before 
the  passing  of  the  soid  last-mentioned  act,  or  at  any  other  time,  or  by 
virtue  of  any  mortgage  or  otherwise :  That  the  said  supposed  writing 
obligatory  was  not  given  for,  towards,  or  on  account  of  §§  the  salary 
of  any  mayor,  or  of  any  recorder  or  police  magistrate  whatever,  or  for, 
towards,  or  on  account  of  the  salary  of  any  town-clerk  or  treasurer 
whatever,  or  of  any  other  officer  at  any  time  appointed  by  the  council 
of  the  said  borough,  or  for,  towards,  or  on  account  of  any  payment  oi 
any  expenses  incurred  at  any  time  in  preparing  or  printing  any  burgess- 
lists,  ward-lists,  or  notices,  or  other  matters  attending  such  elections  as 
are  in  the  said  act  mentioned,  or  for,  towards,  or  on  account  of  any  sum 
whatever  paid  or  to  be  paid  by  the  said  borough  to  the  treasurer  of  any 
county  as  in  the  said  last-mentioned  act  is  provided,  or  for,  towards,  or 
on  account  of  the  expense  of  maintaining  any  borough  jail,  house  of 
correction,  or  corporate  buildings  whatever,  or  the  payment  of  any  con- 
stables, or  of  any  other  expenses  incurred  in  carrying  into  effect  the 
provisions  of  the  said  last-mentioned  act,— of  which  several  premises 
the  plaintiff  had  always  had  notice ;  wherefore  the  defendant  said  that 

(tt)  6  A  7  W.  4,  0.  104.  (6)  7  W.  4  A  1  Viet  o.  78. 
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the  said  writing  obligatory  was  and  is  void,  illegal,  and  of  no  effects- 
verification. 

^rrrrrT'i  *T^o  tlus  plca  tho  plaintiff  replied,  that  the  said  sum  of  60002. 
-*  lent  and  advanced  by  the  plaintiff  to  the  defendants  as  in  the 
second  plea  mentioned,  was  money  borrowed  by  the  council  of  the  said 
borough  for  the  purpose  of  being  applied,  and  which  was  actually 
applied,  to  wit,  on,  &;c.,  towards  the  satisfaction  and  discharge  of  a 
debt  contracted  by  the  said  body  corporate  before  the  passing  of  the 
said  act  made  and  passed  in  the  sixth  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled  <<  An  act  to  provide  for  the 
regulation  of  municipal  corporations  in  England  and  Wales,'*  to  wit,  a 
certain  debt  of  670/.  due  and  owing  to  one  William  Wood. 

Demurrer,  on  the  ground  that  it  did  not  appear  by  the  second  plea 
that  there  was  any  bargain  between  the  plaintiff  and  the  said  council 
and  the  said  William  Wood,  or  either  of  them,  that  the  said  moDej 
should  be  or  was  borrowed  or  applied  for  the  purpose  in  the  plea  men- 
tioned.    Joinder. 

Fifth  plea, — to  the  second,  fourth,  and  fifth  counts, — ^that  the  de- 
fendants are  a  body  corporate,  &c.  [as  in  the  second  plea,  down  to  the 
first  section  (§)] :  That  afterwards,  and  after  the  passing  of  the  said  act, 
and  before  the  lending  of  the  moneys  in  the  second  count  mentioned,  to 
wit,  on  the  1st  of  January,  1836,  a  treasurer  of  the  said  borough,  to 
wit,  one  John  Hales,  was  duly  elected  according  to  the  provisions  of 
the  said  act :  That,  before  the  accruing  of  any  of  the  supposed  causes 
of  action  in  the  introductory  part  of  this  plea  mentioned,  to  wit,  on, 
&c.,  the  defendants  were,  and  from  thence  hitherto  had  been,  a  corpora- 
tion within  and  subject  to  the  provisions  of  the  said  act,  and  not  other- 
wise :  That  afterwards,  and  before  the  passing  of  an  act  of  parliament 
made  and  passed  in  the  seventh  year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  intituled  <<  An  act  for  the  better  administra- 
*77$)1  ^^^^  ^^  ^^^  borough  *fund  in  certain  boroughs,* '(a)  and  before 
-*  the  passing  of  a  certain  act  of  parliament  made  and  passed  in  the 
first  year  of  the  reign  of  our  Lady  the  now  Queen,  intituled  <^  ^  act 
to  amend  an  act  for  the  regulation  of  municipal  corporations  in  Eng- 
land and  Wales,  "(i)  to  wit,  on  the  1st  of  July,  1836,  the  said  money 
in  the  second  count  mentioned  was  unlawfully  lent  to  the  defendants 
by  the  plaintiff:  [The  plea  then  went  on  to  aver  that  the  money  in  the 
fourth  count  mentioned  was  interest  upon,  and  that  the  account  stated 
in  the  fifth  count  mentioned  was  stated  in  respect  of,  the  money  lent 
as  in  the  second  count  mentioned.]  That  the  said  supposed  debt  and 
causes  of  action  in  the  introductory  part  of  that  plea  mentioned  were 
not  contracted,  and  did  not  accrue,  before  the  passing  of  the  first-men- 
tioned act.  [The  plea  then  proceeded  to  aver  that  the  debt  was  not 
contracted  in  respect  of  any  of  the  matters  mentioned  in  the  5  &  6  W. 

(a)  6  A  7  W.  4,  0. 104.  (6)  7  W.  4  A  1  Viot  c  7S. 
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4,  c.  76,  8.  92,  as  in  the  second  plea,  from  the  double  section  (§§)  to  the 
end ;  concluding  with  a  yerification.] 

Replication,  that  the  said  sum  of  money  in  the  second  count  men- 
tioned was  borrowed  by  the  council  of  the  borough  for  the  purpose  of 
being  applied,  and  which  was  actually  applied,  to  wit,  on,  &;c.,  towards 
the  satisfaction  and  discharge  of  a  debt  contracted  by  the  said  body 
corporate  before  the  passing  of  the  said  act  made  and  passed  in  the 
sixth  year  of  the  reign  of  His  late  Majesty  King  William  the  Fourth, 
intituled  <<  An  act  to  provide  for  the  regulation  of  municipal  corpora- 
tions in  England  and  Wales,*'  to  wit,  a  certain  debt  due  and  owing  to 
one  W.  Wood. 

Demurrer,  on  the  ground  that  it  did  not  appear  by  the  fifth  plea  that 
there  was  any  bargain  between  the  plaintiff  and  the  said  council  and 
the  said  W.  Wood,  or  '^'either  of  them,  that  the  said  money  should  r^d^^q 
be  or  was  borrowed  or  applied  for  the  purpose  in  that  plea  men*  *- 
tioned.     Joinder. 

Sixth  plea, — ^to  the  third  count, — ^that  the  defendants  were  a  body 
corporate  mentioned  in  schedule  A.  of  the  5  &  6  W.  4,  o.  76 ;  that 
councillors  were  duly  elected,  and  the  old  goyerning  body  ceased ;  that, 
after  the  passing  of  the  act,  and  before  the  accruing  of  the  cause  of 
action  in  the  third  count  mentioned,  to  wit,  on,  &c.,  a  treasurer  was 
elected,  to  wit,  &c. ;  that  the  defendants  were  and  had  been  a  corpora- 
tion under  the  provisions  of  the  act ;  that,  before  the  passing  of  the 
statute  6  &  7  W.  4,  c.  104,  and  before  the  passing  of  the  statute  7  W. 
4  &  1  Vict.  c.  78,  to  wit,  on,  Ac,  it  was  unlawfully  agreed  by  and 
between  the  plaintiff  and  the  defendants,  that  the  plaintiff  should  lend 
and  advance  to  the  defendants  the  sum  of  6002.,  to  be  secured  by  a 
bond  to  be  made  and  executed  by  the  defendants,  whereby  they  should 
acknowledge  themselves  to  be  held  and  firmly  bound  to  the  plaintiff  in 
the  penal  sum  of  1200^.,  with  a  condition  for  the  payment  of  6002.,  and 
interest  at  the  rate  of  51,  per  centum  per  annum ;  th»t  the  plaintiff  did 
then  unlawfully  pay,  lend,  and  advance  to  the  defendants  the  said  sum 
of  6002.  upon  the  terms  aforesaid,  and  the  defendants  then  had  and 
received  the  same  in  pursuance  of  the  said  last-mentioned  agreement  for 
the  said  loan  and  advance,  which  was  the  said  money  in  the  said  third 
count  mentioned,  and  which  said  having  and  receiving  was  the  said 
having  and  receiving  therein  mentioned ;  that  they,  the  defendants, 
gave  and  delivered  to  the  plaintiff  the  said  supposed  writing  obligatory 
in  the  said  first  count  mentioned,  and  no  other,  being  so  null  and  void 
as  in  the  second  plea  mentioned ;  and  that  the  supposed  debt  in  the 
third  count  was  not  contracted  before  the  passing  of  the  first-mentioned 
act.  [The  plea  '''then  went  on  to  aver  that  the  debt  therein  r^^iro^ 
mentioned  was  not  contracted  in  respect  of  any  of  the  matters  ^ 
mentioned  in  the  5  ft  6  W.  4,  c.  76,  s.  92,  as  in  the  second  plea,  from 
the  double  section  (§§)  to  the  end ;  concluding  with  a  verification.] 


780  PALLISTER  r.  GRAVESEND.    T.T.  1850. 

To  this  plea  the  plaintiiF  demurred  specially, — ^assigning  for  causes 
that  the  plea  was  argumentative ;  that  it  did  not  give  colour ;  that  it 
was  consistent  with  the  facts  stated  that  the  loan  was  legal ;  and  that, 
if  the  loan  and  bond  were  illegal,  the  plea  showed  no  reason  why  the 
money  should  not  be  recovered  under  the  third  count.     Joinder. . 

Peacocky  for  the  plaintiff. — The  main  question  is,  whether  a  corpo- 
ration can  legally,  since  the  passing  of  the  Municipal  Corporation  Re- 
form Act,  6  &  6  W.  4,  c.  76,  give  a  bond  for  money  borrowed  by  them. 
The  principal  objection  to  the  power  of  the  corporation  to  enter  into 
such  a  bond  as  this,  arises  on  the  92d  section  of  that  act.    That  section 
enacts,  « that,  after  the  election  of  the  treasurer  in  any  borough,  the 
rents  and  profits  of  all  hereditaments,  and  the  interest,  dividends,  and 
annual  proceeds  of  all  moneys,  dues,  chattels,  and  valuable  securities 
belonging  or  payable  to  any  body  corporate  named  in  conjunction  with 
the  said  borough  in  the  schedules  A.  and  B.  to  the  act  annexed,  or  to 
any  member  or  oflScer  thereof  in  his  corporate  capacity,  and  every  fine 
or  penalty  for  any  offence  against  this  act  (the  application  of  which  has 
not  been  already  provided  for),  shall  be  paid  to  the  treasurer  of  such 
borough ;  and  all  the  moneys  which  he  shall  so  receive  shall  be  carried 
by  him  to  the  account  of  a  fund  to  be  called  <  The  Borough  Fund ;'  and 
such  fund,  subject  to  the  payment  of  any  lawful  debt  due  from  such 
body  corporate  to  any  person,  which  shall  have  been  contracted  before 
^„Q^  ^  the  passing  of  this  act,  and  unredeemed,  or  so  much  thereof  *a8 
-*  the  council  of  such  borough  from  time  to  time  shall  be  required 
or  shall  deem  it  expedient  to  redeem,  and  to  the  payment  from  time  to 
time  of  the  interest  of  so  much  thereof  as  shall  remain  unredeemed,  and 
saving  all  rights,  interests,  claims,  or  demands  of  all  persons  or  bodies 
corporate  in  or  upon  the  real  or  personal  estate  of  any  body  corporate 
by  virtue  of  any  proceedings  either  at  law  or  in  equity  which  have  been 
already  instituted  or  which  may  be  hereafter  instituted,  or  by  virtue  of 
any  mortgage  or  otherwise, — ^shall  be  applied  towards  the  payment  of 
the  salary  of  the  mayor  and  of  the  recorder  and  of  the  police-magistrate 
hereinafter  mentioned,  when  there  is  a  recorder  or  police-magistrate, 
and  of  the  respective  salaries  of  the  town-clerk  and  treasurer,  and  of 
every  other  officer  whom  the  council  shall  appoint,  and  also  toward  the 
payment  of  the  expenses  incurred  from  time  to  time  in  preparing  and 
printing  burgess-lists,  ward-lists,  and  notices,  and  in  other  matters 
attending  such  elections  as  are  herein  mentioned,  and,  in  boroughs 
which  shall  have  a  separate  court  of  sessions  of  the  peace  as  is  herein- 
after provided,  towards  the  expenses  of  the  prosecution,  maintenance, 
and  punishment  of  offenders,  and  towards  such  other  sum  to  be  paid  by 
such  treasurer  of  such  county  as  is  hereinafter  provided,  and  towards 
the  expense  of  maintaining  the  borough  gaol,  house  of  correction,  and 
corporate  buildings,  and  towards  the  payment  of  the  constables,  and  of 
all  other  expenses  not  herein  otherwise  provided  for,  which  shall  bo 
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necessarily  incurred  in  carrying  into  effect  the  provisions  of  this  act." 
The  section  then  goes  on  to  direct  the  application  of  the  surplus,  and 
to  provide,  that,  if  the  fund  should  be  insufficient  for  the  purposes  above 
mentioned,  the  council  should  order  a  rate  to  make  up  the  deficiency. 
There  is  nothing  in  that  section  to  prevent  the  corporation  from  enter- 
ing into  a  bond.  It  may  be  that  the  fund  *created  by  that  sec-  rn^nQo 
tion  cannot  be  made  available  for  the  payment  of  the  bond ;  but 
it  does  not  follow  that  the  corporation  may  not  possess  other  property 
which  would  be  available, — things  which  yield  no  profit,  such  as  furni- 
ture, paintings,  plate,  the  mace,  &c.  By  the  1st  section  of  the  6  &;  7 
W.  4,  c.  104,  "  reciting  certain  provisions  of  the  92d  section  of  the  for- 
mer act,  and  that  certain  difficulties  had  occurred  in  putting  the  said 
act  into  execution,"  it  is  enacted,  <(that,  from  and  after  the  passing  of 
this  act,  it  shall  be  lawful  for  the  council  of  any  borough  named  in  the 
said  schedules  to  execute  from  time  to  time  any  deed  or  obligation  in 
the  name  of  the  body  corporate  whose  council  they  are,  for  securing 
repayment  and  satisfaction  of  any  debt  or  obligation  contracted  by  or 
on  behalf  of  the  said  body  corporate  before  the  passing  of  the  said  act 
for  regulating  corporations."  Here,  the  corporation,  after  the  passing 
of  the  5  &  6  W.  4,  c.  76,  and  before  the  passing  of  the  6  &  7  W.  4, 
c.  104,  borrow  money  of  the  plaintiff  for  the  purpose  of  paying  an  old 
debt,  giving  him  this  bond  by  way  of  security.  Under  the  last-men- 
tioned act  they  might  have  given  the  bond  to  the  original  creditor,  and 
then  no  question  could  have  arisen.  The  28th  section  of  the  7  W.  4  ^ 
k  1  Vict.  c.  78— reciting  that,  by  the  6  &  7  W.  4,  c.  104,  it  is  en- 
acted  "  that  it  shall  be  lawful  for  the  council  of  any  borough  named  in 
the  schedules  A.  and  B.  annexed  to  the  5  &  6  W.  4,  c.  76,  to  execute 
from  time  to  time  any  deed  or  obligation  in  the  name  of  the  body  cor- 
porate whose  council  they  are,  for  securing  repayment  and  satisfaction 
of  any  debt  or  obligation  contracted  by  or  on  behalf  of  the  said  body 
corporate  before  the  passing  of  the  said  act  for  regulating  corporations," 
enacts — "  that  any  money  borrowed  by  any  such  council  for  the  pur- 
pose of  being  applied,  and  which  shall  be  actually  applied,  in  or  towards 
satisfaction  and  discharge  of  any  such  pre-existing  debt  or  ♦obli-  r»»TOQ 
gation,  shall  be  deemed  and  taken  to  be,  within  the  true  intent 
and  meaning  of  the  said  act  of  the  last  session  of  parliament  (6  &  7  W. 
4,  c.  104),  a  debt  contracted  by  or  on  behalf  of  such  body  corporate 
before  the  passing  of  the  said  act  foe  regulating  corporations."  If  that 
provision  is  retrospective,  there  is  an  end  of  the  question.  [Maulb, 
J. — The  28th  section  of  the  7  W.  4  &  1  Vict.  c.  78,  is  merely  an  ex- 
tension of  the  1st  section  of  the  6  &  7  W.  4,  c.  104 ;  and  applies  only 
to  cases  arising  after  the  passing  of  that  act.  As  soon  as  the  20th  of 
August,  1836,  arrived,  the  corporation  might  lawfully  give  a  bond  for 
securing  a  debt  contracted  by  them  before  the  passing  of  the  5  &  6  W. 
4,  c.  76.     But  this  bond  was  given  before  that  date.]     The  Municipal 
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Corporation  Reform  Act  does  not  take  away  the  right  of  the  corpora- 
tion to  execute  a  bond.  [Maule,  J. — If  you  are  right  in  that,  we  need 
not  embarrass  ourselves  with  the  other  questions.]  There  may,  no 
doubt,  be  a  difficulty  in  enforcing  the  judgment,  inasmuch  as  the  borough 
fund  could  not  be  made  available  to  pay  it :  see  The  Attorney-General 
V.  Aspinall,  2  Mylne  k  Gr.  613.  Still  it  is  submitted  that  there  is 
nothing  in  the  92d  section  to  prevent  the  corporation  from  entering 
into  such  a  contract.  The  sixth  plea,  to  the  third  count,  is  clearly  a 
mere  argumentative  denial  that  the  corporation  received  the  money  to 
the  use  of  the  plaintiff.  If  it  should  appear  that  the  money  was  obtained 
by  them  in  pursuance  of  an  illegal  agreement,  that  would  arise  under 
not  guijty.  [Maule,  J. — The  defendants  say  the  bond  is  void, — that  it 
is  given  upon  a  consideration  which  has  failed.] 

Bramwellj  control. — The  authorities  are  numerous  to  show  that  the  7 
^Ikdl  ^'  4  ^  1  Vict.  c.  78,  s.  28,  is  not  *retrospective,  [To  this  the 
-*  whole  court  assented.]  The  object  was,  to  allow  the  corporation 
to  do  something  which  before  they  could  not  do.  Then,  this  is  not  an 
instrument  that  can  be  enforced  against  the  corporation,  inasmuch  as  it 
is  given  to  secure  a  debt  which  the  borough  fund  is  not  liable  to  the 
payment  of.  It  may  seem  strange  to  say  that  a  corporate  body,  having 
a  corporate  seal,  cannot  bind  themselves  by  a  bond.  But  it  is  submitted 
that  they  have  no  more  authority  to  borrow  money  than  have  overseers 
or  surveyors.  All  property  of  the  corporation  must  be  equally  exempted 
from  the  payment  of  debts.  There  can  be  no  reason  why  the  legisla- 
ture should  make  any  distinction  in  this  respect  between  property 
which  produces  profit  and  that  which  produces  none.  [Maule,  J.— 
The  corporation  might  clearly  sell  any  chattels  they  possessed.  Might 
they  not  also  be  taken  in  execution  ?]  Clearly  not.  No  property  of 
the  corporation  could  lawfully  be  applied  to  the  payment  of  this  debt. 
The  court  cannot  give  judgment  against  the  defendants  in  this  action, 
because  such  judgment  would  be  attended  with  consequences  which  the 
legislature  has  declared  shall  not  ensue.  A  corporation  cannot  antici- 
pate its  future  means,  be  they  what  they  may.  In  The  Queen  v.  The 
Town  Council  of  Lichfield,  Dav,  &  Meriv.  491,  the  Court  of  Queen's 
Bench  quashed  an  order  of  the  town  council  for  the  payment  of  a' debt 
secured  by  the  mayor's  promissory  note,  for  a  sum  of  money  borrowed 
for  the  purpose  of  paying  debts  of  the  corporation  incurred  since  the 
passing  of  the  5  &  6  W.  4,  c.  76.*  [Talfourd,  J. — The  question  there 
was  as  to  the  applicability  of  the  borough  fund.]  As  to  the  point  of 
form, — the  sixth  plea,  it  is  submitted,  is  a  good  plea,  inasmuch  as  it 
♦TR*;!  <5onfesses  and  avoids ;  it  shows  the  bond  declared  on  to  be  *tiat 
-*  the  contract  is  an  unlawful  one,  the  defendants  have  confessed 
the  receipt  of  so  much  money,  and  then  the  plea  is  bad. 

Peacocky  in  reply,  was  stopped  by  the  court. 
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Maule,  J.(a) — I  am  of  opinion  that  this  bond  is  a  good  and  valid 
bond.     As  to  what  property  may  be  taken  in  satisfaction  of  the  judg- 
ment in  this  case,  or  what  may  be  the  difficulties  in  the  way  of  enforcing 
it,  these  are  matters  which  we  are  not  now  called  upon  to  consider. 
The  only  question  at  present  before  the  court,  is,  whether  the  plaintiff 
shall  recover,  or  whether  he  shall  take  nothing  by  his  writ.     I  see 
nothing  in  the  Municipal  Corporation  Reform  Act  to  render  this  bond 
invalid.     It  is  conceded  that  it  would  have  been  valid  before  that  act. 
The  92d  section  creates  a  "borough  fund,"  which  is  to  consist  of  the 
rents  and  profits  of  all  hereditaments,  and  the  interest,  dividends,  and 
annual  proceeds  of  all  moneys,  dues,  chattels,  and  valuable  securities, 
belonging  or  payable  to  the  body  corporate,  or  to  any  member  thereof 
in  his  corporate  capacity,  and  of  all  fines  or  penalties  for  offences 
against  the  act  the  application  of  which  had  not  already  been  provided 
for ;  and,  on  failure  of  these  several  sources  of  revenue,  the  borough 
fund  is  to  be  made  up  by  a  rate  imposed  upon  the  inhabitants.    It  then 
goes  on  to  direct  what  expenses  shall  be  paid  out  of  the  borough  fund, 
and  concludes  with  a  provision  that  nothing  therein  contained  shall  be 
construed  to  render  any  part  of  the  real  or  personal  estate  of  the  cor- 
poration liable  to  the  payment  of  any  debt  contracted  by  the  corpora- 
tion before  the  passing  of  the  act.    The  bond  in  question  was  given  for 
money  borrowed  by  the  corporation  after  the  ^passing  of  the  act.  r^joi* 
It  does  not,  however,  follow  that  the  bond  cannot  be  enforced.  *" 
It  does  not  follow  that  the  corporation  may  not  have  property  which  is 
not  directly  affected  by  s.  92,  and  which  is  at  their  disposition  inde- 
pendently of  the  act :  and  I  see  no  reason  why  property  which  might 
be  charged  or  disposed  of  at  the  will  of  the  corporation,  might  not  be 
subject  to  an  execution  for  the  purpose  of  satisfying  a  judgment  on  this 
bond.     Assuming  it,  therefore,  to  be  true  that  the  fact  that  no  execu- 
tion could  issue  upon  a  judgment  if  obtained,  might  be  pleaded  in  bar, 
it  seems  to  me  that  there  is  a  total  failure  of  any  ground  being  shown 
for  the  argument  that  has  been  urged  on  the  part  of  the  defendants. 
I  therefore  think  that  the  bond  is  a  good  one,  and  consequently  it  fol- 
lows, as  has  been  very  properly  conceded,  that  the  pleas  are  bad,  and 
that  there  must  be  judgment  for  the  plaintiff. 

Cresswell,  J. — I  am  of  the  same  opinion.  Considering  the  powers 
which  corporations  possessed  before  the  passing  of  the  5  &  6  W.  4,  c. 
77,  I  cannot  see  anything  in  that  act  to  prevent  them  from  executing 
an  instrument  of  this  nature.  The  simple  question  for  us  to  determine, 
is,  whether  this  is  a  legal  bond  upon  which  the  obligee  may  maintain 
an  action.  I  agree  with  my  brother  Maule  in  thinking  that  it  is,  and 
therefore  that  the  plaintiff  must  have  judgment. 

Talfourd,  J. — I  am  entirely  of  the  same  opinion.  It  is  not  con- 
tended that  this  bond  would  not  have  been  valid  at  common  law :  but 

(a)  WiLDB,  C.  J.,  wu  abient 
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we  are  asked  to  infer  that  it  is  invalid  by  reason  of  the  provisions  con- 
tained in  the  92d  section  of  5  &  6  W.  4,  c.  77.  Giving  to  the  argu 
ment  urged  on  the  part  of  the  defendants  its  fullest  effect,  it  merelj 
raises  difficulties  in  the  way  of  the  plaintiff  in  enforcing  the  judgment. 
*7ft7l  Whether  the  *plaintiff  can  obtain  the  fruits  of  his  judgment  by 
-'  an  execution  or  by  a  mandamus,  the  bond  is  clearly  a  valid  bond, 
and  our  judgment  must,  valeat  quantutnj  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


MERITON  V,  COOMBES  and  Another.     June  10. 

To  trenpasii  for  brenking  and  entering  the  plaintiff's  dwelling-hoase,  ejecting  and  expelling  tbi 
plaintiff  and  his  fiiinilj  therefrom,  and  selling  his  goods,  the  defendants  pleaded,  "as  to  the 
trespasses  in  and  to  the  dwelling-hoase,  and  seising  and  talcing  the  go«>ds,"  Ulerum  re««wn- 
ItiM.  The  plaintiff  traversed  the  libtrum  tentmentumf  and  new  assigned  the  expuhion  : — Ueid, 
on  demurrer,  that  the  new  assignment  was  bad,  the  pleas  juytifying  the  expulsion,  as  well  si 
the  breaking  and  entering  of  the  dwelling-hoase  and  the  seizure  of  the  goods. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  dwellmg- 
house  of  the  plaintiff,  and  remaining  therein,  and  breaking  the  doors, 
&c.,  and  ejecting,  expelling,  putting  out,  and  removing  the  plaintiff  and 
his  family,  servants,  and  lodgers  from  and  out  of  the  possession,  and 
seizing  the  plaintiff's  goods,  &c. 

The  defendants  pleaded, — thirdly,  as  to  the  seizing  and  taking  the 
goods,  that  the  defendant  Goombes  was  lawfully  possessed  of  a  certain 
dwelling-house,  to  wit,  &c.,  and,  because  the  goods  and  chattels  in  the 
declaration  mentioned  were  wrongfully  in  and  upon  the  said  dwelling- 
house,  encumbering  the  same,  and  doing  damage  therein  to  the  defend- 
ant Coombes,  the  defendant  Coombes,  in  his  own  right,  aad  the  defend- 
ant Colls  as  his  servant,  and  by  his  command,  at  the  same  time  when, 
&c.,  seized  and  took  the  said  goods  and  chattels  in  the  declaration  men- 
tioned, and  removed  and  carried  away  the  same  to  a  small  and  convenient 
distance,  to  wit,  in  the  parish  aforesaid^  and  there  left  the  same  for  the 
use  of  the  plaintiff,  doing  no  unnecessary  damage,  &c., — verification. 

Fourthly,  as  to  the  trespasses  in  and  to  the  dwelling-house,  and  seis- 
*7$)R1  ^^S  ^^^  taking  the  goods,  that  the  said  *dwelling-house  is  and 
^  was  the  dwelling-house,  soil,  and  freehold  of  Edward  Majori- 
banks  and  Sir  Edmund  Antrobus,  Bart.,  wherefore  the  defendants,  as 
the  servants  of  the  said  Edward  Majoribanks  and  Sir  Edmund  Antrobus, 
and  by  their  command,  broke  and  entered  the  said  dwelling-house,  and, 
because  the  said  goods  and  chattels  in  the  declaration  mentioned  were 
in  and  upon  the  said  dwelling-house,  encumbering  the  same,  the  defend- 
ants, as  the  servants  of  the  said  Edward  Majoribanks  and  Sir  Edmund 
Antrobus,  and  by  their  command,  removed  and  carried  away  the  same 
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to  a  small  and  convenient  distance,  doing  no  unnecessary  damage,  &c., 
— ^verification. 

Fifthly,  as  to  the  trespass  in  and  to  the  dwelling-house,  and  seizing 
and  taking  the  plaintiff's  goods,  that  the  dwelling-house  was  the  dwell- 
ing-house, soil,  and  freehold  of  Catherine  Campbell  Preston,  wherefore 
the  defendants  as  her  servants  and  by  her  command  broke  and  entered 
the  said  dwelling-house,  and,  because  the  said  goods  and  chattels  were 
in  and  upon  the  said  dwelling-house,  encumbering  the  same,  the  defend- 
ants, as  the  servants  of  the  said  Catherine  Campbell  Preston,  and  by 
her  command,  removed  and  carried  away  the  same  to  a  small  and  con- 
venient distance,  doing  no  unnecessary  damage,  &c., — verification. 

The  plaintiff  replied  de  injurid  to  the  third  plea,  and  traversed  the 
fourth  and  fifth  pleas.  He  also  new  assigned,  that  he  sued  out  his 
writ,  and  declared  in  this  action,  not  only  for  the  said  several  trespasses 
in  the  introductory  parts  of  the  third,  fourth,  and  last  pleas  respectively, 
and  in  the  declaration,  in  that  behalf  mentioned,  and  in  those  pleas 
attempted  to  be  justified,  but  also  for  that  the  defendants,  at  the  said 
times  when,  &c.,  ejected,  expelled,  put  out,  and  amoved  the  plaintiff  and 
his  family,  servants,  and  lodgers,  from  and  out  of  the  possession  and 
enjoyment  of  the  said  dwelling-house,  with  *the  appurtenances,  r^»TQQ 
in  the  declaration  mentioned,  and  kept  and  detained  them  so  ^ 
ejected  and  expelled  for  the  said  space  of  time  in  the  declaration  in  that 
behalf  mentioned,  whereby  the  plaintiff  during  all  such  time  lost  and 
was  deprived  of  the  use  and  benefit  of  his  said  dwelling-house,  &c., 
which  said  trespasses  above  newly  assigned  are  other  and  different 
trespasses  than  the  said  trespasses  in  the  said  third,  fourth,  and  last 
pleas  mentioned,  and  therein  attempted  to  be  justified ;  wherefore,  inas- 
much as  the  defendant  had  not  answered  the  said  trespasses  above  newly 
assigned,  the  plaintiff  prayed  judgment  and  his  damages  by  him  sustained 
on  occasion  of  the  committing  thereof  to  be  adjudged  to  him,  &;c. 

The  defendants  demurred  specially  to  the  replications  and  the  new 
assignment,  on  the  ground,  amongst  others,  of  duplicity. 

Corrie^  in  support  of  the  demurrer. — The  new  assignment  is  clearly 
bad,  and  the  pleas  afford  a  good  answer  to  the  declaration.  [Cress- 
WELL,  J. — Has  not  the  owner  a  right  to  turn  out  of  his  house  a  man 
who  is  there  without  any  lawful  title  ?] 

Jolm  Gray^  contra. — The  breaking  and  entering  may  possibly  be 
justified  under  liber um  tenementum.  The  plaintiff  therefore  new  assigns 
the  expulsion  as  a  substantive  trespass.  The  justifications  may  be 
assumed  to  be  addressed  to  the  breaking  and  entering,  which  are  the 
substance  of  the  charge,  the  expulsion  being  mere  matter  of  aggrava- 
tion :  Taylor  v.  Cole,  1  H.  Blac.  555.  In  that  case.  Lord  Lough- 
borough, in  giving  the  judgment  of  the  Exchequer  Chamber,  says : 
^<  Undoubtedly,  to  enter  into  a  house  and  to  expel  the  possessor  may  bo 
distinct  acts,  and  they  may  be  also  connected.     But,  when  the  plaintiff 
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*7Q01  ^^^^S^'^  them  as  parts  of  one  trespass,  '''as  is  the  case  in  this 
^  declaration,  and  the  defendant  sets  forth  a  justification  to  the 
principal  act,  the  entry,  it  is  just  that  the  plaintiff  should,  either  bv 
replication  or  new  asstgnmenty  state  that  he  insists  on  the  expulsion  ss 
a  substantive  trespass,  supposing  the  entry  should  be  lawful.  If  he 
does  not,  it  is  just  to  consider  it  only  as  matter  of  aggravation."  Here, 
the  plaintiff  has  adopted  that  course.  It  may  be  that  it  may  be  proved 
at  the  trial,  that  the  title  relied  on  by  the  defendants,  had  ceased  at 
the  time  of  the  expulsion.  [Maule,  J. — Is  a  new  assignment  the  proper 
course  ?  Should  you  not  have  replied  ?]  Smith  v.  Monprivatt,  2  Campb. 
174,  shows  that  a  new  assignment  is  the  proper  course.  There,  to  tres- 
pass for  breaking  and  entering  a  house,  and  staying  therein  three  weeks, 
the  defendant  pleaded  not  guilty,  and  a  justification  as  to  breaking  and 
entering  and  staying  in  the  house  twenty-four  hours,  under  a  writ  of/. 
fa.  The  defendants  (the  sheriffs)  proved  their  justification ;  bat  it 
appeared  that  their  officers  continued  in  the  plaintiff's  house  beyond 
twenty-four  hours.  It  was  contended,  for  the  plaintiff,  that  the  excess 
beyond  twenty-four  hours  stood  merely  upon  the  plea  of  not  guilty ; 
and,  as  the  defendants  had  been  proved  to  have  been  guilty  of  remain- 
ing in  the  house  longer  than  they  pretended  to  justify,  the  plaintiff  was 
entitled  to  a  verdict  and  damages  for  what  he  had  thereby  suffered. 
But  Lord  Ellenborouqh  said :  <<  I  am  of  opinion  that  the  last  plea  in 
point  of  law  applies  to  the  whole  declaration ;  and  that,  if  the  plaintiff 
meant  to  rely  upon  the  excess  beyond  the  twenty-four  hours,  he  ought 
to  have  said  so  by  a  new  assignment,  "(a) 

*7Qn  Oorriey  in  reply. — The  object  of  a  new  assignment  is,  *to 
-*  ^<  re-state,  in  a  more  minute  and  circumstantial  manner,  the  cause 
of  action,  or  some  part  thereof,  alleged  in  the  declaration,  in  consequence 
of  the  defendant  having,  through  mistake  or  design,  omitted  to  answer 
it  in  his  plea.  It  is  therefore  in  the  nature  of  a  new  declaration,  on 
rather,  it  is  a  more  precise  and  particular  repetition  of  the  declaration 
in  those  cases  where  the  law  permitted  a  general  form  of  declaring 
equally  applicable  to  two  or  more  states  of  facts,  but  leaving  it  doubtful 
in  the  description  which  was  intended :"  1  Chitty  on  Pleading,  7th  edit., 
6t53.  If  the  plaintiff  acquired  title  at  any  time,  the  defendants'  justi- 
fication fails.  The  third  plea  is  not  pleaded  to  the  expulsion.  To  be 
good,  the  new  assignment  must  be  good  as  to  the  whole  to  which  it  is 
pleaded.  [Maule,  J. — It  may  perhaps  be  doubtful  whether  this  new 
assignment  states  a  trespass.]  It  reasserts  everything  stated  in  the 
declaration. 

Maule,  J.(6) — It  appears  to  me  that  the  new  assignment  in  this  case 
is  bad.     The  declaration  complains  that  the  defendants,  on,  &c.,  and  cr 

(a)  See  Dye  v.  Leatherdale,  3  Wils.  20 ;  Fisherwood  v.  Cannon,  S  T.  R.  297;   3atet  r  Btf*J' 
2  WiU.  313 ;  Cbeasley  r.  Barnes,  10  East*  73. 

[h)  The  Lord  Chief  Jastice  was  absent,  on  acconnfc  of  indisposition. 
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divers  Other  days  and  times,  with  force  and  arms,  &c.,  broke  and  entered 
the  plaintiff's  dwelling-house,  and  remained  therein,  broke  the  doors, 
&c.,  and  expelled  and  put  out  the  plaintiff  and  his  family,  servants, 
and  lodgers,  and  seized  his  goods,  &c.  To  this  the  defendants  have 
pleaded  several  pleas  of  liberum  tenementum,  one  of  them  commencing 
«as  to  the  seizing  and  taking  the  goods,"  and  the  other  «a8  to  the 
trespasses  in  and  to  the  dwelling-house,  and  seizing  and  taking  the 
goods,"  and  justifying  all  the  trespasses  alleged  in  the  declaration. 
Then  comes  a  replication,  traversing  the  liberimi  tenementum;  and, 
further,  there  is  a  new  '^'assignment,  that  the  plaintiff  sued  out  ^4^700 
his  writ  and  declared  in  the  action,  not  only  for  the  several  ^ 
trespasses  in  the  introductory  parts  of  the  third,  fourth,  and  last  pleas 
respectively,  and  in  the  declaration,  in  that  behalf  mentioned,  and  in 
those  pleas  attempted  to  be  justified, — that  is  to  say,  the  trespasses  in 
and  to  the  dwelling-house,  and  seizing  and  taking  the  goods, — ^but  also 
for  that  the  defendants,  at  the  said  times  when,  &c.,  ejected,  expelled, 
put  out,  and  amoved  the  plaintiff  and  his  family,  servants,  and  lodgen 
from  and  out  of  the  possession  and  enjoyment  of  the  said  dwelling-house, 
with  the  appurtenances,  in  the  declaration  mentioned,  and  kept  and 
detained  them  so  ejeqted,  and  expelled  for  the  said  space  of  time  in  the 
declaration  in  that  behalf  mentioned,  whereby  the  plaintiff  during  all 
such  time  lost  and  was  deprived  of  the  use  and  benefit  of  his  said 
dwelling-house,  &c.,  which  said  trespasses  above  newly  assigned  were 
other  and  different  trespasses  than  the  said  trespasses  in  the  said  third, 
fourth,  and  last  pleas  mentioned,  and  therein  attempted  to  be  justified. 
It  may  be  doubted  whether  the  matter  contained  in  this  new  assignment 
would,  on  general  demurrer,  constitute  a  good  declaration  in  trespass. 
It  does  not  state  that  the  defendants  committed  any  assault  upon  the 
plaintiff;  but  that  they  ejected  and  expelled  him  and  his  family,  servants, 
and  lodgers  from  the  dwelling-house.  Removing  a  person  from  the 
possession  of  a  dwelling-house  is  a  trespass  to  a  dwelling-house.  A 
trespass  is  personal  because  it  is  an  injury  to  the  person.  This  is  an 
injury  to  the  dwelling-house  within  the  meaning  of,  and  justified  by,  the 
pleas.  I  therefore  think  that  the  new  assignment  is  bad,  and  conse- 
quently that  the  judgment  must  be  for  the  defendants. 

Gresswell,  J. — I  am  also  of  opinion,  for  the  reasons  *given  r^^qo 
by  my  brother  Maule,  that  the  defendants  are  entitled  to  judg-  ^ 
ment  on  this  demurrer.     The  new  assignment  shows  the  trespass  com- 
plained of  is  a  matter  that  has  already  been  justified. 

Talfourd,  J.,  concurred.  Judgment  for  the  defendants. 
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MONYPENNY  v.  DERING  and  Othere.(o) 

The  testator  devised  lands  to  P.  M.  (bis  brother)  for  life,  remainder  to  the  use  of  the  first  son  of 
the  body  of  P.  M.  fur  life,  remainder  to  the  use  of  the  first  son  of  the  bodj  of  soeh  first  son, 
and  the  heirs  male  of  his  body;  and  in  default  of  such  issue,  to  the  use  of  all  and  ererj  othsr 
son  and  sons  of  the  body  of  his  said  brother  P.  M.,  sevemlly  and  successively,  acecrding  to 
seniority  of  age,  for  the  life  interest  and  limitations  as  he  had  before  directed  respecting  the 
first  son  and  his  issue ;  and,  in  default  of  issue  of  the  body  of  his  said  brother  P.  M.,  or  in  esse 
of  his  not  leaving  any  at  his  decease,  to  the  use  of  his  brother  T.  M.  for  life,  remainder  to  T. 
M.,  the  eldest  son  of  T.  M.  for  life,  remainder  to  the  first  son  of  the  body  of  T.  M.  the  son,  and 
the  heirs  male  of  his  body ;  and,  in  default  of  issue  of  the  body  of  T.  M.  the  son,  to  the  use  of 
all  and  every  other  the  son  and  sons  of  (he  body  of  the  testator's  brother  T.  M.,  for  the  like 
estates  and  interests,  severally  and  successively,  according  to  seniority  of  age ;  and,  in  &i]or» 
of  all  such  issue  of  the  body  of  his  said  brother  T.  M.,  to  the  use  of  him,  his  heirs  and  assigni, 
for  ever:  and  the  testator  declared,  that,  if  his  said  brothers,  or  either  of  them,  or  either  of 
their  issue,  should  become  entitled  to  the  estnte,  or  any  part  thereof,  of  E.  Joddrell,  the  estau 
theretofore  devised  for  the  benefit  of  his  said  brothers  and  their  issue  should  become  and  be 
and  remain  to  the  use  of  the  nest  person  entitled  thereto,  as  they  would  have  done  if  the  per- 
son BO  succeeding  to  the  Joddrell  estate  were  actually  dead. 

By  a  codicil,  the  testator  devised  the  same  lands  to  his  wife  for  life,  and,  after  her  decease,  te 
the  same  uses  as  were  declared  by  bis  will. 

The  testator's  brother  P.  M.,  after  ihe  death  of  the  widow,  viz.,  in  Michaelmas  Term,  18S7|  ivf- 
fered  a  recovery  of  the  devised  estates,  to  the  use  of  the  said  P.  M.  in  fee. 

By  a  settlement  on  the  mnrriage  of  R.  J.  M.  (nephew  of  P.  M.)  with  Susannah  M.,  dated  the 
1 0th  of  June,  1836,  P.  M.  charged  the  estate  with  a  jointure  of  300/.  per  annum  to  her  in  tbt 
event  of  her  surviving  tbero,  P.  M.  and  R.  J.  M. 

In  January,  1841,  P.  M.  died  without  ever  having  had  any  issue,  and  having  by  his  will  devised 
the  estates  in  question  to  his  nephew  R.  J.  M.  for  life,  with  remainder  to  his  eldest  son  B. 
P.  D.  M.  for  life,  remainder  to  his  first  and  other  sons  successively  in  tail  male,  with  divtfi 
remainders  over. 

In  September,  1842,  R.  J.  M,  died,  leaving  his  widow  Susannah  M.  and  R.  P.  D.  M.,  his  only 
son  (then  an  infant),  him  surviving: — 

Held, — first,  that  the  testator's  brother  P.  M.  took  an  estate  for  life  in  remainder  after  the  life 
estate  of  the  widow : 

Secondly,  that  T.  G.  M.  took  an  estate  for  lifo  in  remainder  after  the  life-estate  of  P.  M.,  con- 
tingent on  P.  M.  not  leaving  ony  issue  at  his  decease,  and  determinable  on  hia  (T.  0.  SL's) 
becoming  entitled  to  the  Joddrell  estates ;  and  also  a  remainder  in  tail  general  after  the  estate- 
toil  of  R.  T.  G.  Q.  M.  (son  of  T.  G.  M.) : 

Thirdly,  that  R.  T.  G.  G.  M.  took  a  contingent  remainder  in  tail  male  after  the  determinatioQ 
of  the  life-estate  of  his  father  T.  G.  M. : 

Fourthly,  that  P.  M.  acquired  no  estate  or  interest  under  the  recovery: 

Fifthly,  that  Susannah  M.  took  no  estate  or  interest  under  the  deed  of  the  lOth  of  Jane,  1835: 

Sixthly,  that  the  co-heirs  in  gavelkind  took  a  remainder  in  fee  after  the  several  estates  above 
mentioned. 

The  following  case  was  sent  by  his  Honour  Vice-Chancellor  WiORAM 
for  the  opinion  of  this  Court :— James  Monypenny,  late  of  Maytham 
^rjoA-y  Hall,  in  the  *parish  of  Bolvenden,  in  the  county  of  Kent,  was, 
^  at  the  time  of  the  making  of  his  last  will  and  testament  herein- 
after mentioned,  and  thenceforth  up  to  and  at  the  time  of  his  death, 
seised  in  fee-simple  of,  or  otherwise  well  entitled  to,  divers  heredita- 

(a)  The  plaintiff  in  the  ruit  was  Robert  Thomas  Gybbon  Gybbon  Monypenny. 

The  defendants  were, — Robert  Bering,  Thomas  Gybbon  Monypenny ;  Robert  Phillips  Dear 
den  Monypenny,  an  infant,  by  James  Dearden,  his  guardian  ;  James  Isaac  Monypenny;  Phillips 
Monypenny ;  William  Backhouse  Monypenny ;  Charles  Dawson ;  William  David  Cathcart  Mony- 
penny, and  Thomas  Phillips  Black  well  Monypenny,  Richard  James  Laud  Monypebnj,  Jamee 
Robert  Blaekwell  Monypenny,  and  Phillips  Howard  Monypenny,  infants,  by  John  Cavell,  their 
guardian  ;  Susannah  Monypenny :  Peregrine  Royds  Dearden;  John  Corsley ;  and  Elisabeth ChiT" 
lotte,  now  the  wife  of  Henry  Doyle  SewelL 
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ments  and  premises  in  the  said  county  of  Kent,  respectively  called 
Maytham  Hall  Estate,  and  Lower  Maytham  Hall  Estate,  all  which  said 
hereditaments  and  premises  were  of  gavel-kind  tenure. 

The  said  James  Monypenny,  being  so  seised  or  entitled  as  aforesaid, 
and  being  of  sound  and  disposing  mind,  memory,  and  understanding, 
on  the  11th  of  February,  1804,  duly  made  and  published  his  last  will 
*and  testament  in  writing,  dated  the  11th  day  of  February,  1804,  r^i^Q^ 
and  duly  executed  and  attested  as  by  law  was  then  required  for  *" 
passing  real  estates  by  devise,  and  thereby  he  devised  the  said  Maytham 
Hall  Estates  as  follows : — "  I  give  and  devise  my  said  house  called  May- 
tham Hall,  with  all  and  every  the  appurtenances,  to  the  uses,  intents, 
and  purposes  following,  that  is  to  say.  To  the  use,  intent,  and  purpose 
that  my  brother  Phillips  Monypenny  shall  receive  and  take  the  rents, 
is: sues,  and  profits  thereof  for  and  during  the  term  of  his  natural  life, 
Y.  ithout  impeachment  of  waste ;  and,  from  and  immediately  after  his 
decease,  to  the  use  of  the  first  son  of  the  body  of  the  said  Phillips 
^lonypenny  for  and  during  the  term  of  his  natural  life ;  and,  from  and 
immediately  after  his  decease,  to  the  use  of  the  first  son  of  the  body 
<  f  such  first  son,  and  the  heirs  male  of  his  body ;  and,  in  default  of 
inch  issue,  to  the  use  of  all  and  every  other  son  and  sons  of  the  body 
cf  my  said  brother  Phillips  Monypenny,  severally  and  successively, 
according  to  seniority  of  age,  for  the  like  interests  and  limitations  as  I 
have  before  directed  respecting  the  first  son  and  his  issue:    and,  in 
Lcfault  of  issue  of  the  body  of  my  said  brother  Phillips  Monypenny, 
c  r  in  case  of  his  not  leaving  any  at  his  decease,  to  the  use  of  my  brother 
'1  homas  Monypenny  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  waste ;  and,  from  and  immediately  after  his  decease, 
to  the  use  of  Thomas  Monypenny,  the  eldest  son  of  my  said  brother 
Thomas  Monypenny,  for  and  during  the  term  of  his  natural  life,  with- 
out impeachment  of  waste ;  and,  from  and  immediately  after  his  de- 
cease, to  the  use  of  the  first  son  of  the   body  of  the  said  Thomas 
Monypenny,  son  of  my  said  brother  Thomas  Monypenny,  and  the  heirs 
1  ale  of  his  body;  and,  in  default  of  issue  of  the  body  of  the  said 
Thomas  Monypenny  the  son,  to  the  use  of  all  and  every  other  the  son 
and  sons  of  the  body  of  my  said  *brother  Thomas  Monypenny,  r^i^Q/. 
for  the  like  estates  and  interests,  severally  and  successively,  ac-  *• 
cording  to  the  seniority  of  age :  And,  in  failure  of  all  such  issue  of 
body  of  my  said  brother  Thomas  Monypenny,  to  the  use  of  him,  his 
heirs  and  assigns,  for  ever.     And  I  do  hereby  declare,  that,  if  it  shall 
happen  at  any  time  hereafter  that  my  said  brothers,  or  either  of  them, 
their  or  either  of  their  issue,  shall  become  entitled  to  the  real  or  copy- 
Iiold  estate,  or  any  part  thereof,  late  of  Elizabeth  Joddrell,  widiw, 
daughter  of  the  late  Phillips  Gybbon,  situate  in  the  said  parish  of 
Rolvenden,  or  in  the  parishes  of  Benenden,  Tenterden,  or  either  of 
them,  or  elsewhere,  then  and  in  that  case,  and  immediately  upon  such 
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Avent  taking  place,  the  said  estates  hereinbefore  devised  for  the  benefit 
of  mj  said  brothers  and  their  issue  shall  be  and  remain  to  the  use  of 
the  next  person  entitled  thereto  under  and  by  virtue  of  this  my  will,  in 
the  same  manner  as  they  would  have  done  if  the  person  so  succeeding 
to  the  said  estate  late  of  the  said  Elizabeth  Joddrell  were  actually  dead. 
And  I  declare  that  my  said  devisees,  as  they  may  hereafter  respec- 
tively become  entitled  to  my  said  estates,  shall  be  at  full  liberty  to  fell 
and  cut  all  such  timber  and  underwood  as  will  not  improve  by  standing, 
and  shall  not  be  impeached  or  impeachable  for  such  waste ;  and  shall 
and  may,  as  they  respectively  become  entitled,  grant  leases  of  my  said 
estates,  or  any  part  or  parts  thereof,  not  exceeding  seven  years,  so  that 
such  lease  and  leases  be  granted  for  the  best  and  utmost  improved  rent 
that  can  be  procured  for  the  same,  and  so  that  no  sum  or  sums  of 
money  be  paid  by  any  lessee  or  lessees  in  consideration  of  such  lease 
or  leases." 

After  the  date  of  the  will,  and  before  the  date  of  the  codicil  after- 
wards stated,  the  testator's  brother  Thomas  Monypenny  died,  leaving 
♦7Q71  ^^  ®^^  Thomas,  named  in  the  *will,  him  surviving ;  and  such 
■'  son  afterwards  took  the  name  of  Thomas  Gybbon  Monypenny. 

On  the  25th  of  July,  1818,  the  said  testator  James  Monypenny, 
being  of  sound  and  disposing  mind,  memory,  and  understanding,  duly 
made  and  published  a  codicil  to  his  said  will,  dated  the  said  25th  of 
July,  1818,  and  executed  and  attested  as  by  law  was  then  required  for 
passing  real  estate  by  devise,  and  therein  recited  that  his  brother 
Thomas  had  died ;  and,  after  reciting  that  by  his  said  will  he  gave  and 
devised  his  said  house  called  Maytham  Hall,  with  all  and  every  the 
appurtenances,  unto  and  to  the  uses  in  the  said  will  expressed,  he 
revoked  the  said  devise,  and  did  thereby  give  and  devise  his  house 
called  Maytham  Hall,  with  all  and  every  the  appurtenances,  to  the 
uses,  intents,  and  purposes  thereinafter  expressed  and  referred  to,  that 
is  to  say,  to  the  use,  intent,  and  purpose  that  his  wife  should  receive 
and  take  the  rents,  issues,  and  profits  thereof  from  the  time  of  his 
decease  for  and  during  the  term  of  her  natural  life,  without  impeach- 
ment of  waste,  but  subject  to  the  keeping  up,  supporting,  and  main- 
taining the  buildings  and  fences  belonging  thereto;  and,  from  and 
immediately  after  her  decease,  to  such  and  the  same  uses  as  were 
declared  of  the  said  hereditaments  by  his  said  will,  and  subject  to  the 
declaration  contained  in  his  said  will  in  case  his  said  brothers,  or  either 
of  them,  their  or  either  of  their  issue,  should  become  entitled  to  the 
said  estate  of  Elizabeth  Joddrell,  widow.  And  the  said  testator  rati- 
fied and  confirmed  his  will  in  all  other  respects. 

The  said  testator  James  Monypenny  afterwards  made  two  other 
oodicils  to  his  said  will,  neither  of  which  in  any  manner  affected  the 
disposition  of  his  real  estate  made  by  his  said  will  and  first  codicil. 

The  said  testator  James  Monypenny  died  in  June,  1822,  without 
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haviBg  in  any  manner  revoked  or  altered  *the  disposition  of  the  ri^rr^a 
said  Maytham  Hall  estate  made  by  his  will  and  first  codicil,  and  ^ 
leaving  him  surviving  his  wife  Mary  Monypenny,  and  his  brother  the 
said  Phillips  Monypenny,  and  the  said  Thomas  Gybbon  Monypenny, 
son  of  his  deceased  brother  Thomas  Monypenny. 

On  the  testator's  death,  his  widow  Mary  Monypenny  entered  into 
the  receipt  of  the  rents  and  profits  of  the  said  Maytham  Hall  estate, 
and  continued  to  receive  and  enjoy  the  same  until  her  death  in  the 
year  1826. 

After  the  widow's  death,  the  said  Phillips  Monypenny,  the  brother 
of  the  testator,  entered  into  the  receipt  of  the  rents  and  profits  of  the 
said  estates,  and  continued  in  such  receipt  until  the  time  of  his  decease. 

In  Michaelmas  Term,  1827,  Phillips  Monypenny  duly  suffered  a  com- 
mon recovery  of  the  devised  estates,  in  which  he  was  vouched,  and 
vouched  over  the  common  vouchee ;  and  such  recovery  was  declared  to 
enure  to  the  use  of  the  said  Phillips  Monypenny  in  fee. 

By  a  settlement  executed  on  the  marriage  of  Robert  Joseph  Mony- 
penny, the  nephew  of  the  said  Phillips  Monypenny,  with  the  defend- 
ant Susannah  Monypenny,  dated  the  10th  of  June,  1835,  the  said 
Phillips  Monypenny  charged  the  said  Maytham  Hall  estate  with  the 
payment  of  a  jointure  of  300/.  per  annum  to  the  said  Susannah  Mony- 
penny, in  the  event  of  her  surviving  the  said  Phillips  Monypenny  and 
Robert  Joseph  Monypenny. 

In  January,  1841,  Phillips  Monypenny  died,  without  ever  having 
had  any  issue,  but  having  made  a  will,  by  which  he  devised  the  May- 
tham Hall  estate  to  certain  uses  in  favour  of  his  nephew  the  said  Robert 
Joseph  Monypenny,  for  life,  with  remainder  to  his  eldest  son  Robert 
Phillips  Dearden  Monypenny  for  his  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail  male,  with  divers  remainders  over. 

On  the  death  of  the  said  Phillips  Monypenny,  the  *said  r*»TQq 
Robert   Joseph  Monypenny  entered   into   the   receipt  of  the  *- 
rents  and  profits  of  the  said  Maytham  Hall  estate,  claiming  under  the 
said  devise  to  him  in  the  will  of  the  said  Phillips  Monypenny,  and  con- 
tinued in  such  receipt  until  the  time  of  his  death. 

In  September,  1842,  the  said  Robert  Joseph  Monypenny  died,  leav- 
ing the  said  defendant  Susannah  Monypenny,  his  widow,  and  Robert 
Phillips  Dearden  Monypenny,  his  only  son,  then  an  infant  of  the  age 
of  six  years,  him  surviving;  and  the  said  Robert  Phillips  Dearden 
Monypenny  thereupon,  by  two  of  his  guardians  (being  the  defendants 
Susannah  Monypenny  and  Peregrine  Royds  Dearden),  entered  into  the 
receipt  of  the  rents  and  profits  of  the  Maytham  Hall  estate,  subject  to 
the  jointure  of  his  mother  the  said  Susannah  Monypenny,  and  is  still 
in  possession  of  the  said  estates,  claiming  imder  the  devise  to  him  in 
the  said  will  of  the  said  Phillips  Monypenny. 
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The  said  Thomas  Gybbon  Monjpenny  has  become  entitled  to,  and  is 
now  in  the  possession  of,  the  estates  of  the  said  Elizabeth  Joddrell. 

The  said  Thomas  Gjbbon  Monypenny  is  married,  and  the  plaintiff, 
Robert  Thomas  Gybbon  Monypenny,  is  his  first  son.  The  defendants 
Susannah  Monypenny,  Peregrine  Royds  Dearden,  John  Corsley,  Thomaa 
Gybbon  Monypenny,  Robert  Phillips  Dearden  Monypenny,  James  Isaac 
Monypenny,  Phillips  Monypenny,  and  William  Backhouse  Monypenny, 
are  the  co-heirs,  or  represent  the  interests  of  co-heirs,  of  the  testator 
James  Monypenny,  at  the  time  of  his  own  death  and  of  the  death  of 
the  testator  Phillips  Monypenny. 

The  plaintiff,  the  said  Robert  Thomas  Gybbon  Gybbon  Monypenny, 
claims  the  Maytham  Hall  estate  as  tenant  in  tail  male  thereof,  by  vir- 
tue of  the  devise  to  him  as  the  first  son  of  the  said  Thomas  Gybbon 
*ftom  *^^^^ypGnny,  in   the  will  of  the   said  testator   James  Mony- 
^  penny. 

The  defendant  the  said  Robert  Phillips  Dearden  Monypenny  claims 
to  retain  the  possession  of  the  said  Maytham  Hall  estate  as  devisee  for 
life  under  the  will  of  the  said  Phillips  Monypenny,  subject  to  his  mother's 
jointure,  on  the  ground  that  the  said  Phillips  Monypenny  acquired  the 
fee-simple  of  the  said  estate  by  the  said  common  recovery  suffered  by 
him  in  1827 ;  and  he  also  claims  as  representing  two  of  the  co-heirs  in 
gavelkind  of  the  testator  James  Monypenny,  in  case  the  limitations  in 
the  will  of  James  Monypenny,  succeeding  the  limitation  to  the  first  son 
of,  Phillips  Monypenny  for  life,  should  be  held  to  be  void. 

The  defendants  William  David  Gathcart  Monypenny,  James  Robert 
Blackwell  Monypenny,  and  Phillips  Howard  Monypenny,  are  infants, 
and  remainder-men  in  tail  next  in  succession  to  the  defendant  Robert 
Phillips  Dearden  Monypenny  under  the  will  of  the  said  Phillips  Mony- 
penny. William  David  Cathcart  Monypenny  is  also  tenant-in-tail  next 
in  succession  to  the  plaintiff  under  the  will  of  the  said  James  Mony- 
penny, if  the  recovery  be  void. 

The  defendant  Thomas  Gybbon  Monypenny  claims  the  Maytham 
Hall  estate  as  tenant  for  life  thereof,  by  virtue  of  the  devise  to  him  in 
the  will  of  the  said  testator  James  Monypenny,  on  the  ground  that  it 
did  not  shift  from  him  on  his  accession  to  the  estates  of  Elizabeth  Jod- 
drell ;  and  he  also  claims  by  descent  as  one  of  the  co-heirs  in  gavel- 
kind of  the  testator  James  Monypenny,  in  case  the  limitations  in  the 
will  of  James  Monypenny,  succeeding  the  limitation  to  the  first  son  of 
Phillips  Monypenny  for  life,  should  be  held  to  be  void. 

The  said  Susannah  Monypenny  claims  her  said  jointure  of  300/. 
♦ftni  1  ^^^^^  *^^  ®^^^  settlement  of  1836,  *on  the  same  grounds  upon 
-*  which  her  said  son,  the  said  Robert  Phillips  Dearden  Monypenny, 
claims  his  life  estate. 

The  defendant  Elizabeth  Charlotte  Sewell  claims  a  legacy  charged  on 
the  Maytham  Hall  estate  by  the  will  of  the  said  Phillips  Monyjienny. 
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The  other  defendants,  representing  co-heirs  in  gavelkind  of  the  said 
James  Monypenny,  claim  the  said  Maytham  Hall  estate,  on  the  ground 
that  the  devises  of  the  estate  in  the  will  and  codicil  of  the  said  James 
Monypenny  after  the  devise  to  the  first  son  of  the  said  Ehillips  Mony- 
penny, were  void. 

The  questions  in  this  case  have  reference  to  these  conflicting  claims. 

The  questions  for  the  opinion  of  the  court,  were, — 

First,  what  estate  or  estates,  in  possession  or  in  remainder,  did 
Phillips  Monypenny  take  under  the  will  and  codicil  of  the  testator 
James  Monypenny  in  the  Maytham  Hall  property  ? 

Secondly,  did  Thomas  Gybbon  Monypenny  take  any,  and  what, 
estate  or  estates  in  the  Maytham  Hall  property,  under  the  same  will 
and  codicil  ? 

Thirdly,  did  Robert  Thomas  Gybbon  Gybbon  Monypenny  take  any, 
and  what,  estate  or  estates  in  the  same  property,  under  the  same  will 
and  codicil  ? 

Fourthly,  did  Phillips  Monypenny  itcquire  any,  and  what,  estate  in 
the  same  property,  under  the  recovery  of  1827  ? 

Fifthly,  did  Susannah  Monypenny  take  any,  and  what,  estate  or  in- 
terest in  the  same  property,  under  the  deed  of  the  10th  of  June,  1835  ? 

Sixthly,  did  the  co-heirs  in  gavelkind  of  the  said  testator,  at  his 
death,  take  by  descent  from  the  testator  James  Monypenny  any,  and 
what,  estate  in  the  same  property  ? 

Either  party  was  to  be  at  liberty  to  refer  to  the  will  of  the  testator 
James  Monypenny. 


♦Supplemental  Cask.  [*802 

The  said  testator  James  Monypenny  also  by  his  said  will  devised  the 
said  Lower  Maytham  Hall  estate  as  follows : — 

"  I  give  and  devise  my  said  house  called  Lower  Maytham  Hall,  with 
all  and  every  the  appurtenances,  to  the  uses,  intents,  and  purposes 
following,  that  is  to  say.  To  the  use  of  my  brother  Phillips  Mony- 
penny, and  his  assigns,  for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste ;  and,  from  and  after  the  determination 
of  that  estate,  by  forfeiture  or  otherwise,  in  the  lifetime  of  the  said 
Phillips  Monypenny,  To  the  use  of  John  Jones  and  Richard  Smith, 
their  heirs  and  assigns,  during  the  life  of  the  said  Phillips  Monypenny, 
upon  trust  to  preserve  the  contingent  uses  and  estates  hereinafter 
limited  from  being  defeated ;  and,  from  and  immediately  after  the 
decease  of  the  said  Phillips  Monypenny,  To  the  same  uses,  subject  to 
the  same  declarations,  and  with  the  same  powers,  as  are  expressed  in 
the  same  will  concerning  the  said  Maytham  Hall  estate,  subject  to  the 
limitation  thereof  to  the  use  of  the  said  Phillips  Monypenny  during  his 
life." 


i 
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The  said  testator  James  Monypenny,  by  the  said  codicil  to  hb  said 
will,  dated  the  25th  of  July,  1818,  repeated  the  same  language  with 
reference  to  the  said  Lower  Maytham  Hall  estate  as  he  had  therembe- 
fore  used  with  reference  to  the  said  Maytham  Hall  estate,  substitating 
only  the  words  "  Lower  Maytham  Hall**  for  the  words  « Maytham 
Hall." 

For  the  deaths  and  other  circumstances  material  to  the  consideration 
of  the  questions  in  this  case,  the  court  is  referred  to  the  statementfi 
contained  in  the  case  to  which  the  present  one  is  supplemental.   Those 

«A0^1  B^^^^^^^^B  ^^^  ^^  ^  ^^^  ^  ^^  inserted  in  this  place,  except  *that 
^  the  words  "  Lower  Maytham  Hall"  are  to  be  substituted  for  the 
words  <<  Maytham  Hall*'  whereyer  the  same  occur.  The  various  claims 
made  to  the  «  Lower  Maytham  Hall"  estate  are  the  same  as  those  uait 
to  the  "  Maytham  Hall*'  estate. 

The  questions  were  repeated,  substituting  in  each  the  <<  Lower  May- 
tham Hall*'  estate  for  the  «  Maytham  Hall"  estate. 

John  HodgBOTij  for  the  plaintiff,  the  eldest  son  of  the  testator's  bro- 
ther Thomas, — the  second  brother  named  in  the  will. — This  case  has 
already  been  before  the  Court  of  Exchequer,(a)  when  that  court,  not 
contenting  themselves  with  sending  a  certificate,  embodied  their  deci- 
sion in  a  considered  judgment,  holding  that  all  the  limitations  after 
that  to  the  use  of  the  first  son  of  the  body  of  Phillips  Monypenny,  were 
void  for  remoteness,  and  that  the  sons  of  Phillips  Monypenny,  if  he 
had  any,  would  not,  by  the  application  of  the  doctrine  of  ey-preSy  hare 
taken  an  estate-tail,  inasmuch  as  such  a  construction  of  the  will  would 
be  to  make  the  estate  devolve  in  a  line  of  succession  different  from  that 
which  the  testator  had  expressly  designated.  The  testator  appears  to 
have  contemplated  a  family  settlement.  Upon  the  face  of  it,  there  is 
a  devise  to  Phillips  Monypenny,  remainder  to  his  sons  in  tail  male, 
remainder  to  Thomas  Monypenny  for  life,  remainder  to  his  first  and 
other  sons  successively  in  tail  male.  A  question  may  arise  whether 
Phillips  Monypenny  does  not  take  an  estate-tail,  by  implication,  in 
remainder,  and  also  a  further  question  on  the  supplemental  case,  whe- 
ther the  limitation  may  not  operate  a  contingent  remainder  to  the 
family  of  Thomas.     For  the  heirs-at-law,  it  may  be  said  that  a  limita- 

♦ftrtdT  *^^^  *^  ^^®  ^^^'^  ^^  *^  unborn  child  is  void  for  remoteness.  The 
-*  *question,  therefore,  will  be,  whether  the  doctrine  of  remoteness 
can  apply  to  the  case  of  a  limitation  by  way  of  contingent  remainder. 
In  Cole  V.  Sewell,  4  Drury  &  W.  1,  Sir  E.  Sugden,  C,  says :  « It  is 
now  perfectly  well  settled,  that,  where  a  limitation  is  to  take  effect  sj; 
a  remainder,  remoteness  is  out  of  the  question ;  for,  the  given  limita- 
tion is  either  a  vested  remainder,  and  then  it  matters  not  whether  it 
ever  vested  in  possession,  because  the  previous  estate  may  subsist  for 
centuries,  or  for  all  time ;  or  it  is  a  contingent  remainder,  and  then, 

(a)  16  M.  A  W.  418.t 
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by  the  rule  of  law,  unless  the  event  upon  which  the  contingency  de- 
pends, happens,  bo  that  the  remainder  may  vest  eo  instanti  the  pre- 
ceding limitation  determines,  it  can  never  take  effect  at  all."  And  this 
doctrine  is  adverted  to  in  Sugden's  Law  of  Real  property,  116  et  seq. 
Mr.  Jarman(a)  and  Mr.  Lewis  (i)  came  to  a  different  conclusion.  The 
rule  is  settled  as  to  executory  devises,  in  Cadell  v.  Palmer,  8  M.  & 
Scott,  571  (E.  C.  L.  R.  vol.  80),  10  Bingh.  140  (E.  C.  L.  R.  vol.  25). 

The  doctrine  of  cy-preB  is  adopted  for  the  purpose  of  giving  effect  to 
the  intention  of  the  testator,  where  it  could  not  be  carried  into  effect 
modo  etformd.  The  cases  usually  cited  on  this  subject,  are  Nicholl  v. 
Nicholl,  2  W.  Bl.  1149,  and  Pitt  v.  Jackson,  8  Bro.  C.  C.  51 :  and 
there  is  also  a  case  of  Vanderplank  v.  King,  8  Hare,  1.  The  Court 
of  Exchequer,  in  the  opinion  they  have  given  upon  this  case,  observe 
upon  those  authorities. 

The  First  Institute,  27,  Dubber  v.  Trollope,  Ambler,  453,  Robinson 
V.  Robinson,  1  Burr.  88,  2  Ves.  225,  Mellish  v,  Mellish,  2  B.  &  C.  520 
(E.  C.  L.  R.  vol.  9),  3  D.  4;  R.  804  (E.  C.  L.  R.  vol.  16),  and  Doe  d. 
Herbert  t;.  Selby,  2  B.  &  C.  926,  4  D.  &  R.  608  (E.  C.  L.  R.  vol.  16), 
were  also  cited :  and  it  was  *submitted  that  the  answer  to  the  r;^^^^ 
first  question  should  be,  that  Phillips  Monypenny  took  an  estate  ^ 
for  life,  with  remainder  to  his  sons  in  tail  male,  remainder  to  Thomas 
Monypenny  for  life,  with  remainder  to  his  sons  in  tail  male, — ^to  the 
second,  that  Thomas  Gybbon  Monypenny  took  an  estate  for  life  in 
remainder,  determinable  upon  his  accession  to  the  Joddrell  estate, — to 
the  third,  that  Robert  Thomas  Gybbon  Gybbon  Monypenny  took  an 
estate-tail  in  remainder  (now  fallen  into  possession), — to  the  fourth,  that 
Phillips  Monypenny  acquired  no  estate  by  the  recovery, — to  the  fifth, 
that  Susannah  Monypenny  took  nothing  under  the  deed  of  the  10th 
of  June,  1835, — ^and  to  the  sixth,  that  the  co-heirs  in  gavelkind  took 
nothing  by  descent  from  the  testator. 

(7.  Eall^  for  the  defendant  Thomas  Gybbon  Monypenny,  contended 
for  the  same  construction  of  the  will  as  that  contended  for  by  Hodgson, 
except  that  he  insisted  that  the  interest  of  Thomas  Gybbon  Monypenny 
was  not  affected  by  his  accession  to  the  Joddrell  estates.  He  cited  and 
commented  upon  the  following  authorities, — Nicholl  v,  Nicholl,  2  W. 
Bl.  1159,  Fearne,  Cont.  R.,  10th  edit.  205,  n.,  Stackpoole  v.  Stack- 
poole,  4  Drury  &  W.  320,  Pitt  v.  Jackson,  2  Bro.  C.  C.  51,  Humber- 
ston  V.  Humberston,  1  P.  Wms.  382,  Robinson  v.  Hardcastle,  2  T.  R. 
241,  Brudenell  v.  Elwes,  1  East,  442,  451,  Routledge  v.  Dorril,  2  Ves. 
jun.  857,  864,  Vanderplank  v.  King,  8  Hare,  1,  Butler's  note  in  Fearne 
Cont.  R.  10th  edit.  206,  Williams  v.  Scale,  6  Hare,  289,  258,  Langston 
V.  Langston,  2  Clark  &  Fin.  194,  Chorlton  v,  Craven,(c)  Mellish  v.  Mel- 
lish, 2  B.  &  C.  520,  3  D.  &  R.  804,  Dyer,  179  b,  pi.  45,  Robinson  on 

(a)  See  2  JArntan  on  WUIji,  727. 

(6)  See  Lewie  od  Perp.  408,  410,  603;  Supplement^  103,  e<  Mq, 

(e)  Cited,  2  B.  A  G.  624  (B.  C.  L.  B.  toI.  9). 
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*«on  G*^®^'^'^^?  120,  n.  {x)  123,  Dubber  t;.  Trollope,(a)  Lewis  *v.  Pux- 
^^^J  ley,  16  M.  &  W.  783,t  Doe  d.  GalHni  v.  Gallini,  5  B.  &  Ad.  621 
(E.  C.  L.  R.  vol.  27),  3  Ad.  &  E.  340  (E.  C.  L.  R.  vol.  30),  Ellicombc 
V.  Gompertz,  3  Mylne  &  C.  127,  152,  Stanley  v.  Lennard,  1  Eden,  87, 
Tarbuck  t;.  Tarbuck,  4  Law  J.,  N.  S.,  Ch.  129.(5)  Morse  r.  Lord  Or- 
monde, 1  Russ.  382,  Malcolm  t;.  Taylor,  2  Russ.  &  M.  416,  421,  Hayes 
on  Limitations  to  Heirs  in  Tail,  43,  2  Jarman  on  Wills  (Ist  edit.),  398, 
Wight  V,  Leigh,  15  Ves.  564,  Attorney-General  r.  Sutton,  1  P.  Wms. 
754,  Langley  v.  Baldwin,  1  Eq.  Ca.  Abr.  185,  pi.  28,((?)  Parr  v.  Swin- 
dels,  4  Russ.  283,  Doe  d.  Bean  v.  Halley,  8  T.  R.  5,  Longhead  v.  Phelps, 
2  W.  Bla.  704,  Proctor  v.  The  Bishop  of  Bath  and  Wells,  2  H.  Bla.  358, 
Minter  v.  Wraith,  13  Simons,  52,  Machell  t;.  Weeding,  8  Simons,  4, 
Doe  d.  Barnard  v.  Reason,((2)  1  Inst.  §  31,  Co.  Litt.  22,  and  Fearne's 
Gont.  Rem.  10th  edit.  252. 

Willeock,  who  appeared  for  the  heirs  in  gavelkind,  objected  to  be 
heard  before  Malins^  who  appeared  for  Robert  Phillips  Dearden  Mony- 
penny,  contending  that,  inasmuch  as  all  the  parties  were  arrayed  against 
his  clients,  he  ought  to  have  an  opportunity  of  answering  all  the  argn- 
ments  that  could  be  urged  against  them. 

Malins  submitted,  that,  as  his  client  was  in  possession,  he  was  en- 
titled first  to  hear  upon  what  grounds  it  was  sought  to  dispossess  him. 

GoLTMAK,  J. — Mr.  ffodgsorij  Mr.  iTaZZ,  and  Mr.  Malins  are  all  equally 
interested  in  opposing  the  claim  of  the  heirs-at-law.  The  proper 
course,  therefore,  will  be,  for  Mr.  Malins  to  answer  the  arguments  of 

*M71  ^^'  *^^^9^^^  ^^^  ^^*  Sally  and  then  to  argue  against  Mr.  WtU" 
•^  cock* 8  clients ;  and  for  Mr.  Malins  to  reply  to  Mr.  Willeacky  and 
Mr.  Hodgson  to  reply  generally. 

Malins  (with  whom  was  Faber),  for  Robert  Phillips  Dearden  Mony- 
penny,  contended  that  the  testator's  brother  Phillips  Monypenny  took 
an  estate-tail  in  the  Maytham  Hall  estate,  and,  by  the  recovery  suffered 
by  him  in  Michaelmas  Term,  1827,  acquired  an  absolute  estate  in  fee- 
simple  therein.  He  cited  and  commented  upon  the  following  authori- 
ties,— Stanley  v,  Lennard,  1  Eden,  87,  Seaward  v.  Willock,  5  East, 
198,  Loddington  t;.  Kime,  1  Salk.  224,  1  Lord  Raym.  203,  3  Lev.  431, 
Carter  v,  Barnardiston,  3  Bro.  P.  G.  64,  Doe  d.  Cock  v.  Cooper,  1  East, 
229,  Doe  d.  Wright  v.  Jesson,  5  M.  &  Selw.  95,  Doe  d.  Blandford  v. 
Applin,  4  T.  R.  82,  2  Jarman  on  Wills  (1st  edit.),  280—284,  Jesson  r. 
Wright,  2  Bligh,  1,  Doe  d.  Bosnall  v.  Harvey,  4  B.  &  G.  610  (E.  C. 
L.  R.  vol.  10),  7  D.  &  R.  78  (E.  G.  L.  R.  vol.  16),  Doe  d.  Atkinson  r. 
Featherstone,  1  B.  &  Ad.  944  (E.  C.  L.  R.  vol.  20),  Fetherston  t». 
Fetherston,  3  Clark  &  Fin.  67,  9  Bligh,  N.  S.  237,  Doe  d.  Tremewen 

(a)  Cited  in  Minahall  v.  Miosball,  1  Atk.  412. 

(&)  Cited  2  Junnan  on  Willi,  2d  edit  390. 

(<)  Cited  1  P.  Wmt.  ?59. 

{d)  Cited  in  Doe  d.  Bourne  v.  Holmes,  8  Will.  2U 
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V.  Permewen,  11  Ad.  &  E.  431  (E.  C.  L.  R.  vol.  39),  3  P.  &  D.  308, 
Trash  v.  Wood,  4  Mylne  &  C.  324,  Campbell  v.  Harding,  2  Russ.  k  M. 
390,  Doe  d.  Cotton  v.  Stenlake,  12  East,  515,  Doe  d.  Bean  v,  Hallej, 
8  T.  R.  5,  Langley  v.  Baldwin,  1  Eq.  Ca.  Abr.  185,  pi.  29,  Attorney- 
General  V.  Sutton,  1  P.  Wms.  754,  Humberston  v.  Humberston,  1  P. 
Wms.  332,  Wight  v.  Leigh,  15  Ves.  564,  Doe  d.  Gallini  v.  Gallini,  5 
B.  k  Ad.  621  (E.  C.  L.  R.  vol.  27),  3  Ad.  &  E.  340,  Parr  v.  Swindels, 
4  Russ.  283,  Bamfield  v.  Popham,  1  P.  Wms.  54,  Salk.  236,  2  Vem. 
427,  449,  Blackborn  v,  Edgley,  1  P.  Wms.  605,  Doe  d.  Liversage  t;. 
Vaughan,  5  B.  &  Aid.  464  (E.  C.  L.  R.  vol.  7),  1  D.  &  R.  52  (E.  C. 
L.  R.  vol.  16),  ♦Foster  v.  The  Earl  of  Romney,  11  East,  594,  r^gQg 
Denn  d.  Briddon  v.  Page,  11  East,  603,  n..  Hay  v.  The  Earl  of  L 
Coventry,  3  T.  R.  83,  Ellicombe  v.  Gompertz,  3  Mylne  k  Cr.  127, 
Trickey  v.  Trickey,  3  Mylne  k  K.  560,  Morse  v.  Lord  Ormonde,  1 
Russ.  382,  Driver  d.  Edgar  t;.  Edgar,  Cowp.  379,  Fearne's  Cont.  R. 
10th  edit.  204,  205,  Page  v.  Hayward,  2  Salk.  570,  Fountain  v.  Gooch, 
4  Bac.  Abr.  262,  Legacies  mid  Devises  (D),  Robinson  v,  Robinson,  11 
Beavan,  371,  Doe  d.  Jones  t;.  Davies,  4  B.  ft  Ad.  43  (E.  C.  L.  R.  vol. 
24),  Chorlton  v.  Craven.(n)  [Maule,  J.,  referred  to  Lord  Dungannon 
V.  Smith,  12  Clark  k  Fin.  546,  1  Drury  &  W.  509,  and  Doe  d.  Woodall 
^  Woodall,  3  C.  B.  349  (E.  C.  L.  R.  vol.  54).] 

Coote^  for  Susannah  Moneypenny,  who  claimed  under  the  settlement 
of  the  10th  of  June,  1835,  upon  the  same  grounds  upon  which  Robert 
Phillips  Dearden  Monypenny  claimed  his  life  estate,  contended  that 
Phillips  Monypenny  took  an  estate  in  tail  general,— citing  Doe  d. 
Burrin  v.  Charlton,  1  M.  &  G.  429  (E.  C.  L.  R.  vol.  39),  1  Scott,  N. 
R.  290,  and  Recce  v.  Steel,  2  Simons,  233. 

Willcock,  for  the  heirs  in  gavelkind,  contended  that  Phillips  Mony- 
penny took  an  estate  for  life  only,  with  remainder  to  his  eldest  son  for 
life  ;  and  that  all  the  subsequent  remainders  were  void  for  remoteness, — 
so  that,  on  the  decease  of  Phillips  Monypenny  in  1841,  without  issue, 
the  co-heirs  of  the  testator  became  entitled.  He  cited  and  observed 
upon  the  following  authorities, — Brudenell  v,  Elwes,  7  Ves.  390,  But- 
ler's note  to  Fearne's  Cont.  R.  10th  edit.  204,  Chapman  d.  Oliver 
*v.  Brown,  3  Burr.  1626,  Wight  v.  Leigh,  15  Ves.  564,  Doe  d.  ^^^.^^ 
Gallini  r.  Gallini,  5  B.  &  Ad.  621  (E.  C.  L.  R.  vol.  27),  3  Ad.  L  ^^^ 
k  E.  340  (E.  C.  L.  R.  vol.  30),  Doe  d.  Burrin  t;.  Charlton,  1  M.  ft  G. 
429  (E.  C.  L.  R.  vol.  39),  1  Scott,  N.  R.  290,  Nicholl  v.  Nicholl,  2  W. 
Bla.  1151^,  Langs  ton  v,  Langston,  2  Clark  k  Fin.  194,  Pitt  v.  Jackson, 
2  Bro.  C.  C.  51,  Smith  v.  Lord  Camelford,  2  Ves.  jun.  698,  711,  Bru- 
denell r.  Elwes,  1  East,  450,  Stackpoole  v,  Stackpoole,  4  Drury  ft  W. 
320,  Sonier\ille  v.  Lethbridge,  6  T.  R.  213,  Seaward  v.  Willock,  5 
East,  198,  Vanderplank  v.  King,  3  Hare,  1,  16,  Jesson  v.  Wright,  2 
Bligh,  1,  Fetherston  v.  Fetherston,  3  Clark  ft  Fin.  67,  9  Bligh,  N.  S. 

(a)  Cited  in  MellUh  v.  MeUlsh,  2  B.  A  G.  624  (E.  C.  L.  R.  vol.  9). 
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287,  Colson  v.  Colson,  2  Stra.  1125,  Doe  d.  Blandford  v.  Applio,  4  T. 
B.  82,  Blackborn  v.  Edgley,  1  P.  Wms.  605,  Reece  t^.  Steel,  2  Simons, 
233,  and  Ghorlton  v.  Graven,  (a) 

Bagshawe,  for  a  person  who  claimed  under  one  of  the  co-heirs  in 
gavelkind,  observed  upon  Blackborn  v.  Edgley,  1  P.  Wms.  605,  and 
Yanderplank  v.  King,  3  Hare,  1,  and  cited  Beard  v.  Wescott,  5  Taunt. 
393  (E.  C.  L.  R.  vol.  1),  5  B.  &  Aid.  801  (E.  C.  L.  R.  vol.  7). 

MalinSy  in  reply  to  Willeock  and  Bagihawe^  referred  to  Doe  d.  Com- 
berbach  v.  Perryn,  3  T.  R.  484,  Lord  Dungannon  v.  Smith,  12  Clark 
&  Fin.  546,  1  Drury  &  W.  509,  Mortimer  v.  West,  2  Simons,  274,  and 
Brooke  v.  Turner,  2  N.  C.  422  (E.  C.  L.  R.  vol.  29),  2  Scott,  611, 
(E.  C.  L.  R.  vol.  30). 

*8im       *WiUeock  observed  upon  Mortimer  v.  West  and  Brooke  r. 
^  Turner. 

Hodgson  replied  generally. 

The  following  certificate  was  afterwards   sent  to  Vice-Chancellor 

WlORAM : — 

<<  This  case  has  been  argued  before  us  by  counsel :  we  have  consid- 
ered it,  and  are  of  opinion  as  follows : — 

<<  1.  We  are  of  opinion  that  Phillips  Monypenny  took  an  estate  for 
life,  in  remainder  after  the  life-estate  of  the  widow,  Mary  Monypenny. 

<<  2.  We  think  that  Thomas  Gybboa  Monypenny  took  an  estate  for 
life  in  remainder  after  the  life-eststr  of  ^Phillips  Monypenny,  contin- 
gent on  Phillips  Monypenny  not  leaving  any  issue  at  his  decease,  and 
determinable  on  Thomas  Gybbon  Monypenny's  becoming  entitled  to 
the  estates  of  Elizabeth  Joddrell ;  and  also  a  remainder  in  tail  general 
after  the  estate-tail  of  Robert  Thomas  Gybbon  Gybbon  Monypenny. 

«  3.  We  think  that  Robert  Thomas  Gybbon  Gybbon  Monypenny 
took  a  contingent  remainder  in  tail  male  after  the  determination  of  the 
life-estate  of  his  father. 

« 4.  We  think  that  Phillips  Monypenny  acquired  no  estate  or  in- 
terest under  the  recovery. 

«  5.  We  think  that  Susannah  Monypenny  took  no  estate  or  interest 
under  the  said  deed. 

<<  6.  We  think  the  co-heirs  in  gavelkind  took  a  remainder  in  fee 
after  the  several  estates  above  mentioned. 

«W.  H.  Maulb. 

Jan.  12, 1850.  <<  C.  Cresswell. 

«E.  V.  Williams.  "(J) 

(a)  Cited  in  MellUb  v.  MeUisb,  £  B.  A  G.  624  (S.  G.  L.  R.  roL  9). 

(6)  For  the  nUimate  reault  of  the  CAse  in  equity,  aee  7  Hare,  608  and  (on  appeal)  2 1)e  Gez,. 
M'N.  A  0. 146. 

And  aee  Doe  d.  ETen  e.  Ward,  18  Q.  B.  107  (E.  C.  L.  R.  toL  83),  Doe  d.  Even  v.  Challif,  IS 
Q.  B.  224,  281. 
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•SERRELL  V.  THE  DERBYSHIRE,  STAFFORDSHIRE,  ^^^ 
and  WORCESTERSHIRE  JUNCTION  RAILWAY  COM-  •-  °^^ 
PANY.     June  11. 

A.,B.f  and  C,  three  directors  of  a  railwaj  oompnny,  in  frnnd  of  the  eompanj,  drew  a  check  npoii 
the  company's  bankers  in  favoar  of  one  of  their  body.  This  cheek,  though  bearing  the  st^mp 
usually  impressed  upon  documents  issued  by  the  company,  end  countersigned  by  the  secre- 
tary, did  not  upon  the  face  of  it  purport  to  be  drawn  on  behalf  of  the  company,  nor  did  the 
drawers  describe  themselves  therein  as  directors : — Held,  that  the  company  were  not  liable  for 
the  amount  to  a  bon&  fide  holder  for  value. 

Whether  one  who  takes  nn  overdue  check  takes  it  subject  to  its  equities, — as  in  the  case  of  an 
overdue  bill  of  exchange — Quare, 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration 
was  on  a  banker's  check  alleged  to  have  been  drawn  by  the  defendants 
on  Messrs.  Hankey,  payable  to  Daniel  Turton  Johnson,  for  the  sum  of 
420/.,  and  by  him  transferred  to  the  plaintiff,  who  sued  as  lawful  bearer 
of  the  same. 

There  was  also  a  count  upon  an  account  stated. 

The  defendants  pleaded,  to  the  first  count, — ^first,  that  they  did  not 
make  the  check,  modo  etformd, — secondly,  that  the  check  was  not  duly 
presented  for  payment, — thirdly,  that  the  defendants  had  not  due  notice 
of  the  non-payment  of  the  check, — fourthly,  that  the  check  was  de- 
livered to  Daniel  Turton  Johnson  by  the  directors  of  the  Derbyshire, 
Staffordshire,  and  Worcestershire  Junction  Railway  Company,  for  re- 
muneration to  him  as  a  director  of  the  said  company,  but  that  no  deter- 
mination as  to  such  remuneration  was  ever  come  to  by  the  said  company 
at  a  general  meeting  thereof,  and  that  the  plaintiff  took  the  check  with 
notice  of  these  facts, — fifthly,  a  similar  plea  to  the  fourth,  but,  instead 
of  alleging  that  the  plaintiff  took  the  check  with  notice,  alleging  that 
he  took  it  after  the  expiration  of  a  reasonable  time  for  presenting  it  for 
payment, — sixthly,  a  similar  plea  to  the  fourth,  but,  instead  of  alleging 
that  the  plaintiff  took  the  check  *with  notice,  alleging  that  he  ci^oHQ 
was  the  bearer  thereof  without  value, — seventhly,  a  similar  plea  *■ 
to  the  fourth,  but,  instead  of  alleging  that  the  plaintiff  took  the  check 
with  notice,  alleging  that  he  took  it  on  certain  terms  and  conditions 
which  he  had  violated ;  and,  to  the  last  count, — eighthly,  that  they  did 
not  promise  modo  et  formd. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  eighth  pleas, 
and  replied  de  injurid  to  the  fourth,  fifth,  sixth,  and  seventh. 

The  cause  came  on  to  be  tried  before  Wildb,  C.  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1848,  when  a  verdict  was  found  for 
the  plaintiff  for  the  amount  of  the  check  and  interest,  subject  to  th 
opinion  of  the  court  upon  the  following  case, — ^power  being  reserved  to 
the  court  to  draw  any  inference  or  conclusion  from  the  evidence  which 
a  jury  might  have  drawn  at  Nisi  Pritis,  and  to  consider  the  questions 
as  to  the  admissibility  of  evidence  as  reserved  at  the  trial : — 
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The  foIIowiDg  is  a  fac  simile  of  the  check,  and  of  the  stamp  or  mark 
thereon  impressed ;  and  it  was  agreed  between  the  parties  that  the  ori- 
ginal check  should,  if  required,  be  produced  by  the  plaintiff  to  the  court 
The  check  was  not  under  the  common  seal  of  the  company. 

«  London,  August  13,  1847. 
"Messrs.  Hankey, 

<'Pay  Daniel  Turton  Johnson,  Esq., 
or  bearer,  four  hundred  and  twenty  pounds. 

<<  4202.  Os.  Od. 

«  J.  M.  Mathew, 

«  W.  Kino. 

"  E.  J.  Spiers. 
«R.  S.  Mackenzie,  Sec." 

*ftl  «n       *The  date  stamp  impressed  upon  the  check  was  put  upon  all 
•^  the  documents  of  the  company. 

Upon  the  trial,  on  the  part  of  the  plaintiff,  the  act  of  parliament 
establishing  the  company  was  produced,  and  the  same  was  to  be  con- 
sidered as  forming  part  of  the  case,  and  was  to  be  referred  to  by  either 
side  upon  the  argument.  The  afCt  received  the  Boyal  assent  on  the  2d 
July,  1847. 

The  company  had  been  in  existence  for  the  purpose  of  obtaining  the 
act  for  about  two  years  previously ;  and  the  parties  whose  names  appear 
as  the  drawers  of  the  check,  as  well  as  Daniel  Turton  Johnson,  the 
payee,  had  been  directors  of  the  company  during  the  whole  of  that 
time,  and  were  such  directors  when  the  check  was  made.  The  act 
nominated  five  persons  as  the  first  five  directors  of  the  company,  viz.. 
Sir  John  Foster  Fitzgerald,  Daniel  Turton  Johnson,  William  King, 
John  Mee  Mathew,  and  Edmund  John  Spiers,  and  incorporates  with  it 
the  Companies  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16. 

The  check  mentioned  in  the  declaration  was  produced ;  and,  after 
the  evidence  hereafter  mentioned,  after  proof  of  the  handwriting  of  the 
three  persons  whose  names  were  subscribed  as  drawers,  and  of  Macken- 
zie, the  secretary  of  the  company,  was  read. 

The  evidence  of  the  circumstances  under  which  the  check  was  drawn, 
was  to  the  following  effect : — 

The  three  persons  by  whom  the  said  check  is  drawn,  were  three  of 
the  directors  of  the  said  company,  as  before  mentioned. 

The  first  general  meeting  of  the  proprietors  was  held  on  the  29th  of 
December,  1847. 

Upon  the  13th  of  August,  1847,  a  meeting  took  place  of  the  five 
directors  before  mentioned,  viz..  Sir  John  Foster  Fitzgerald,  Daniel 
Turton  Johnson,  William  King,  John  Mee  Mathew,  and  Edmund  John 
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Spiers;  *and  at  that  meeting  a  resolution  was  entered  into  that  r^ito-i^ 
each  attending  director  should  receive  remuneration  for  his  ser-  ^ 
vices  prior  to  the  passing  of  the  act ;  and  a  certain  sum  was  agreed  to 
be  appropriated  to  the  purpose  of  such  remuneration.  There  were 
twentv-five  directors.  The  number  of  meetings  which  had  been  held 
was  ascertained,  and  the  whole  twenty-five  directors  counted  as  having 
attended  such  meetings ;  and  the  amount  appropriated  as  the  remune- 
ration was  then  divided  amongst  the  five  directors  who  actually  attended : 
and,  by  this  arrangement,  600  guineas  was  appropriated  to  the  chair- 
man, and  400  guineas  to  each  of  the  other  four  directors ;  and  the 
check  upon  which  this  action  is  brought  was  one  of  those  drawn  under 
the  above  arrangement  as  the  remuneration  to  be  paid  to  Daniel  Turton 
Johnson,  one  of  the  directors. 

Edmund  John  Spiers,  one  of  the  five  directors  who  attended  the 
meeting  at  which  the  before-mentioned  resolution  was  adopted,  objected 
to  the  proceeding  altogether ;  but  the  chairman,  who  was  also  counsel 
for  the  company,  advised  the  directors  that  the  proceeding  was  per- 
fectly legal ;  and  the  resolution  was  therefore  adopted.  Spiers  then 
objected  to  the  amount,  and  stated  that  he  could  produce  instances  of 
companies  that  were  paying  dividends,  in  which  the  remuneration  to 
the  directors  was  less  than  the  amount 'then  proposed  to  be  allowed; 
but  the  other  directors  insisted  that  the  proposed  sum  was  inadequate 
as  a  compensation  for  the  trouble  they  had  taken.  Some  other  allow- 
ances were  also  made  to  the  directors  for  expenses.  Four  other  checks 
were  drawn  at  the  same  time  in  favour  of  the  four  other  directors. 
Spiers  received  his  check,  because  he  was  told,  that,  if  he  did  not,  the 
other  directors  would  divide  the  amount  appropriated  to  him,  and  the 
oompany  would  gain  nothing  by  his  not  taking  it. 

At  the  time  the  checks  were  drawn,  the  company  *had  no  ri^o-tf^ 
funds  to  pay  them,  and  it  was  agreed  that  the  checks  should  not  ^ 
be  presented  until  the  bankers  should  have  funds  wherewith  to  pay 
them  ;  and  that,  whenever  that  time  should  come,  all  the  checks  should 
be  presented  together,  so  that  no  one  should  have  an  unfair  start. 

A  call  was  made  prior  to  the  general  meeting  which  was  held  on  the 
29th  of  December,  1847.  The  previous  payment  of  the  call  was  a 
necessary  qualification  to  attend  such  meeting. 

Before  the  day  of  meeting,  in  order  to  qualify  the  directors  to  attend 
the  meeting,  credit  was  given  to  them  as  having  paid  the  amount  of  the 
call  due  by  them  respectively ;  but  in  fact  no  such  payments  were  made, 
but  the  amounts  of  such  call  were  credited  as  a  remuneration  to  the 
directors  in  respect  of  their  services  during  the  six  months  between  the 
passing  of  the  act  and  the  date  of  the  general  meeting. 

The  check  in  question  was  presented  for  payment  by  the  bankers  of 
the  plaintiflf  on  his  behalf  on  the  6th  of  October,  1847,  when  it  was 

VOL.  IX. — Hi 


S15      SERRELL  r.  DERBYSHIRE  RAILWAY  CO.    T.  T.  1850. 


(iL:>bonoured ;  and  notice  of  dishonour  was  giren  to  the  companj  on  the 
7th  of  October. 

The  evidence  on  the  part  of  the  plaintiff,  of  the  consideration  given 
by  him  for  the  check,  and  in  explanation  of  the  delay  that  had  been 
incurred  in  the  presentment,  was  to  the  following  effect, — that  the  check 
was  seen  in  the  plaintifi''s  possession,  by  his  clerk,  the  latter  end  of 
Augusty  1847;  that  Johnson,  the  payee  of  the  check,  in  August, 
requested  the  plaintiff  not  to  present  the  check,  saying  to  the  effect 
that  he  had  promised  the  directors  it  should  not  be  presented.  The 
witness  could  not  say  it  was  not  mentioned  in  the  plaintiff's  presence 
that  the  check  was  given  for  remuneration  to  the  directors. 
*81  fil  "^  letter  from  Johnson  to  the  plaintiff  was  read  in  ^evidence, 
■^  stating  that  the  plaintiff  must  not  pay  in  the  check  until  John- 
son should  tell  him  to  do  so ;  that  Johnson  would  bo  at  the  board  that 
day,  and  hoped  an  arrangement  would  be  made  for  payment ;  that  the 
calls  were  responded  to  slowly,  but  surely ;  that  Johnson  relied  on  the 
plaintiff  keeping  his  check  until  he  (Johnson)  should  have  seen  the 
directors. 

The  defendants*  counsel  objected  to  the  reception  of  the  evidence  of 
the  above-mentioned  communications  between  Johnson  and  the  plaintiff: 
and  the  evidence  was  received  subject  to  the  objection. 

An  indenture  of  mortgage  was  given  in  evidence,  dated  the  5th  of 
November,  1846,  between  the  plaintiff  and  Johnson,  reciting  a  loan  of 
'20001,  by  the  plaintiff  to  Johnson,  and  assigning  certain  securities  for 
such  loan,  and  containing  a  covenant  to  pay  the  amount  and  interest 
on  or  before  the  8th  of  May,  1847. 

The  several  following  checks  drawn  by  the  plaintiff  upon  his  bankers, 
payable  to  Johnson,  were  read  in  evidence : — 

23d  August,  1847.  Check  for  69Z.  10«.  This  check  was  received 
by  Johnson,  and  paid  by  the  plaintiff's  bankers. 

18th  August,  1847.  Check  for  1201.  This  check  was  proved  to  be 
in  Johnson's  possession  on  the  18th  of  August,  1847,  and  to  have  been 
paid  by  the  plaintifl'^s  bankers. 

26th  August,  1847.  Check  for  1001,  This  check  was  also  proved 
to  have  been  given  to  Johnson  on  its  date,  and  afterwards  paid  by  the 
plaintiff's  bankers. 

Evidence  was  also  given  of  several  requests  by  Johnson  to  the  plain- 
tiff not  to  present  the  check,  accompanied  by  statements  that  it  was  the 
wish  of  the  directors  that  the  check  should  not  be  presented  at  present. 
This  evidence  was  objected  to,  and  received  in  manner  before  stated. 
*R171  *^^  ^*^  *'^^  proved  that  other  moneys  and  checks  had  passed 
■*  between  the  plaintiff  and  Johnson;  and  applications  by  the 
plaintiff  to  Johnson  for  payment  of  the  mortgage  were  proved  to  have 
been  made  before  the  receipt  of  the  check  in  question. 

It  was  proved  by  Messrs.  Hankey  &  Co.'s  clerk  that  the  three  per- 
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sons  who  signed  the  check  in  question  had  no  joint  account  at  Messrs. 
Hankej  &  Co.'s;  that  the  company  had  an  account;  and  that  cheeks 
to  the  extent  of  fifty  or  sixty,  drawn  by  three  of  the  directors  of  the  com- 
pany,  had  been  paid  by  the  bankers  on  cu:count  of  the  company, {a)  This 
evidence  was  also  objected  to,  and  received  subject  to  the  objection. 

K  the  court  should.be  of  opinion  that  the  plaintiff  was  entitled  to 
recover,  a  verdict  was  to  be  entered  for  him  for  the  amount  of  the 
check  and  interest :  otherwise,  a  nonsuit  was  to  be  entered. 

Byles,  Serjt.  (with  whom  was  Simon) j  for  the  plaintiff.  (6) — The  r*o^« 
questions  raised  upon  this  case  are, — *first,  whether  the  directors  ^ 
of  this  company  had  power  to  draw  checks  at  all, — secondly,  whether 
this  check  purports  to  be  the  check  of  the  company, — and,  thirdly, 
whether  the  plaintiff  was  a  holder  for  value,  and  without  notice  of  any 
fraud  or  illegality.  In  the  first  place,  it  is  submitted  that  the  directors 
clearly  had  power  to  draw  checks.  This  depends  upon  the  construction 
of  the  local  act,  10  &  11  Vict.  c.  ex.  The  Ist  section  of  that  act  incor- 
porates with  it  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  16),  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
18),  and  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
20).  The  4th  section  gives  the  names  of  the  three  persons  who  signed 
the  check  in  question,  as  members  of  the  company,  and  in  s.  14  they 
are  named  directors.  The  payee  of  the  check  also  was  a  director  at 
the  time  of  the  passing  of  the  special  act.  And  by  s.  54,  the  expenses 
incurred  in  the  formation  of  the  company  are  to  constitute  the  first 
charge  upon  its  funds.  The  powers  of  the  directors  are  defined  by  ss. 
90  and  91,  the  former  of  which  enacts  that  "  the  directors  shall  have 
the  management  and  superintendence  of  the  affairs  of  the  company, 
and  they  may  lawfully  exercise  all  the  powers  of  the  company,  except 
as  to  such  matters  as  are  directed  by  this  or  the  special  act  to  be  trans- 
acted by  a  general  meeting  of  the  company,  but  all  the  powers  so  to  be 
exercised  shall  be  exercised  in  accordance  with  and  subject  to  the  pro- 
visions of  this  and  the  special  act ;  and  the  exercise  of  all  such  powers 

(a)  Those  words  were  added  to  the  case  at  the  suggestion  of  the  court. 

(6)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows: — 

*'  1.  That  the  check  in  question  was  the  check  of  the  company,  and  that  the  company  wore 
and  are  liable  to  the  plaintiff  as  bearer  : 

"  2.  That  the  check  i.s  drawn  in  accordance  with  the  97th  section  of  the  Companies  Clanses 
Consolidation  Act,  IS45  (S  <&  9  Vict  o.  18),  being  signed  bj  two  directors  of  the  company;  and 
that  it  safficiently  appears  on  the  face  of  the  instrument  that  it  was  signed  by  the  three 
individoals  whoso  names  are  at  the  foot  as  directors,  and  not  as  individuals, — the  stamp  set 
against  their  names  identifying  them  in  that  character,  and  the  countersignature  of  the  secretary 
also  Indicating  that  it  was  an  act  of  the  company : 

"3.  That,  if  there  were  any  doubt  as  to  this  on  the  document  itself,  there  was  abundant  evi- 
dence to  satisfy  the  court  or  a  jury  that  it  was  in  fact  a  check  of  the  eompany,  and  not  of  the 
indiridual  parties  whose  names  appeared  at  the  foot : 

*'4.  That  delay  in  presentment  could  not  per  te  affect  the  right  of  the  plaintiff  to  sne  the 
drawers,  no  damage  having  been  sustained  by  the  company  by  reason  of  such  delay ; 

"  5.  That  there  was  no  evidence  to  leave  to  the  jury,  and  none  from  which  the  conrt  oonld 
infer  that  the  plaintiff  took  the  cheek  with  a  knowledge  of  the  purpose  for  which  it  waa  drawn:  ^ 
"  6.  That  there  was  sufficient  evidence  of  Taloe  given  by  the  plaintiff." 
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sbftU  be  subject  also  to  the  control  and  regulation  of  any  general  meet- 
«A1<)1  ^°S  specially  ^convened  for  the  purpose,  but  not  so  as  to  render 

-'  invalid  any  act  done  by  the  directors  prior  to  any  resolntioD 
pnased  by  such  general  meeting."     And  s.  91  enacts,  that,  <<  except  as 
otherwise  provided  by  the  special  act,  the  following  powers  of  the  com- 
puny,  that  is  to  say, — the  choice  and  removal  of  the  directors,  except 
a^  hereinbefore  mentioned,  and  the  increasing  or  i-educing  their  number 
where  authorized  by  the  special  act,  the  choice  of  auditors,  the  de- 
termination as  to  the  remuneration  of  the  directors,  auditors,  treasurer, 
and  secretary,  the  determination  as  to  the  amount  of  money  to  be  bor- 
r<>wed  on  mortgage,  the  determination  as  to  the  augmentation  of  capital, 
4od  the  declaration  of  dividends, — shall  be  exercised  only  at  a  genera] 
meeting  of  the  company/'     Then,  the  95th  section  having  empowered 
the  directors  to  form  committees,  and  to  grant  to  such  committees 
respectively  power  on  behalf  of  the  company  to  do  any  acts  relating  to 
the  affairs  of  the  company  which  the  directors  could  lawfully  do,  and 
which  they  should  from  time  to  time  think  proper  to  intrust  to  them, 
the  97th  section  provides  that  <<  the  power  which  may  be  granted  to  any 
auch  committee  to  make  contracts,  as  well  as  the  power  of  the  directors 
to  make  contracts  on  behalf  of  the  company,  may  lawfully  be  exercised 
qa  follows,  that  is  to  say, — With  respect  to  any  contract  which,  if  made 
between  private  persons,  would  be  by  law  required  to  be  in  writing, 
and  under  seal,  such  committee  or  the  directors  may  make  such  con- 
tract on  behalf  of  the  company  in  writing,  and  under  the  common  seal 
<>f  the  company,  and  in  the  same  manner  may  vary  or  discharge  the 
same ; — ^With  respect  to  any  contract  which,  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  then  such  committee  or  the  directors 
may  make  such  contract  on  behalf  of  the  company  in  writing,  signed  by 
*ft9m  ^^'^  committee,  or  any  two  *of  them,  or  any  two  of  the  direc- 

^  tors,  and  in  the  same  manner  may  vary  or  discharge  the  same;— 
With  respect  to  any  contract  which,  if  made  between  private  persons, 
would  by  law  be  valid  although  made  by  parol  only,  and  not  reduced 
into  writing,  such  committee  or  the  directors  may  make  such  contract 
on  behalf  of  the  company  by  parol  only,  without  writing,  and  in  the 
same  manner  may  vary  or  discharge  the  same :  And  all  contracts  made 
according  to  the  provisions  herein  contained  shall  be  effectual  in  law, 
and  shall  be  binding  upon  the  company  and  their  successors,  and  all 
other  parties  thereto,  their  heirs,  executors,  or  administrators,  as  the 
case  may  be ;  and,  on  any  default  in  the  execution  of  any  such  con- 
tract, either  by  the  company  or  any  other  party  thereto,  such  actions  or 
suits  may  be  brought,  either  by  or  against  the  company,  as  might  be 
brought  had  the  same  contracts  been  made  between  private  persons 
only."  It  appears  from  the  special  case,  that  Messrs.  Hankeys  were 
the  bankers  of  the  company,  and  that  the  company  were  in  the  habit 
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of  drawing  checks  npon  them,  the  course  of  business  being  that  such 
checks  should  be  signed  by  three  directors.  Supposing  the  check  in 
question  to  have  been  drawn  for  a  proper  purpose,  the  directors  clearly 
would  have  power  to  draw  it,  such  power  being  necessarily  incident  to 
their  power  to  manage  the  affairs  of  the  company.  [ITtKZ,  contri, 
observed  that  he  would  not  dispute  the  power  of  the  directors  to  draw 
checks  for  the  lawful  purposes  of  the  company,  provided  it  were  done 
under  circumstances  which  would  justify  it.]  The  check  is  counter- 
signed by  the  secretary  of  the  company,  and  bears  the  seal  of  the  com- 
pany; and  it  is  drawn  upon  the  bankers  of  the  company,  with  whom 
the  three  directors  who  signed  the  check  had  no  account.  There  is 
nothing  upon  the  face  of  the  instrument  to  denote  that  it  was  r,^f>A% 
not  drawn  on  account  of  the  ordinary  business  of  the  ^company.  *- 
It  appears  that  a  mortgage-deed  had  been  executed  for  a  larger  demand 
than  the  amount  of  the  check.  The  plaintiff  is  a  holder  for  value  and 
without  notice  that  the  check  was  given  for  any  illegal  purpose ;  for  he 
had  a  right  to  assume  that  the  directors  were  acting  within  the  limits 
of  their  authority.  The  most  recent  case  upon  the  subject  is  that  of 
Rothschild  t;.  Corney,  9  B.  &  C.  388  (E.  C.  L.  R.  vol.  17).  There,  the 
plaintiff  was,  by  means  of  a  fraud,  induced  to  draw  and  pay  away  twO 
checks  on  his  banker,  amounting  to  1330{.  Six  days  after  the  date  of 
the  checks,  the  defendants,  acting  bondfide^  gave  cash  for  them  to  a 
third  person  (who  had  not  given  value  for  them),  presented  the  checks^ 
and  obtained  payment.  In  an  action  by  the  plaintiff  to  recover  back 
tliis  money,  it  was  held  that  the  checks  could  not  be  treated  as  bills 
overdue,  and  therefore  taken  by  the  defendants  at  their  peril,  but  thai 
the  real  question  in  the  cause  was^  whether  they  had  acted  bondfide^ 
and  toith  due  eaiUion.  Lord  Tenterden  there  says :  <<  It  cannot  be 
laid  down  as  matter  of  law,  that  a  party  taking  a  check  after  any  fixed 
time  from  its  date  does  so  at  his  peril ;  and  therefore  the  mere  fact  of 
the  defendant's  having  taken  the  checks  six  days  after  they  bore  date, 
from  a  person  who  had  not  given  value  for  them,  did  not  entitle  the 
plaintiff  to  a  Verdict.  It  Was,  indeed,  a  circumstance  to  be  taken  into 
Gonsideration  by  the  jury  in  determining  whether  the  defendants  had 
taken  the  checks  under  circumstances  which  ought  to  have  excited  the 
suspicions  of  prudent  men."  And  Littlbdalb,  J.,  said:  « It  has  been 
urged  as  matter  of  law,  that  a  party  tii^king  a  check  overdue,  has  it 
tnth  the  same  title,  and  no  other,  as  the  person  from  whom  he  receives 
it.  But,  although  the  rule  of  law  certainly  is  so  with  respect  to  bills 
of  exchange  and  promissory  '^notes,  I  think  it  cannot  be  applied  r^ooa 
to  checks."  That  case  is  still  law,  with  this  qualification,  that  ^ 
the  true  question  is  whether  the  person  receiving  the  instrument  has 
become  identilEled  with  the  fraud,  not  whether  he  used  <<  due  caution" 
or  not.  The  check  was  drawn  in  August,  1847.  There  was  no  evidence 
as  to  the  time  when  it  tame  into  the  plaintiff's  hands ;   though  it  was 
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seen  in  his  possession  in  the  month  of  August.  The  fact  of  the  pre- 
sentment being  postponed  until  the  6th  of  October  was  no  proof  of  frauJ 
on  the  plaintiff's  part ;  neither  was  the  fact  of  the  presentment  having 
been  postponed  at  the  instance  of  the  directors.  A  check  may  be  pre- 
sented at  any  time,  provided  the  drawer  sustains  no  loss  from  the  delay 
in  presenting  it :  Serle  v.  Norton,  2  M.  &  Rob.  401,  Alexander  i'. 
Burchfield,  3  Scott,  N.  R.  555,  1  Carr.  &  M.  75  (E.  C.  L.  R.  toI.  41), 
Robinson  v.  Hawksford,  9  Q.  B.  52  (E.  C.  L.  R.  vol.  58). 

M,  D.  Hill  (with  whom  was  Word8worth)y  contr£l.(a)— The  main 
*R9^l  ^^^s^^^^  ^  whether  this  was  the  check  of  *the  company.  A  sub- 
•^  ordinate  question  is,  whether,  following  the  rule  as  to  bills  of 
exchange  and  promissory  notes,  the  plaintiff  is  not  precluded  from 
recovering,  on  the  ground  that  the  check  was  received  by  him  so  long 
after  its  date,  and  its  presentment  postponed  for  an  unreasonable 
period. 

1.  To  entitle  the  three  persons  who  signed  this  check  to  bind  th:; 
company,  they  must  have  had  authority  to  draw  checks  on  behalf  of 
the  company,  and  they  must  have  executed  that  authority.  It  may  be 
conceded  that  the  directors  had  authority  generally  to  draw  checks  for 
the  purposes  of  the  company.  But,  had  these  three  persons  authoritr 
to  draw  this  check  ?  The  mode  in  which,  and  the  exceptions  subject  to 
which,  the  powers  of  the  company  are  to  be  exercised  by  the  directors, 
are  defined  by  ss.  90  and  91  of  the  8  &  9  Vict.  c.  16 ;  and  the  97th 
section  regulates  the  making  of  contracts  on  behalf  of  the  company. 
The  facts  disclosed  by  the  case  show  that  the  drawing  of  this  check 
was  the  result  of  a  gross  conspiracy.  It  does  not  appear  when  the 
date  stamp  was  put  upon  the  check.  But,  assuming  that  it  was  there 
when  the  signatures  were  attached  to  the  instrument,  it  makes  no  dif- 
ference. In  Bult  v.  Morrell,  12  Ad.  &  E.  745  (E.  C.  L.  R.  vol.  40), 
the  plaintiffs  declared  on  a  bill  of  exchange  by  R.  P.,  directed  to  A., 
B.,  C,  D.,  E.,  and  F.,  and  accepted  by  them.     Pleas  by  A.,  B.,  and 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows : 
"  1.  That  the  defendants  are  not  the  makers  of  the  check  upon  which  the  plaintiff  is  suing: 
"2.  That  the  check  not  appearing  on  its  face  to  have  been  made  either  by  the  defendant!  or 
on  their  behalf,  the  defendants  cannot  in  law  be  liable  as  the  makers  of  it,  whether  it  was  ia 
fact  made  on  their  behalf  and  by  their  authority  or  not: 

"  3.  That,  eren  if  it  were  open  to  the  plaintiff  to  show  that  the  check  was  in  fact  made  on 
behalf  of  the  defendants  and  by  their  auUiority,  so  as  to  render  them  liable  as  the  makers,  still 
there  is  nothing  in  the  special  case  to  prove  that  the  parties  whose  names  appear  on  the  cheek 
as  the  makers  had  the  authority  of  the  defendants  to  make  it  on  their  behalf;  bat  that,  on  the 
contrary,  it  distinctly  appears  that  they  had  not  sach  aatbority,  the  check  having  been  made  for 
a  purpose  for  which  the  directors  had  no  authority  to  make  it,  except  with  the  aaoetton  of  a 
general  meeting  of  the  company,  which  was  never  obtained : 

'*  4.  That  the  check  was  not  presented  for  payment  within  a  reasonable  time : 
**  5.  That  the  defendants  had  not  due  notice  of  the  non-payment  of  the  eheek : 
"  6.  That  the  check  was  made  and  delivered  to  Daniel  Turton  Johnson  by  the  direeton  of 
the  company  under  the  circumstances  and  in  the  manner  stated  in  the  fourth,  fifth,  sixth, 
and  seventh  pleas ;  by  reason  whereof  the  said  Daniel  TurUin  Johnson  eould  not  himself  bars 
sued  the  defendants  on  the  said  eheok ;  and  that  the  plaintiff,  for  one  or  other  of  the  eaas«i 
respectively  stated  in  those  pleaJs,  is  equally  precluded  from  suing  thereon." 
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C, — first,  that  R,  P.  did  not  make  the  bill  in  manner  and  form,  &c., — 
secondly,  that  A.,  B.,  and  C.  did  not  *accept  in  manner  and  r^onA 
form,  &G.  Issues  thereon.  Judgment  by  default  against  D.,  ^ 
E.,  and  F.  The  bill  produced  at  the  trial  was  drawn  upon  the  directors 
of  the  Imperial  Salt  and  Alkali  Company,  and  accepted  <<  for  the  com- 
pany'' by  D.  and  E.,  signing  as  directors.  F.  signed  his  name  with 
theirs  as  << manager.''  All  the  defendants  were  shareholders,  and  all 
but  F.  were  directors.  The  jury  found  that  F.,  as  manager,  was  not 
an  acceptor  of  the  bill.  It  was  not  put  to  them  to  say  (nor  did  coun- 
sel desire  that  they  should  be  asked)  whether  or  not  D.  and  E.  had 
authority  to  bind  the  company  by  acceptances.  A  verdict  having  been 
found  for  the  plaintiffs,  it  was  held,  on  a  motion  to  enter  a  nonsuit,  that 
F.  was  not  in  point  of  law  liable  as  an  acceptor,  either  by  his  having 
actually  signed  his  name  with  those  of  D.  and  E.,  or  by  their  having 
accepted  the  bill  as  directors  of  a  company  in  which  he  held  shares ;  and 
that  the  plaintiff  had  failed  on  both  issues.  In  Beckham  v.  Knight,  4  N. 
C.  243  (E.  C.  L.  ft.  vol.  33),  6  Scott,  619,(a)  this  court  held  that,  although 
a  dormant  partner  may  be  liable  upon  an  implied  contract  entered  into 
for  the  joint  and  equal  benefit  of  the  whole  firm,  the  same  liability  does 
not  arise  upon  an  express  contract.  The  Court  of  Exchequer,  how- 
ever, held  otherwise  in  Beckham  v.  Drake,  9  M.  &  W.  79,t  and  distin- 
guished the  case  from  the  cases  of  bills  of  exchange  and  promissory 
notes.  No  extrinsic  evidence  is  admissible  for  the  purpose  of  adding 
a  party  to  a  bill  of  exchange :  Emly  v.  Lye,  6  East,  7.  The  parties 
who  signed  the  check  may  be  liable  personally, — Thomas  v.  Bishop,  2 
Stra.  955,  Siff kin  v.  Walker,  2  Campb.  308,  Leadbitter  v.  Farrow,  5  M.  & 
Selw.  345, — ^but  they  clearly  had  no  power  to  *bind  the  com-  r^ooc 
pany.  The  fact  of  the  special  act  being  declared  to  be  a  <<  public  ^ 
act,"  does  not  make  it  notice  to  all  the  world  that  the  persons  therein 
named  sls  directors  are  so :  Brett  v.  Beales,  M.  &  M.  421  (E.  C.  L.  R. 
vol.  22).  And,  supposing  it  were  notice,  of  what  particular  fact  is  it 
notice  ?  That  the  directors  had  power  to  draw  checks  on  behalf  and  for 
the  purposes  of  the  company ;  not  that  this  was  a  check  drawn  within 
the  scope  of  their  authority.  Then,  this  check  having  been  taken  after 
its  maturity, — for,  a  check  is  like  a  bill  payable  at  sight, — the  plaintiff 
took  it  subject  to  its  equities  in  the  hands  of  the  person  from  whom  he 
received  it :  Bjiyley  on  Bills,  6th  edit.  165,  166. 

Byles,  Serjt.,  in  reply. — No  doubt  the  directors  were  guilty  of  a 
gross  fraud  in  misappropriating  the  funds  of  the  company  as  they  did : 
but  that  will  not  affect  the  title  of  the  plaintiff,  a  bond  fide  holder  for 
value.  They  are  general  agents  to  do  all  acts  connected  with  the  busi- 
ness of  the  company :  and,  in  the  absence  of  anything  to  show  they 
had  a  more  limited  authority  than  they  assumed  to  exercise,  the  plain- 
tiff was  fairly  entitled  to  suppose  that  they  had  not  exceeded  it :  Story 

(a)  And  see  Beckham  v.  Knight,  I  Scott,  K.  B.  675,  1  M.  J(  Q.  738  (E.  C  L.  R.  vol.  39). 


825      SERRELL  t;.  DERBYSHIRE  RAILWAY  CO.    T.  T.  1850. 

on  Agency,  §§  17, 18, 19.  The  circumstance  of  the  check  haring  been 
taken  after  its  date  makes  no  difference.  The  holder  is  not  bound  to 
present  it  immediately.  [Cresswbll,  J. — In  Down  v.  Hailing,  4  B. 
&  C.  330  (E.  C.  L.  B.  vol.  10),  6  D.  &  R.  455  (E.  C.  L.  B.  vol.  16), 
HoLROYD,  J.,  says :  <<  A  check  is  payable  immediately,  and  the  holder 
3f  it  keeps  it  at  his  peril,  and  a  person  taking  it  after  it  is  doe,  takes 
it  also  at  his  peril.  Now,  in  this  case,  the  check  had  been  dne  fire 
days  at  the  time  when  it  was  taken  by  the  defendants.  That  was  a 
circomstance  which  ought  to  have  excited  their  suspicion.  I  think  that 
^5^9H1  ^^^^  ^^^  ^defendants  took  the  check,  more  than  a  reasonable 
-*  time  for  presenting  it  for  payment  had  elapsed,  and  therefore 
they  took  it  ut  their  peril."]  That  was  the  case  of  a  lost  check  ;  and 
it  is  not  consistent  with  the  subsequent  case  of  Bothschild  v.  Comey, 
9  B.  &  C.  388  (E.  C.  L.  B.  vol.  17).  [Maulb,  J.— I  think  the  two 
cases  may  be  reconciled.  There  is  no  such  strict  rule  of  law  as  to 
checks,  that  they  must  be  presented  promptly.  But,  where  a  reasona- 
ble time  has  passed,  they  stand  in  this  respect  upon  the  same  footing 
as  bills  of  exchange.] 

Maule,  J.(a) — In  this  case  some  questions  of  law  and  of  fact  are 
submitted  to  the  court,  and  there  are  several  issues  joined  between  the 
parties :  but  in  the  view  the  court  is  disposed  to  take  of  the  case,  it 
will  not  be  necessary  to  enter  very  minutely  into  all  of  them.  The 
fu'st  issue  is,  whether  the  check  declared  on  was  made  by  the  defend- 
ants. In  order  to  prove  the  affirmative  of  that  issue,  a  paper  is  pro- 
duced, signed  by  three  persons  who  are  proved  to  have  been  directors 
of  the  company,  and  countersigned  by  a  person  who  is  described  as, 
and  who  we  are  told  was,  the  secretary  of  the  company.  There  was  a 
written  date  upon  the  paper,  <«  London,  August  13,  1847,*'  and  also 
a  stamp  which  was  impressed  upon  it  opposite  the  names  of  the  three 
persons  who  appear  to  be  the  drawers,  bearing  in  the  centre  the  same 
date,  <^  August  13,  1847,"  and  round  the  margin  the  words  <<  Derby- 
shire, Staffordshire,  and  Worcestershire  Junction  Bailway  Company." 
One  question  is,  whether  that  document  upon  the  face  of  it  purports  to 
be  the  check  of  the  company.  It  seems  to  me  that  it  does  not.  It 
does  not  purport  to  be  drawn  by  the  company  in  its  corporate  cha- 
racter. The  persons  by  whom  it  is  drawn  are,  in  fact,  directors 
♦5^971  ^^  ^^^  ^company  ;  but  they  do  not  describe  themselves  as  such. 
■'  There  is  no  mention  whatever  of  the  company,  except  on 
the  stamp.  Looking  at  the  instrument  alone,  it  does  not  profess  to 
he  a  document  by  which  the  company  purport  to  direct  the  bankers  to 
pay  money  on  their  account.  The  directors  whose  names  appear  upon 
it  do  order  the  bankers  to  pay  the  sum  therein  mentioned ;  but,  witb- 
<iut  the  aid  of  extrinsic  evidence,  we  cannot  construe  the  instrument  as 
the  check  or  order  of  the  company.     If  I  saw  this  document  out  of 

(o)  Wiu>i,  C.  J.,  WAi  engftged  in  the  Court  of  Criminal  Appeal 
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court,  I  shoald  be  at  a  loss  to  know  the  meaning  of  the  stamp.     It  is 
not  a  substitute  for  signature,  like  the  cross  of  a  marksman.     It  is  not 
usual  or  customary  to  sign  a  document  in  this  circular  form.     It  looks 
rather  (if  one  were  obliged  to  construe  it)  as  if  this  were  a  document 
which  had  passed  through  the  oflSce  of  the  company  on  such  a  day, 
and  received  the  stamp  as  a  mode  of  identifying  or  ear-marking  it, — 
as  is  usual  in  some  offices.     But,  looking  at  it  without  the  aid  of  ex- 
trinsic evidence,  or  conjecture,  I  am  utterly  unable  to  say  that  this 
document  purports  to  be  a  document  made  by  the  company.     Now,  the 
evidence  is,  that  all  documents  issued  by  the  company  had  this  stamp 
upon  them.     If  so,  it  must  intimate  something  different  from  what  is 
suggested  on  the  part  of  the  plaintiff;  for,  it  must  be  put  upon  some 
documents  that  are  required  to  be  under  the  common  seal  of  the  com- 
pany, and  therefore  cannot  be  intended  to  make  it  an  instrument  bind- 
ing on  the  company.    The  other  evidence  from  which  it  is  insisted  that 
we  are  to  infer  that  this  was  the  check  of  the  company,  was,  "  that 
checks  to  the  extent  of  fifty  or  sixty,  drawn  by  three  directors  of  the 
company,  had  been  paid  by  the  bankers  on  account  of  the  company.*' 
The  form  of  these,  and  by  whom  signed,  does  not  appear.     Even  if 
they  were  in  the  same  form,  and  signed  by  the  same  three  directors, 
and  countersigned  by  the  *same  secretary,  I  do  not  think  it  r^ooQ 
would  make  any  difference.     Because  the  company  have  sane-  ^ 
tioned  the  payment  of  some  checks  when  satisfied  of  the  honesty  of 
the  transaction,  it  by  no  means  follows  that  they  are  bound  by  this 
confessedly  dishonest  and  disgraceful  transaction.     Undoubtedly  there 
are  cases  in  which  a  principal  may  be  bound  by  the  acts  of  his  agent, 
although  he  has  exceeded  or  not  properly  followed  his  authority.     But 
here,  although  the  three  directors  who  signed  this  check  might  have 
had  authority  to  bind  the  company  by  contracts  entered  into  on  their 
behalf,  they  clearly  had  not  authority  to  do  what  they  have  done  here, 
viz.,  to  cheat  the  company.     Besides,  the  document  does  not  purport 
to  be  made  by  any  one,  or  by  any  set  of  persons,  as  agents  for,  or  on 
behalf  of,  any  one  else.     I  therefore  think  the  defendants  are  entitled 
to  succeed  upon  the  first  issue.    Probably  this  check  may  be  considered 
as  in  the  nature  of  an  overdue  bill,  and,  fraud  being  shown,  the  onu9 
is  cast  upon  the  plaintiff  of  showing  when  he  took  it,  and  by  what 
means  he  acquired  title  to  it.     It  is,  however,  unnecessary  to  decide 
that  point  upon  the  present  occasion.     I  think  there  must  be  judgment 
of  nonsuit. 

Cbesswbll,  J. — I  am  of  the  same  opinion.  It  appears  that  the 
parties  who  drew  this  check  had  no  authority  to  do  so :  it  was  a  gross 
fraud  upon  the  company  whose  servants  they  were.  Nor,  indeed,  do 
they  upon  the  face  of  the  instrument  affect  to  bind  the  company.  They 
sign  the  check  with  their  own  names,  and  do  not  profess  to  sign  as 
agents,  or  on  behalf  of  the  company :  and  I  find  nothing  on  the  stamp 
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to  connect  them  with  the  company.  The  company,  in  fact,  never  had 
authorized  any  person  to  bind  them  by  such  an  instrument.  It  cannot, 
therefore,  in  any  shape  be  considered  to  be  their  check ;  and  no  per- 
*R9Q1  son  had  any  ^right  to  take  it  as  an  instrument  issued  by  them. 
^  In  Brooks  t;.  Mitchell,  9  M.  &  W.  16,  18,t  Parkb,  B.,  says : 
<(  If  a  promissory  note  payable  on  demand  is,  after  a  certain  time,  to 
e  treated  as  overdue,  although  payment  has  not  been  demanded,  it  is 
no  longer  a  negotiable  instrument.  But  a  promissory  note  payable  on 
demand  is  intended  to  be  a  continuing  security.  It  is  quite  unlike  the 
case  of  a  check,  which  is  intended  to  be  presented  speedily." 

TALFaURB,  J. — I  also  am  of  opinion  that  there  ought  to  be  a  non- 
suit in  this  case.  It  is  unnecessary  for  us  to  do  more  than  consider  the 
first  issue,  for  that  disposes  of  the  whole  case.  I  am  clearly  of  opinion 
that  the  check  was  not  the  check  of  the  company.  If  I  were  to  hazard 
a  conjecture  as  to  what  was  the  intention  of  the  three  persons  who 
signed  the  check,  I  should  say  that  they  advisedly  did  an  act  of  au 
equivocal  character,  in  contemplation  of  the  hour  of  peril, — hoping  thsit 
the  checks  would  be  paid  without  demur,  but  prepared,  in  the  event  of 
any  inquiry  arising,  to  say  that  they  meant  to  bind  themselves  person- 
ally. There  is  no  evidence  that  this  check  is  drawn  in  a  form  that  is 
either  sanctioned  by  the  company  or  warranted  by  the  act  of  parliti- 
ment.  It  is  true,  it  is  stated  in  the  case  that  checks  drawn  by  three 
directors  had  been  paid  by  the  bankers  on  account  of  the  company. 
But  there  is  no  statement  as  to  what  was  the  form  of  those  checks. 
And,  supposing  they  were  in  the  same  form  as  the  check  in  question, 
for  anything  that  appears  those  were  checks  properly  so  called,  and 
fairly  drawn  for  the  purposes  of  the  company.  This  check,  however, 
and  those  which  were  drawn  at  the  same  time,  were  not  so  drawn ;  but 
were  drawn  in  fraud  of  the  company,  and  to  be  paid  out  of  future 
^QQA-i  assets :  the  case  *in  terms  so  finds.  It  appears  to  me,  there^ 
^  fore,  that  there  is  nothing  in  its  form  or  its  substance  to  sho  r 
that  this  check  was  the  check  of  the  company.  It  is  enough  to  sa^ 
that  the  plaintiff  fails  upon  the  first  issue,  and  consequently  that  a  non- 
suit must  be  entered.  Judgment  of  nonsuit. 
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MEMORANDA. 

In  the  last  Hilary  Vacation,  the  Right  Hon.  Thomas  Lord  Dbnmait 
lesigned  the  o£Spe  of  Lord  Chief  Justice  of  the  Court  of  Queen's 
Bencn. 

He  was  succeeded  by  the  Right  Hon.  John  Lord  Campbell,  who 
took  his  seat  in  Court  on  the  first  day  of  Easter  Term,  having  first  been 
called  to  the  degree  of  Serjeant-at-Law,  when  he  gave  rings  with  the 
motto  ^^JuBtitice  tenax.*' 

In  Easter  Term  last,  the  following  gentlemen  were  appointed  Her 
Majesty's  Counsel  learned  in  the  Law : — 

Michael  Pendergast,  of  Lincoln's  Inn,  Esq. 
Henry  Bliss,  of  the  Inner  Temple,  Esq. 
Charles  Sprengel  Greaves,  of  Lincoln's  Inn,  Esq. 
William  Charles  Townsend,  of  Lincoln's  Inn,  Esq. 
Christopher  Argyle  Hoggins,  of  the  Middle  Temple,  Esq. 
William  Carpenter  Rowe,  of  the  Inner  Temple,  Esq. 
Thomas  Colpitts  Granger,  of  the  Inner  Temple,  Esq. 
Peter  Frederic  O'Malley,  of  the  Middle  Temple,  Esq. 
Barnes  Peacock,  of  the  Inner  Temple,  Esq. 
Edwin  James,  of  the  Inner  Temple,  Esq. 
Kenneth  Macauley,  of  the  Inner  Temple,  Esq. 
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THE  PRINCIPAL  MATTERS 


ACCIDENTAL  DBATH. 

Liability  of  Oumer  of  Land /or  nai  feneiug  off 
an  Excavation, 

1.  A.,  being  poeseised  of  land  abutting  on  a 
pnblio  footway,  in  the  oonne  of  building  a 
hovee  on  inch  land,  ezcarnted  an  area,  which, 
by  the  negligence  of  bis  worlcpeople,  was  left 
unfoneed,  lo  that  B.,  who  was  lawfully  pacaing 
alocg  the  way,  the  night  being  dark,  without 
any  negligence  or  default  of  her  own,  fell  into 
the  area,  and  waa  killed : — Held,  that  A.  was 
liable,  under  the  9  A  10  Vict  e.  93,  to  an 
aeUon  by  the  huaband.  as  adminiatrator,  for 
the  benefit  of  himgelf  and  B.'a  infant  child- 
ren.    Bamet  7.  Ward,  392 

2.  The  declaration  alleged  that  the  defendant 
waa  poifleiied  of  a  meaauage,  with  the  appur- 
tenanoea,  near  to  a  common  and  public  foot- 
way, and  that,  in  front  of  and  before  the  said 
measuage,  and  parcel  of  the  appurtenances 
thereof,  and  close  to,  and  by  the  aide  of,  the 
said  footway,  and  abutting  upon,  and  opening 
into  the  same,  there  then  #aa  a  large  hole, 
Taalt,  or  area,  which  hole,  Tault,  or  area, 
the  defendant,  by  reason  of  the  possession  of 
the  said  messuage,  with  the  appurtenaneet, 
before  and  at  the  time  when,  Ac,  ought  to 
have  so  sufficiently  guarded  and  fenced  as  to 
prevent  injury  to  persons  lawfully  paasing  in 
and  along  the  said  footway : — Held,  that  the 
duty  of  the  defendant  to  fence  the  area  was 
properly  alleged.  lb. 

9.  Held  also,  that  the  judge  at  the  trial  was 
Justified  in  amending  the  declaration,  by 
adding  the  words  in  tlulios.  lb. 


4.  In  raeb  a  ease,  the  declaration  need  tnl 
negative  the  existence  of  any  relations  enti- 
tled to  compensation,  other  than  those  on 
whose  behalf  the  action  purports  to  be 
brought^  /&• 

ACT  OF  PAKLIAMBNT. 

Oonttruetion  of. 

Clear  and  nnambignous  words  are  neeeaaarjr  to 
give  a  retrospective  effect  to  an  aot  of  parlia- 
ment, so  as  to  deprive  a  party  of  a  Tested 
right  of  action.    Ifarth  v.  Miggim$,  f  51 

And  asa  BavkrdpTi  IV.  1. 

AQENT. 

A  statute  anthorixing  an  unincorporated  com- 
pany to  sue  and  to  be  sued  in  the  name  of  its 
chairman,  constitutes  the  chairman,  wben  so 
aning  or  ao  sned,  an  agent  for  the  members 
of  the  company  in  the  afiairs  of  the  eompany. 
The  Bank  of  AuatraUuia  v.  Harding,        661 

AQBBEMENT. 
Oon&truetion  of, — See  iKDimiTrr. 

AMENDMENT. 

0/  Fleadinge  under  3  A  4  IF.  4,  e.  42,  a.  28. 

In  trespass  for  false  imprisonment,  a  plea  jvs- 
tifying  the  apprehension  of  the  plaintiff  on 
sus|rfoion  of  felony,  set  out  various  circnm- 
stanees  of  suspicion,  and,  amongst  others* 
stated  a  conversation  alleged  to  have  been 
had  by  the  plalntilT  with  one  A.  At  the  trial, 
the  whole  of  the  plea  was  proved,  except  that 
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AMENDMENT. 


ATTORNEY. 


the  conrenatioo  alleged  to  have  been  had  by 
the  plaintiff  with  A.  was  had  with  B.  The 
judge  refased  to  amend  the  plea  by  inserting 
therein  the  name  of  the  right  person  : — Held, 
that  the  amendment  was  one  which  might 
hare  been  made  npon  terms,  under  the  latter 
branch  of  the  3  A  4t  W.  4,  o.  42,  s.  23.  Wttt 
T.  Baxendale,  141 

And  «ee  AcciDKifTAL  Dkath. 

ANNUITY. 

Enrolmeni  and  Sufficiency  of  JUerwriaL 

1.  Where  the  consideration  for  an  annuity  is  a 
pre-eziiting  debt»  no  memorial  need  be  en- 
rolled.    Doe  d.  Church  r,  Ponti/ex,  229 

2  The  consideration  for  an  annuity  was  stated 
in  the  memorial  thus : — "  3000/.,  part  of  a 
sum  of  3186/.  2«.  Zd.,  due  and  owing  from 
[the  grantor]  to  [the  grantees]  at  the  time  of 
granting  the  said  annuity,  as  follows, — 1882/. 
$9.  6d.  for  work  and  labour  and  for  goods  sold 
and  delivered,  and  1303/.  18«.  9d,  for  money 
lent  and  advanced,  and  interest  thereon,  in 
the  sums  and  at  the  times  following, — ^that  is 
to  say,  250/.  paid  by  the  check  of  the  [grant- 
ees] on,  and  dated,  the  29th  of  December, 
1837,  and  drawn  in  the  then  name  of  their 
trading  firm,  on  Messrs.  Smith,  Payne  & 
Smith,  their  bankers, — 500/.  paid  by  a  like 
check,  dated  the  24th  of  February,  1838,— 
23/.  10s.  paid  by  a  like  check,  dated  the  28th  of 
February,  1838, — 270/.  paid  by  a  like  check, 
dated  the  25th  of  July,  1838,-200/.  paid  by 
a  like  check,  dated  the  11th  of  January,  1839, 
— ^interest  on  the  above  sums  respectively  up 
to  the  27th  of  April,  1839  (the  date  of  the 
grant),  60/.  B».  9c/. :" — Held,  that>  supposing 
a  memorial  to  be  necessary,  the  above  suffi- 
ciently showed  how  and  when  the  several 
sums  which  constituted  the  consideration  for 
the  annuity  were  paid.  Ih. 

And  tee  Bankrupt,  II. 

APPRENTICESHIP. 
Indenture  of, — See  Pleading,  III. 

ARBITRAMENT. 

Order  for  Payment  of  Money  avBarded,  under 
the  Id;  2  VicLe,  110,  «.  18. 

1.  The  court  will  not  make  an  order  for  pay- 
ment of  money  directed  by  an  award  to  be 
paid,  so  as  to  enable  the  party  entitled  to  re- 
ceive it  to  avail  himself  of  the  1  A  2  Vict.  c. 
110,  s.  18,  except  where  the  case  is  clear  and 
free  from  doubU  Mackenzie  v.  The  Sligo  and 
Shannon  Railway  Company,  250 

2.  An  action  against  a  railway  company  was 
referred  to  arbitration.  The  arbitrator  made 
his  award  on  the  28th  of  April,  1849— direct- 
ing the  company  to  pay  to  the  plaintiff  a  cer- 


tain sum,  by  four  instalments,  on  the  12th  of 
June  and  26th  of  November,  1849.  and  the 
26th  of  February  and  26th  of  May,  1850.  On 
the  4th  of  May,  1849,  the  Vice-chancellor 
made  an  absolute  order  for  the  dissolutioii 
and  winding  up  of  the  company,  under  the 
11  A  12  Vict.  c.  45,  and  an  official  manager 
was  duly  appointed.  On  the  Istof  Augart, 
1849,  the  12  A  13  Vict.  c.  108,  passed,  derla- 
ring  that  the  former  act  should  not  apply  to 
railway  companies.  Under  these  circom- 
stances,  the  court  refused  to  make  an  order 
upon  the  company  (upon  a  service  and  de- 
mand upon  the  secretary  and  one  of  the  di- 
rectors), to  pay  the  instalments  which  had 
become  payable  on  the  12th  of  June  and  26th 
of  November,  1849,  considering  the  matter  ta 
be  too  doubtful  to  be  disposed  of  on  a  snm- 
mary  application.  Ih. 

3.  Qucere,  whether  an  attachment,  or  an  order, 
cad  be  obtained  on  non-payment  of  an  ineuU- 

»    me»(.  <  .'  Jh. 

4.  Attachment  does  not  lie  against  a  corpora^ 
tion  (e.  g.  an  incorporated  railway  company} 
for  non -performance  of  an  award.  Ih. 

ARREST  OF  JUDGMENT. 
Motion  in. 

Where  on  motion  in  arrest  of  jndgnnent  a  dear 
objection  is  not  shown,  the  party  will  be  leA 
to  his  writ  of  error.  BlackeUr  v.  {r«//e(,  26 
And  see  Plbading,  L 

ASSIGNMENT  OF  ERRORS. 

See  OUTLAWBT. 

ASSURANCE. 
See  Insurancb. 

ATTACHMENT. 

See  Arbitraitknt, 

Sbbrifp,  2. 

ATTORNEY. 

I.  Changing  Name  on  the  RolL 

1.  The  Court  of  Queen's  Bench  having  allowed 
an  attorney  to  alter  his  name  on  the  roll,  this 
court  (for  the  sake  of  uniformity)  allowed  it 
Ex  parte  Daggett^  2 1 8 

2.  The  court  permitted  an  attorney  who  bad 
been  admitted  in  the  Courts  of  Queen's  Bench 
and  Exchequer  by  the  name  of  "  Thtma$ 
Jamee  Moeee"  to  sign  the  roll  of  attorneys 
of  this  court  (under  the  &  A  7  Vict  e.  73,  a. 
27)  by  the  name  of  "  Thomae  Jamee,"  on  the 
production  of  his  admission  in  the  Q;;«en'i 
Bench — upon  an  affidavit  showing  the  dr- 
oumstances  under  which  he  had  changed  bis 
name,  and  also  showing  tb«t  the  Courts  of 


ATTORNEY. 


BANKRUPT. 


833 


Qocen's  Bench  and  Exchequer  had  permitted 
the  entry  of  bis  name  on  the  renpective  rolls 
of  those  courta  to  be  so  altered.  Ex  parte 
Jama,  220 

II.   Contract  of  Partnershipf — See  OPPICB. 

III.  BillofCoett. 

The  91  ot  section  of  the  County  Court  Act,  9  A 
10  Vict.  c.  1 10,  does  not  preclude  an  attorney 
from  recorering  from  his  client  a  reasonable 
remuneration  for  his  work  and  labour  done 
nut  of  courts  before  the  institution  of  a  suit, 
or  take  away  the  right  of  the  superior  courts 
to  allow  on  taxation  a  reasonable  remunera- 
tion for  this  description  of  labour.  Ex  parte 
Keighley,  338 

AVOIDANCE. 
See  QuARE  Ikpsdit. 

BAIL  BOND. 
See  PRiCTiCE,  I.  3. 

BANKERS. 
iS^^e  MoNsr  bad  and  rrccivbd,  2. 

BANKING  COMPANY. 

.higgeetimi  of  Death  of  Public  Offieety — iSiee 
Practicb,  VII. 

BANKRUPT. 
L  Jitghte  of  Aeeigneee, 

1.  Where  money  is  paid  by  A.  to  B.  to  be  ap- 
plied by  the  latter  pursuant  to  a  binding 
eontraot  between  the  parties,  A.  cannot  ro- 
▼oke  its  destination.      Yatce  r,  Hoppe,      641 

2.  A.,  the  drawer  of  an  accommodation  bill,  a 
few  days  before  its  maturity,  handed  over 
money  to  B.,  the  acceptor,  for  the  purpose  of 
meeting  the  bill.  A  fiat  having  been  issued 
against  A.  between  the  day  of  such  deposit 
and  the  maturity  and  payment  of  the  bill : — 
Held,  that,  the  money  having  been  handed 
orer  to  B.,  in  pursuance  of  a  binding  con- 
tract, upon  a  good  eonsidcratinn,  viz.,  nn  im- 
plied contract  of  indemnity,  the  bankruptcy 
of  B.  was  no  revocation  of  A.'s  authority  to 
apply  the  money  in  satisfaction  of  the  bill; 
and  consequently  that  B.'s  assignees  could 

I 

not  recover  it  back  from  him  in  an  action  for 
money  had  and  received  to  their  use.         76. 

II.  Proof  of  Dcht$. 
/tuialmentt  of  an  Antiiitf^.] — By  a  settlement 
made  on  the  13th  of  July,  1841,  in  contempla- 
tion of  a  marriage  between  A.  and  B.,  C. 
covenanted  to  pay  to  the  trustees,  so  long  as 
A.  and  B.,  or  either  of  them,  or  any  issue  of 
the  said  intended  marriage,  should  be  lining, 
%n  annuity  of  such  an  amount  as  would,  either 


alone, — in  the  meantime  and  until  any  real 
or  personal  estate  should  devolve  upon  or 
▼est  in  A.  and  B.,  in  B.'s  right,  or  any  issue 
of  the  marriage,  under  the  settlement  of  her 
father  and  mother,  or  otherwise, — or  together 
with  the  annual  produce  to  arise  from  any 
such  real  or  personal  estate  after  any  snoh 
devolution  or  vesting  should  take  place, 
make  up  an  annuity  of  150/.,  payable  half- 
yearly.  The  marriage  took  place.  No  real 
or  personal  estate  had  devolved  upon  or  be- 
come vested  in  A.  and  B.  in  right  of  the  lat- 
ter, or  in  any  issue  of  them.  On  the  24  th  of 
October,  1842,  tifat  issued  against  C,  under 
which  be  was  declared  bankrupt,  and  under 
which  he  obtained  his  certi6cate  on  the  6th 
of  March,  1843.  The  trui>teGs  proved  against 
C.'s  estate,  on  the  25th  nf  March,  1843,  for 
105/.,  being  portly  for  arrears  due  at  the  time 
of  the  bankruptcy,  ond  portly  for  a  propor- 
tionate part  of  the  current  half-year,  up  to 
the  time  of  tendering  the  proof.  They  at  the 
same  time  tendered  a  proof  for  the  value  of 
the  annuity  as  a  contingent  debt,  but  such 
proof  was  rejected,  oo  the  ground  that  the 
contingencies  were  such  that  the  value  of  the 
annuity  could  not  be  ascertained.  The  in- 
stalments of  the  annuity  accruing  after  the 
date  of  the  said  proof,  down  to  the  21st  of 
September,  1848,  amounted  to  823/.  16«.  8(2.; 
on  account  of  which  C.  had,  since  his  bank- 
ruptcy, made  payments  amounting  to  120/. 
In  February,  J  849,  the  trustees  petitioned, 
praying  to  be  admitted  as  creditors  for  th 
remaining  703/.  169.  Sr/.,  and  to  receive  divi- 
dends thereon,  not  disturbing  former  divi- 
dends:— Held,  that  the  trustees  were  not 
entitled  to  prove  against  the  estate  of  C.  in 
respect  of  such  subsequent  instalments.  In 
re  John  Foeter,  422 

m.  Arrangement  under  7  A  8  Vict.  c.  70,  s.  18. 

1.  Form  of  Certificate,'] — A  certificate  under  the 
Debtors'  Arrangement  Act  (7  A  8  Viet  e.  70, 
8.  13),  must  certify  the  filing  of  the  petition, 
and  not  merely  that  a  resolution  or  agree- 
ment was  duly  assented  to,  and  approved  and 
filed  by  the  commissioner.     Temple  r.  Sleigh, 

348 

2.  Confirtrtation.] — Qiwrre,  whether  a  certificate 
under  this  act  requires  confirmation, — or 
whether  a  plea  setting  up  such  a  certificate 
need  show  that  the  debt  is  not  of  the  excepted 
classes  mentioned  in  s.  2  ?  76. 

IV.  Deed  of  Arrangement  under  12  k  \Z  Vict. 

c  106. 

1.  The  225th  section  of  the  12  A  13  Viet  c. 
106,  enacts,  "that  no  such  deed  or  memo- 
randum of  arrangement  (as  mentioned  in  s. 
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224)  shall  be  effectual  or  obligatory  upon  any 
creditor  who  shall  not  hare  signed  the  same, 
until  after  the  expiration  of  three  monthe 
(calendar,  by  the  interpretation  clause,  s. 
376)  from  the  time  at  which  saoh  creditor 
shall  have  had  notice  from  euek  trader,  of  his 
suspension  of  payment,  and  of  such  deed  or 
memorandum  of  arrangement,  unless  such 
trader  shall  within  such  time  obtain  from  the 
court  an  order  or  certificate  of  the  said  court, 
declaring  or  certifying  that  such  deed  or 
memorandum  of  arrangement  has  been  duly 
silked  by  or  on  behalf  of  such  majority  of 
the  creditors  as  aforesaid :"— Held,  that  this 
clause  is  not  to  bo  construed  retrospoctirely, 
so  as  to  deprive  the  creditor  of  his  right  to 
continue  an  action  duly  commenced  by  him 
before  the  act  came  into  operation.  2far»k 
r.  Higgine,  551 

2.  Held  also,  that  an  intimation  to  a  creditor, 
from  one  of  the  trustees  named  in  the  deed, 
that  such  a  deed  bad  been  executed  by  the 
majority  of  the  creditors,  accompanied  by  a 
request  to  him  to  sign  it,  was  sufficient  evi- 
dence of  notice,  without  the  production  of 
the  deed  itself.  76. 

3.  A  plea  under  this  section  contained  an  aver- 
ment that  **  three  tnonthe  from  the  time  at 
which  the  plaintiff  had  notice  from  the  de- 
fendants of  their  suspension  of  payment,  and 
of  the  deed,  expired  before  the  commence- 
ment of  this  suit :"— Held  (the  plaintiff  having 
pleaded  over),  that  this  must  be  taken  to 
mean  three  calendar  monthe,  Ih. 

4.  It  is  not  necessary,  in  pleading  a  deed  of 
arrangement  under  the  Bankrupt  Law  Con- 
solidation Act,  1849  (12  A  13  Victc.  106),  ss. 
224,  225,  to  set  out  the  names  of  the  credit- 
on  who  have  executed  the  deed,  or  the  dates 
or  amounts  of  their  debts.  Phillxpe  v.  Sur- 
ridgcj  743 

5.  Nor  is  it  necessary  to  set  out  all  the  trusts, 
conditions,  and  provisions  contained  in  the 
deed.  /6. 

6.  Where  (he  execution  of  a  deed  is  alleged  in 
a  pleading  to  have  taken  place  upon  two 
different  dayi^,  the  court  will  reject  that  which 
fh>m  other  averments  in  the  plea  appears  to 
be  an  erroneous  date.  Jb, 

7.  In  such  a  case,  an  allegation  that  "the  de- 
fendant was  a  trader,  and  indebted  to  divers 
persons  in  divert  sums,  and  was  unable  to  pay 
the  same  in  full,"  and  thereupon  executed 
the  deed  of  arrangement,  is  (on  general  de- 
murrer at  least)  a  sufficient  allegation  that 
he  had  suspended  payment.  /6. 

8.  And  eemhle  that  the  execution  of  the  deed 
was  in  itself  a  "suspension  of  payment," 
within  the  meaning  of  w.  211  and  225.      Ih. 

0.  Held,  that  such  a  plea  was  properly  pleaded 
as  a  release,  and  to  thu  further  maintenance 
of  the  action,  Jl, 


BILL  OF  EXCHAKGR. 
I.  Form  of, 

1.  Held,  that  an  instrument  in  the  folloiriag 
form,— "Port  of  London,  8ea,  Fire,  and  Life 
Assurance  Company.  To  the  cashier.  Fifty- 
three  dnys  after  date,  credit  Messrs.  P.  A  Co., 
or  order,  with  the  sum  of  500/.,  claimed  pew 
*  Cleopatra,*  in  eaeh,  on  account  of  this  corpo- 
ration. A.  C.  Managing  Director," — was  pro- 
perly declared  on  as  a  bill  of  exchange.  EUi- 
eon  V.  Cullingridge,  570 

2.  An  instrument  issued  by  a  company,  com- 
pletely registered  pursuant  to  the  7  A  8  Viet 
c.  110,  in  this  form.— "Sea,  Fire,  Life  Ai- 
surance  Company.  To  the  cashier.  Thirty 
days  after  date,  credit  Mrs.  A.,  or  order,  with 
the  sum  of  311/.  9«.  6</.,  claims  per'Snmm 
King*  in  eaeh,  on  account  of  this  corpora, 
tion," — and  signed  by  two  of  the  directors 
of  the  company : — Held,  to  be  a  promissory 
note,  and  binding  on  the  company,  notwitli- 
standing  it  might  not  have  been  drawn 
strictly  pursuant  to  the  proviaions  of  the 
deed  of  settlement,  so  as  to  be  binding  up«>B 
the  shareholders.  Allen  v.  The  Sea,  FHre,  Lift 
Aeeurance  Company,  574 

II.  Want  of  Coneideration. 
In  an  action  by  the  payee  againpt  the  maker 
of  a  promissory  note,  it  is  no  answer  for  the 
latter  to  plead  that  the  only  consideration  for 
the  giving  of  the  note  was  money  advanced 
to  the  maker  out  of  the  funds  of  a  friendly 
loan  society  of  which  both  maker  and  payee 
were  members,  and  that  the  payee  was  soiag 
as  treasurer  and  trustee  on  behalf  of  the 
society.     Lomae  v.  Bradeham^  620 

And  see  Plradino,  VIL 

III.  Eudoreement  of, 

A.  and  B.  carried  on  business  in  partnership. 
The  firm  being  indebted  to  C,  A.  (who  acted 
as  C.'s  agent),  with  the  concurrence  of  B., 
endorsed  a  bill  of  exchange  in  the  name  of 
the  firm,  and  placed  it  amongst  the  Becuritics 
which  he  held  for  C,  but  no  communieation 
of  the  fact  was  made  to  G. : — Held,  a  goed 
endorsement  by  A.  A  B.  to  C.  Lgeaght  v. 
Bryant,  46 

IV.  Notice  of  Diehonomr, 
The  holder  of  a  bill  of  exchange  may,  in  an 
action  against  the  drawer,  avail  himself  of  a 
notice  of  dishonour  given  in  due  time  by  any 
party  to  the  bill,  who,  at  the  time  of  giving 
such  notice,  was  under  liability  to  him.  Ly- 
eaghi  r,  Bryant,  i$ 

V.  Satief action  of , 
I.  Satisfaction  of  a  bill  as  between  a  drawer  or 
endorser  and  an  endorsee,  whether  before  er 
after  the  bill  becomes  due,  does  not 
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rilj  enure  as  a  Batisfaction  on  behalf  of  the 
acceptor,  or  operate  to  discharge  him  from 
liabilUj  to  the  endorsee.  Jont*  ▼.  Broad- 
hunt,  173 

2.  To  ft  coant  on  a  bill  of  exchange  for  49/., 
by  endorsees  against  acceptor,  the  latter 
pleaded,  that,  after  the  endorsement,  and 
before  the  commencement  of  the  action,  the 
drawer  delirered  to  the  plaintiffs,  and  the 
plaintiffs  accepted,  goods  of  the  ralae  of  50/., 
in  satisfaction  and  discharge  of  the  bill,  and 
of  all  damages  and  causes  of  action  in  re> 
spect  thereof;  and  that  the  plaintiffs,  from 
the  time  of  the  said  satisfaction  of  the  bill, 
had  always  held  the  same  against  the  will 
and  consent  of  the  drawer,  and  so  still  held 
the  same ;  and  that  the  plaintiffs  had  com- 
menced the  action,  and  prosecuted  the  same, 
against,  and  in  opposition  to,  the  will  and 
consent  of  the  drawer: — Held,  after  yerdiot 
for  the  defendant,  that  the  plea  was  no  bar 
to  the  plaintiffs'  right  to  recover  against  the 
defendant  on  the  bill.  Ih, 

BILL  OF  LADING. 
Se€  Shippihq. 

BOND. 

See  CoRPORATiox,  IL 
Plbading,  IL 

CAPIAS. 

To  hold  to  Bail  under  1  th  2  Viet.  c.  110,  #.  3,— 
See  PRACTXCB,  II.  2. 

CASE. 

L  For  Dietturhanee  of  a  Ferry, — See'FKjatT. 

II.  For  Negligeneef — See  Pilot. 

CHECK. 

Whether  one  who  takes  an  overdue  check  takes 
it  subject  to  its  equities, — as  in  the  case  of  an 
overdue  bill  of  exchange, — guerre.  Serrell 
V.  Tfie  Dtrhyekire,  Staffordehire,  and  Wor~ 
ceeterahire  Junction  Railvoay  Company ,      811 

And  see  Joixr  Stock  Company,  IL 

CLERK  OP  THE  PEACE. 
See  Oppicb. 

COLONIAL  JUDGMENT. 
Operation  of,  ayainet  Partiet  in  England, 

1.  The  members  of  a  company  formed  for  the 
purpose  of  carrying  on  busineu  in  a  eolony, 
are  not  discharged  from  liability  on  jndg. 
ments  obtained  in  the  colony  against  the 
chairman,  by  reason  of  their  having  been 
resident  in  England,  not  being  served  with 
process,  and  having  received  no  notice  of  the 

VOL.  ix. — 3b 


proceedings.      The  Bank  of  Auetralaeia  v. 
Harding,  661 

2.  Where  a  statute  subjects  the  property  of 
members  for  the  time  being  of  an  incorpo- 
rated company,  to  execuUou  upon  a  judg> 
ment  obtained  against  their  chairman,  re- 
serving in  other  respects  the  liabilities  of 
parties,  the  remedies  given  against  the  pro- 
perty are  in  cumulation,  and  a  member  may 
be  proceeded  against  by  action.  lb, 

3.  A  judgment  in  a  colonial  court  is  no  c  •  toppel ; 
nor  is  it  pleadable  in  bar  in  an  action  brought 
in  England  for  the  same  cause.  Ih, 

COMMITMENT, 
See  CoujTTT  Court,  II. 

COMPROMISE. 
See  MoNBT  Paid. 

COMPUTATION  OP  TIME. 
See  Bankrupt,  IV.  1. 

CONTINGENT  DEBT. 
See  Bankrupt,  IL 

CONTINGENT  REMAINDER. 
See  Dbyisb. 

CONTRIBUTION. 
See  Joint  Stock  Company,  IL 

CORPORATION. 

I.  Remediee  agaimt. 

Attachment  does  not  lie  against  a  corporation 

(e.  g.  an  incorporated  railway  company)  for 

non.porformance  of  an  award.     Mackenzie  v. 

The  Sligo  and  Shannon  Bailway  Company, 

250 
II.  Bond  given  by, 

A  bond  given  by  a  corporation,  after  the  passSttg 
of  the  5  J(  0  W.  4,  e.  76,  but  before  the  pam- 
ing  of  the  6  A  7  W.  4,  e.  104,  to  secure  a  ram 
of  money  borrowed  for  the  purpose  of  paying 
debts  contracted  by  the  corporation  before  the 
passing  of  the  first-mentioned  act,  is  valid, 
notwithstanding  the  02d  section  of  the  former 
act  might  interpose  a  diiBculty  in  the  way  of 
the  obligee's  obtaining  satisfaction  of  a  judg. 
ment  thereon.  Pallitter  v.  The  Mayor,  dfe., 
of  Oraveeend,  *'74 

COSTS. 

L  BiU  of  Coete, 

The  91st  section  of  the  County  Court  Act,  9  4 
10  Vict  0.  95,  does  not  preclude  an  attorney 
from  recovering  iVom  his  client  a  reasonable 
remuneration  for  his  work  and  labour  dona 
o^a  of  court,  before  the  institution  of  a  luil, 
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or  take  away  the  right  of  the  superior  conrti 
to  allow  on  tAxation  a  reasonable  remunera- 
tion for  this  description  of  labour.  Ex  parte 
KeighUy,  338 

II.  Security  forf—See  Sbchrity  pob  Costs. 
III.  Extra  CotU,See  Indemnxtt. 

COUNTY  COURT. 
I.  CauM  of  Action. 

1.  A.,  having  a  eanse  of  action  against  B.  for 
Wl.  0».  8d.  for  money  lent  between  the  years 
1846  and  1849;  and  also  a  cause  of  action 
against  him  on  a  separate  account,  for  goods 
sold  and  delireredi  work  and  labour,  and 
money  paid,  between  the  years  1845  and  1849, 
amounting  to  19^  19«.,  after  deducting  a  pay- 
ment on  account  of  S^.  5«.  Zd.,  levied  two 
plaints  in  respect  of  them  in  the  county 
eourt :— Held,  that  this  was  not  a  splitting  or 
dividing  of  "a  cause  of  action,"  within  the 
meaning  of  the  63d  section  of  the  9  A  10  Viet 
c.  95.     Kimpton  v.  WHUjf,  719 

2.  Held,  also,  that  the  judge  of  the  county  court 
'•3ad  jurisdiction  to  inquire  whether  B.  had 
•consented  to  A.'s  claim  being  so  reduced,  and 
that  that  fact  need  not  bo  stated  in  the  par- 
ticulars of  demand.  •^^. 

II.  Commitment  6y,  n/ier  Order  for  Protection 
nnder  Iivtolvent  Dehtore*  Act. 

1.  An  order  of  commitment  under  the  County 
Court  Aet,  9  A  10  Vict  e.  95,  is  not  to  be 
construed  with  the  same  strictness  as  a  con- 
▼iotion :  and  such  an  order  is  not  bad  for  al- 
leging the  offence  to  be,  that  the  defendant 
had  made  a  gift,  delivery,  or  transfer  of  pro- 
perty, with  intent  to  defraud  his  creditors. 
Ex  parte  Purdy,  201 

3.  The  order  recited  a  judgment  recovered 
against  the  defendant  in  the  County  Court: 
it  then  recited  that  the  defendant,  haviny 
pereonally  appeared  to  the  eaid  ttimmoiM,  and 
being  present  in  court,  and  having  negleoted 
to  pay  the  sum  recovered,  was,  upon  the  ap- 
plication of  the  plaintiff,  then  and  there  ex- 
amined touching  his  estate,  Ac;  that  it 
appeared  to  the  judge,  upon  such  examina- 
tion, that  the  defendant  had  obtained  credit 
from  the  plaintiff  under  false  pretences,  and 
had  mode  "  a  gift,  delivery,  or  transfer  of 
property  with  intent  to  defraud  his  credit- 
ors," but  the  defendant  requested  to  be  al- 
lowed time  to  produce  evidence;  that  the 
hearing  was  thereupon  adjourned ;  that  the 
defendant  did  not  attend  on  the  adjournment 
day ;  that  it  then  appeared  to  the  satisfaction 
of  the  judge,  that  the  defendant  had  obtained 
credit  from  the  plaintiff  nnder  false  pretences, 
and  had  made  "  a  gift,  delivery,  or  transfer 
of  property  with  intent  to  defraud  his  credit- 


ors ;"  and  that  thereupon  the  judge  ordered 
and  adjudged  that  the  defendant  should  b« 
committed  for  forty  days,  Ac :— Held,  that 
the  recitals  in  the  order  imported  an  appear 
ance  by  the  defendant  at  the  trial,  and  an 
examination  of  the  defendant  at  that  time, 
and  consequently  that  it-  was  a  valid  order 
within  the  lOlst  section  of  the  net ;  and  that 
a  summons  under  the  9Sth  and  91Kh  seetioos 
was  unnecessary.  /^> 

3.  Semhle,  that  a  judgment  obtained  in  aeosoty 
court,  in  respect  of  which  the  debtor  subse- 
quently obtains  a  final  order  of  protection 
from  the  Insolvent  Debtors'  Court,  does  not 
thereby  cease  to  be  an  vneatiejied  judffmeitU 
within  the  moaning  of  the  98th  section  of 
the  9  A  10  Vict  c  95.  ^6. 

[S.  P.  decided  accordingly.  Abbey  t.  DqU,  10 
C.  B.  62.]  But  see  the  19  A  20  Vict  c  16?. 
ached.  A.  (1),  which  declares  that  so  much 
of  1. 102  of  the  9  A  10  Vict  c.  95,  as  eoaeti 
that  ''no  protection,  order,  or  eertificate, 
granted  by  any  court  of  bankruptcy,  or  for 
the  relief  of  insolvent  debtors,  shall  be  arail- 
able  to  discharge  any  defendant  from  any 
eommitment,"  under  the  order  of  a  judge,  is 
repealed. 

III.  Prohibition, 

1.  A  writ  of  prohibition  cannot  (at  least  except 
under  special  circumstances)  be  moved  for 
on  the  last  day  of  term.     7**onie  r.  Simmotn, 

223 

2.  Semble,  that  prohibition  liea  to  a  eonntv 
court  even  after  execution  leried.  Kimptva 
T.  Willey,  719 

IV.  CoeiM. 

The  91st  section  of  the  County  Court  Act  9  k 
10  Vict  o.  95,  does  not  preclude  an  attorney 
fW)m  recovering  from  his  client  a  reasonable 
remuneration  for  his  work  and  labour  doae 
out  of  court,  before  the  institution  of  a  suit, 
or  take  away  the  right  of  the  superior  courts 
to  allow  on  taxation  a  reasonable  remunera- 
tion for  this  description  of  labour.  Expnrte 
Keighlty,  ^S 

V.  Snggettion  to  deprive  the  Plaimtiff  of  Cmt% 
under  9  <fr  10  VuA.  e.  95,  «.  129. 

In  debt  for  502.  the  defendant  pleaded  ai  to 
Ibl  6s.  8rf.  non-joinder  of  a  e<Mlobtor,  and 
as  to  the  residue,  never  indebted.  The  de- 
fendant obtained  a  rerdict  upon  the  non- 
joinder. As  to  the  residue,  the  plaintif 
proved  a  debt  for  ^52.  5*.  8<f.,  reduced  iy 
payments  to  1 W.  5t.  8«f.  :^Held,  that  the  d^ 
fendant  waa  entitled  to  asuggMtion  to  deprire 
the  plaintiff  of  costs,  under  the  County  Conrt 
Act,  9  A  10  Vict  c  95,  s.  12«.  Budtpetk  r. 
Yarndd,  «-^ 
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COVENANT. 

i.  Conttruetion  of. 

To  provide  /or  ChildremJ\'--A,,  npon  the  niAr- 
rlAge  of  B.,  his  daaghter,  covenanted  with  her 
boflband,  C,  his  ezeouton,  Ac,  by  deed  or 
frill  to  give,  leave,  and  bequeath  onto  B.  one 
full  eqaal  eighth  part  or  sbRre  (that  being  an 
•onal  share  with  his  other  children)  of  all  the 
real  and  personal  estate  of  which  he  should 
die  seised  or  possetsed.  B.  died  in  the  life- 
time of  A.  A.  having,  in  his  lifetime,  made 
some  disposition  of  property  in  favour  of  a 
son,  by  will  devised  and  bequeathed  his  real 
and  personal  estate  for  tho  benefit  of  his 
widow  and  some  of  his  surviving  daughters : 
— Held,  that  C.  had  not  any  caase  of  action 
agiunst  the  executors  of  A.    JoHet  v.  How,  1 

DBBT0R6'  ARRANGEMENT  ACT. 
See  Baitkrupt,  III.,  IV. 

DEVISE. 

Conefruetion  of. 

The  testator  devised  lands  to  P.  M.  (his  brother) 
for  life,  remainder  to  the  use  of  the  first  son 
of  the  l>ody  of  P.  M.  f<ir  life,  remainder  to  the 
use  of  the  first  son  of  the  body  of  such  first 
son,  and  the  heirs  male  of  his  body ;  and  in 
default  of  each  issue,  to  tho  use  of  all  and 
every  other  son  and  sons  of  the  body  of  his 
said  brother  P.  M.,  severally  and  successively, 
ftceording  to  seniority  of  age,  for  the  life  in- 
terest and  limitations  as  he  had  before  directed 
mpeeting  the  first  son  and  his  issue ;  and, 
in  defiftttU  of  issue  of  the  body  of  his  said 
brother  P.  U.,  or  in  case  of  his  not  leaving 
any  at  his  decease,  to  the  use  of  his  brother 
T.  M.  for  life,  remainder  to  T.  M.,  tho  eldest 
•on  of  T.  M.  for  life,  remainder  to  the  first  son 
of  the  body  of  T.  M.  the  son,  and  the  heirs 
male  of  his  body;  and,  in  default  of  issue  of 
the  body  of  T.  M.  the  son,  to  the  use  of  all 
and  every  other  the  son  and  sons  of  the  body 
of  the  testator's  brother  T.  M.,  for  the  like 
estates  and  interests,  severally  and  suoces- 
■ively,  according  to  seniority  of  age ;  and,  in 
fhilare  of  all  such  issue  of  the  body  of  his  said 
brother  T.  M.,  to  the  use  of  him,  his  heirs  and 
assigns,  for  ever :  and  the  testator  declared, 
that,  if  his  said  brothers,  or  either  of  them, 
or  either  of  their  issue,  should  become  en- 
titled to  the  estate,  or  any  part  thereof,  of  B. 
Joddrell,  the  estate  theretofore  derised  for  the 
benefit  of  hie  said  brothers  and  their  issue 
ehoold  become  and  be  and  remain  to  the  use 
of  the  next  person  entitled  thereto,  as  they 
would  have  done  if  the  person  so  succeeding 
to  Ae  Joddrell  estate  were  actually  dead. 

By  a  codicil,  the  testator  devised  the  same 
laads  to  bis  wife  for  life,  and,  after  her  de- 


cease, to  the  same  ueee  aa  were  declared  by 
bis  will 

The  testator's  brother  P.  21,  after  the 
death  of  the  widow,  viz.,  in  Michaelmas  Term, 
1827,  suffered  a  recovery  of  the  devised  es- 
tatos,  to  the  use  of  the  said  P.  M.  in  fee. 

By  a  settlement  on  the  marriage  of  R.  J. 
M.  (nephew  of  P.  M.)  with  Susannah  M., 
dated  the  10th  of  June,  1835,  P.  M.  charged 
the  estate  with  a  Jointure  of  300/.  per  annum 
to  her  in  the  event  of  her  surviving  them,  P. 
M.  and  E.  J.  M. 

In  January,  1841,  P.  M.  died  without  ever 
baring  bad  any  issue,  and  having  by  bis  will 
devised  tbe  estates  in  question  to  his  nephew 
R.  J.  M.  for  life,  with  remainder  to  his  eldest 
son  R.  P.  D.  M.  for  life,  remainder  to  bis 
first  and  other  sons  successively  in  tail  male, 
with  divers  remainders  over. 

In  September,  1842,  R.  J.  M.  died,  leaving 
his  wido\r  Susannah  H.  and  R.  P.  D.  M„  his 
only  son  (then  an  infant),  him  surviving: — 
Held,— first,  that  the  testator's  brother  P.  M. 
took  an  estate  for  life  in  remainder  after  the 
life  estate  of  the  widow : 

Secondly,  that  T.  G.  M.  took  an  estate  for 
life  in  remainder  after  the  life-estate  of  P.  M., 
contingent  on  P.  M.  not  leaving  any  issue 
at  his  decease,  and  determinable  on  his  (T. 
G.  M.'s)  becoming  entitled  to  the  Joddrell 
estates ;  and  also  a  remainder  in  tail  general 
after  the  estate-Uil  of  R.  T.  Q.  G.  M.  (son  of 
T.  O.  M.) : 

Thirdly,  that  R.  T.  G.  G.  M.  took  a  contin- 
gent remainder  in  tail  male  after  the  deter- 
mination of  the  life-esUte  of  his  father  T.  G. 
M.: 

Fourthly,  that  P.  M.  acquired  no  estate  or 
interest  under  the  recovery: 

Fifthly,  that  Susannah  M.  took  no  estate  or 
interest  under  the  deed  of  the  10th  of  June, 
1835: 

Sixthly,  that  the  co-heirs  in  gavelkind  took 
a  remainder  in  fee  after  the  several  estates 
above  mentioned.    Mon^penny  v.  During,  790 

DISHONOUR. 
Notice  of,— See  Bill  of  Ezohahqb,  IV. 

DISPOSSESSION. 
What  amount*  fo. 

A.,  more  than  twenty  years  ago,  without  the 
permission  of  the  lord,  enclosed  a  small  por- 
tion of  the  waste  of  a  manor,  on  which  he 
built  himself  a  but.  In  1885,  the  encroach- 
ment having  been  presented  at  the  lord's 
court,  the  then  lord  of  the  manor,  accompa- 
nied by  his  steward,  went  to  the  premises, 
A.'b  family  being  there,  and,  sUting  that  he 
took  possession,  directed  that  a  stone  should 
be  taken  out  of  the  wall  of  the  hut,  and  that 
a  portion  of  the  fence  should  be  removed.  Ali 


S38 


DISPOSSESSION. 


GUARANTEE. 


tills  was  done  in  the  absence  of  A.  The  lord 
and  his  steward  then  retired,  and  nothing 
more  was  done  : — 

Held,  that  the  acts  so  done  by  the  lord  did 
not  amount  to  a  dispossession  of  A.,  and  a 
resumption  of  possession  by  the  lord,  so  as  to 
entitle  the  latter  to  maintain  ejectment  within 
twenty  years  from  that  time.  Doe  d;  Baker 
T.  Coambtt,  7U 

DISTRINGAS. 
Motion  to  »et  aside  Order /or. 

1.  The  court  will  not  set  aside  a  Judge's  order 
for  a  dietringae,  on  the  gpround  that  the  affi- 
davit on  which  it  was  obtained  is  /alee. 
Letne  r.  Padtnek,  224 

2.  If  the  motion  is  founded  on  the  iueuffieieney 
of  the  affidavit  used  at  chambers,  the  court 
will  require  the  defendant  to  negative  the 
facta  that  would  have  justified  the  order.  76. 

ECCLESIASTICAL  LAW. 
See  Quark  Impkdit. 

EJECTMENT. 
See  DiSPOSSESSioH. 

ENDORSEMENT. 
See  Bill  or  ExcHANaE,  III. 

ERROR. 
See  Outlawry. 

ESCAPE. 
See  Sheriff. 

ESTATE  FOR  LIFE. 
See  Devise. 

ESTOPPEL. 

Colonial  Judgment. 
A  judgment  in  a  colonial  court  is  no  estoppel. 
The  Bank  o/  Auetralaaia  v.  Harding,        661 


EVIDENCE. 

I.  Commiaaion  to  examine  Witneetee  ahroad. 
The  court  discharged  so  much  of  an  order  fpr  a 

commission  to  examine  witnesses,  as  stayed 
the  proceedings,  on  the  ground  of  an  un- 
reasonable delay  in  the  application.  Butler 
V.  Fox,  IW 

II.  Mandamue  to  examine  Witneeeee  abroad. 
DIftanoe,  and  the  smallness  of  the  amount  of 

the  plaintiff's  claim,  form  no  ground  for  re- 
fusing a  writ  in  the  nature  of  a  mandamus 
fot  the  examination  of  witnesses  abroad,  on 


behalf  of  the  defendant,  under  the  1  W.  4,  a 
22.     B^  V.  Bennett,  281 

EXCAVATION. 
See  AcciDBKTAL  Death. 

EXPULSION. 
jS«e  Trespass,  L 

FALSE  IMPRISONMENT. 
See  Practice,  VI.  2. 

FELONY. 
Juttijieation  on  Suapieion  o/, — See  TRESPASS,  2. 

FERRY 
IH^urhanee  o/. 

In  ease  for  the  disturbance  *of  a  ferry,  a  eoanl 
alleging  that  the  plaintiffs  were  entitled  to  a 
certain  ferry  across  the  Thames,  that  tbo  de- 
fendant  conveyed  passengers  and  goods  aeroas 
the  river  near  to  the  plaintiffs'  ferry,  and  that, 
by  reason  thereof,  the  plaintiffs  lost  profita^ 
and  were  prejudiced  and  disturbed  in  the 
possession  and  profit  of  their  ferry,  was  held, 
after  verdict  for  the  plaintiffs,  to  disclose  » 
sufficient  cause  of  action.  Blacketer  v.  Oil- 
leu,  M 

FINE. 
See  Rbcotbrt. 

FRIENDLY  LOAN  SOCIETY. 

Action  hy. 
In  an  action  by  the  payee  against  the  maker 
of  a  promissory  note,  it  is  no  answer  for  the 
latter  to  plead  that  the  only  consideration  for 
the  giving  of  the  note  was  money  advanced 
to  the  maker  out  of  the  ftinds  of  a  friendly 
loan  society,  of  which  both  maker  and  psyee 
were  members,  and  that  the  payee  was  saing 
as  treasurer  and  trustee  on  behalf  of  the 
society.    Lomae  v.  finwWlaio,  ^20 

GUARANTEE. 
ConetTuetion  o/. 
Chneideration.}—!.  The  defendants  gave  the 
pluntiff  the  following  guarantee :— "  We,  the 
undersigned,  hereby  indemnify  the  National 
Provincial  Banking  Company,  to  the  extMit 
of  lOOOi.  adeaneed  or  to  he  adpameed  to  R.  F. 
by  the  said  company."  It  appeared,  that  aft 
the  time  the  guarantee  was  given,  R.  P.  wm» 
indebted  to  the  bank  in  a  sam  exeeedtng 
1000^ :— Held,  that  the  guarantee  did  n«t» 
upon  the  face  of  it,  or  eonstreed  with  refer- 
ence to  the  extrinsic  eironmstanoes,  disdese 
a  sufficient  consideration.     BeU  t.    Wdek^ 
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INSOLVENT  DEBTOR.    839 


3.  A  dedAration  upon  the  above  guarantee, 
«tated,  thaty  at  the  time  of  making  the  agree- 
ment, ke,,  R.  P.  kept  an  aoeoant  with  the 
company,  and  waa  indebted  to  them  in  800^ 
for  money  advanced;  that  it  waa  proposed 
between  B.  P.  and  the  company,  that  the 
company  should  advance  him  divers  other 
moneys  not  then  agreed  upon ;  and  that  there- 
opon  the  agreement  (setting  it  out)  was  en- 
tered into:  the  declaration  then  proceeded 
Co  allege,  that,  *'  in  consideration  of  the  pre- 
mises," the  parties  mutually  promised,  Ac, 
that  the  company  did  advance  to  R.  P.  divers 
large  sums,  amounting  to  1000(.,  and  forbore 
Hud  gave  day  uf  payment  to  R.  P.,  ko, : — 
Held,  that  the  whole  of  the  allegations  pre- 
ceding the  mutual  promises,  formed  part  of 
the  consideration  for  the  defendants'  promise, 
and  were  all  put  in  issue  by  non  assumpsit 
BeUr.  Welch,  154 

HABEAS  CORPUS. 
See  Priboiter,  IL  2. 

IMMATERIAL  ISSUE. 
See  Pleading,  IIL 

INDEMNITY. 
CoHetruetion  of  Contraei  of. 

In  consideration  of  A/s  having  consented  and 
agreed  with  B.  to  allow  his  (A.'s)  name  to  be 
placed  on  the  list  of  the  provisional  commit- 
tee of  a  projected  railway  company,  and  to 
lake  certain  shares  therein,  and  to  pay  depo- 
sits thereon,  B.  undertook  and  promised  "  to 
indemnify  A.  from  all  personal  responsibility, 
and  to  bold  him  harmless  against  all  costs, 
charges,  and  expenses  which  then  had  been, 
or  might  thereafter  be,  incurred  in  and  about 
the  formation  of  the  company,  their  meetings, 
advertisements,  surveys,  and  other  expenses 
of  carrying  the  company,  applying  fur  an  act 
of  parliament,  or  anything  relating. thereto." 
C,  an  advertising  agent,  afterwards  unsuc- 
cessfully sued  A.  in  the  Exchequer,  for 
moneys  paid  for  the  insertion  of  advertise- 
ments in  divers  newspapers  at  the  request  of 
the  secretary  of  the  company: — Held,  that 
the  extra  costs  incurred  by  A.  in  the  defence 
of  that  action  were  not  costs,  charges,  and 
expenses  incurred  in  and  about  the  formation 
of  the  company,  within  the  meaning  of  the 
indemnity.    Lewie  v.  Smith,  610 

INSURANCE. 
L  General  Average. 

A  claim  for  contribution  to  general  average 
arises  only  where  a  part  of  the  cargo  is  saori- 
floed  for  the  preservation  of  the  ship  and  the 
rest  of  the  cargo  from  an  impending  danger ; 
not  where  a  part  of  the  cargo  is  sold  to  raise 


money  at  a  port  to  which  the  ship  has  put 
back  for  the  repair  of  damage  incurred  by 
ordinary  perils  of  the  sea.  ffaUeU  v.  Wi^ 
yxim,  580 

n.  Toi4d  Lam, 

1.  Upon  a  policy  on  goods  free  from  particular 
average,  no  damage  short  of  the  absolute 
destruction  of  the  thing  insured  will  amount 
to  a  total  loss.     Navone  v.  Hadd^n,  30 

2.  The  plaintiiF  insured  certain  bales  of  waste 
silk,  from  Leghorn  to  Liverpool,  with  the 
usual  memorandum  declaring  silk  free  from 
average,  unless  general,  or  the  ship  should  be 
stranded.  The  vessel,  being  compelled  by 
stress  of  weather  to  put  into  Gibraltar,  was 
there  repaired,  her  cargo  being  necessarily 
unloaded.  Some  of  the  bales  of  silk  were 
found  to  be  considerably  damaged  by  sea- 
water,  and  were  consequently  sold  at  Oibral- 
tar,  by  the  master,  in  the  exercise  of  what 
the  jury  found  to  be  a  reasonable  discretion, 
and  such  as  a  prudent  owner  uninsured  would 
have  exercised.  But  the  silk  might,  at  a  rea- 
sonable or  moderate  expense,  have  been  put 
in  a  condition  to  be  brought  home  by  another 
vessel :  and  it  woe  in  fact  brought  to  England, 
and  sold  as  silk,  though  in  a  very  deteriorated 
state: — Held,  that  this  was  not  a  total  loss; 
and,  consequently,  that  the  assured  was  not 
entitled  to  recover.  75. 

3.  A  ship,  valued  at  12,0002.,  was  insured  from 
Valparaiso  to  England;  the  freight,  valued 
at  4000/.,  was  also  insured  by  a  separate 
policy :  the  ship,  having  sailed  with  a  full 
cargo,  consisting  of  800  tons  of  merchandise, 
was  compelled,  by  stress  of  weather,  to  put 
back  to  Valparaiso,  where  the  master,  find- 
ing, upon  survey,  that,  to  repair  her  so  as  to 
enable  her  to  bring  homo  the  entire  cargo, 
would  cost  a  sum  exceeding  the  value  of  the 
freight,  though  less  than  the  value  of  the 
ship  when  repaired,  sold  her : — Held,  not  a 
total  loss  of  either  ship  or  freight  Mo$»  v. 
Smith,  94 

INSOLVENT  DEBTOR. 

L  PUa  of  Dieeharge. 

A  plea  framed  in  accordance  with  the  10th  sec- 
tion of  the  5  A  6  Vict  c.  116,  is  no  bar  to  an 
action  brought  against  an  insolvent  in  respect 
of  a  debt  contracted  before  the  date  of  filing 
hii  petition  under  the  7  A  8  Vict  c.  06 :  to 
constitute  a  bar,  the  plea  must  not  only  show 
that  the  debt  was  contracted  before  the  filing 
of  the  petition,  but  also  that  it  was  inserted 
in  the  schedule.     PhiUipa  v.  Piek/ord,     459 

IL  CommitfMnt  hy  County  Court  Judge, — 

See  CocRTT  Court,  II. 

And  see  Sbcuritt  for  Costs. 
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INTBRPLEADER. 
See  Pleading,  II.  1. 

JOIUT  STOCK  COMPANY. 
I.  Liability  of  I/ember§  o/. 

1.  The  member*,  resident  in  Snglmndj  of  n  eom- 
pany  formed  for  the  purpose  of  carrjing  on 
baeiDess  in  a  plaee  out  of  England,  are  boand, 
in  respect  of  the  transactions  of  that  eom- 
panji  bj  the  law  of  the  country  in  which  the 
business  is  carried  on  accordingly.  The  Bank 
of  AuUralawia  Y.  Harding,  681 

2.  A  statute  authorizing  an  unincorporated  eom- 
pany  to  sue  and  to  be  sued  in  tho  name  of  its 
chairman,  constitutes  the  chairman,  when  so 
suing  or  so  sued,  an  agent  for  the  members 
of  the  company  in  the  aCfairs  of  the  company. 

n. 

3.  The  members  of  a  company  formed  for  the 
purpose  of  carrying  on  businoN  in  a  eolony, 
are  not  discharged  from  liability  on  jodg- 
menta  obtained  in  the  colony  against  the 
chairman,  by  reason  of  their  baring  been 
resident  in  England,  not  being  serred  with 
process,  and  having  reeeired  no  notice  of  the 
proceedings.  i6. 

4.  Where  a  statute  subjects  the  property  of 
members  for  the  time  being  of  an  unineorpo- 
rated  eompany  to  execution  upon  a  judgment 
obtained  against  their  chairman,  reaenring  in 
other  respects  the  liabilities  of  parties,  the 
remedies  giren  against  the  property  are  in 
cumulation,  and  a  member  may  be  proceeded 
against  by  action.  Jh. 

6.  A  judgment  in  a  colonial  court  is  ■•  Mtoppel; 
nor  is  it  pleadable  in  bar  in  an  aoHcn  brought 
in  England  for  the  same  cause.  Ih. 

IL  €foMtraH$  by. 

A.,  B.,  and  C,  three  directors  of  a  railway  eom- 
pany, in  fraud  of  the  company,  drew  a  check 
upon  the  company's  bankers  in  farour  of  one 
of  their  body.  This  check,  though  bearing 
the  stamp  usually  impressed  upon  documents 
issued  by  the  company,  and  countersigned 
by  the  secretary,  did  not  upon  the  face  of  it 
purport  to  be  drawn  on  behalf  of  the  eompany, 
nor  did  the  drawers  describe  themselves 
therein  as  directors : — Held,  that  the  company 
were  not  liable  for  the  amount  to  a  bond  flde 
holder  for  value.  Serrell  v.  The  Derhyehire, 
i^ffortUhire,  and  Woree^Unkire  Jnnetion 
MailuHxy  Company,  811 

III.  Oontrikution  awwngtt  Cfommititemm, 

A.,B.,  and  0.,  by  an  agreement  in  writing,  hired 
premises  of  D. :  the  premises  so  hired  were 
intended  to  be,  and  were,  used  for  the  pur- 
poses of  a  joint  stock  company,  of  which  A., 
B.,  and  C.  were  at  the  time  of  the  contract 
«K>mmitteemci. :  rent  was  for  some  time  paid 


by  the  company,  but  ultimately  became  in 
arrear;  whereupon  D.  sued  A.,  B.,  and  C. 
upon  the  agreement :  B.  and  C.  suffered  judg* 
nent  by  default,  and  D.  recovered  the  amount 
of  rent  and  costs  against  A. : — Held,  that  A. 
was  entitled  to  sue  B.  and  0.  for  eontriimtion; 
and  that  his  remedy  against  B.  was  not  affect- 
ed by  the  circumstanee  of  B.*s  bavkig  ccstfed 
to  be  a  member  of  the  committee  before  the 
accruing  of  the  rent  in  respect  of  which  the 
action  was  brought.    Buulttr  v.  P^^icw,  49S 

lY.  Contnbutori«9m 

Under  the  Joint  Stock  Compaaiea  Windisig^p 
Act,  1848,  the  master  made  an  <order  for  pla- 
cing an  executrix  on  the  list  of  eontribatori't 
in  respeet  of  shares  in  the  undertakiai^  held 
by  her  testator,  and  directing  her  to  pay  1461^f. 
15t.  7d,  out  of  the  assets  of  the  testator,  if  she 
had  so  much  in  her  hands  to  be  admintateretl. 
This  order  having  been  regntered  as  a  charg  » 
against  the  txecutrix,  ma  well  as  against  th» 
testator, — an  application  to  the  court  to  alti  r 
or  vacate  the  entry  was  refused.  Ex  par  m 
Mary  Antu  Thomae,  7CJ 

y.  Negotiable  InetrumenU  by, — 

See  Bills  of  Exchaxsb,  I. 
And  see  Ikdemsitt. 

Railway  Compaht. 

JUDQMBKT. 

UHeaHsJUdt-^See  Couhtt  Covbt,  IL  3L 

Amd  see  CoLOHiAL  Jum)MB«t. 

JURY. 
Special,— See  PitAOncK,  IT. 

LANDLORD  AND  TENANT. 
Surrender  by  Operation  of  Law. 

A.  is  tenant  to  B.  of  rooms,  for  a  term  of  jean. 
Upon  the  bankruptcy  of  B.,  A.  sends  the  key 
of  the  rooms  to  the  office  of  the  official  as- 
signee, where  it  is  left  with  a  clerk,  who  is 
told  that  it  is  the  key  of  the  rooms  which 
A.  had  occupied.  A.  immediately  quits  poa- 
session,  and  no  further  communicatioB  takes 
plaee.  Held,  not  to  amount  to  a  surrender 
by  act  and  operation  of  law.  Oannan  t.  Hart' 
ley,  €34 

LETTERS.PATXNT. 
Oon§trueiion  of  Specification, 

The  plaintiflT  declared  against  the  defendant  for 
an  alleged  infringement  of  a  patent  for  **  im- 
provements in  the  manufiicture  of  gas  for  the 
purpose  of  illumination,  and  in  the  appentss 
used  when  transmitting  and  measuring  gas." 
The  defendant  pleaded, — ^fourthly,  that  the 
plaintiflT  did  not  particularly  describe  bis  ia- 
ventiony  and  in  what  manner  the  same  «m  to 
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be  performed,  Ac, — sixthlj,  that  the  inron- 
tion  described  in  the  epecifieation  wot  a  dif- 
ferent invention  from  that  for  which  the  let- 
ters iuktent  were  granted,  by  reason  whereof 
the  letters  patent  were  void.  At  the  trial, 
the  plainttflT  pat  in  a  specification,  the  title 
of  which  described  the  invention  to  be  of 
« improvenente  in  the  manafaoture  of  gas 
for  illumination,  and  in  the  apparatus  used 
thtrtin  and  when  transmitUng  and  measur- 
ing gns  ;**  and  wbirh  stated  it  to  relate ; — 
**  first,  to  a  mode  of  manufacturing  gas  for 
the  purpose  of  illumination, — seeondly,  to 
improvements  in  setting  and  beating  day 
retorts  for  making  coal  gas, — thirdly,  to  a 
mode  of  manu/neturiug  day  retorM,— fourth- 
ly, to  improvements  in  apparatus  for  measur- 
ing gai  when  it  is  being  transmitted  to  the 
eonrnmer :" — 

Ueld,  that  there  was  a  material  rarionoe 
between  the  invention  specified,  and  that  de- 
scribed in  the  title  of  the  letters  patent ;  and, 
consequently^  that  the  letters  patent  were 
void  ;  and  that  the  objection  was  available 
onder  either  the  fourth  or  the  sixth  plea. 
CroU  V.  Edge,  479 

LEX  LOCI  CONTRACTUS. 
See  JoiiTT  Stock  Compamt,  L  1. 

LIBEU 
Report  of  Proeeedinge  in  a  Court  of  Juetiee. 

It  is  a  good  defence  to  an  action  for  a  libel,  that 
it  consists  of  a  fair  and  impartial  (though  not 
verbatim)  report  of  a  trial  in  a  court  of  Justice ; 
and  such  defence  is  admissible  under  not 
guilty,  which  puts  in  isouo  as  well  the  lawful- 
ness of  the  occasion  of  the  publication,  as' the 
tendeney  of  the  alleged  libeL  Hoare  v.  Sil- 
verloek,  20 

LIBBRUM  TBNEMENTUM. 
See  Trespass,  I. 

LIEN. 
S*!e  Liter y-St ABLE  Kbepbb. 

LIVERT-STABLE  KEEPER. 
Lien  of, 

A  livery*stable  keeper  has  no  Hen  either  for  the 
keep  of  a  horse  standing  at  livery,  or  for 
money  paid  by  him,  at  the  request  of  the 
owner,  for  the  attendance  of  a  veterinary 
surgeon  upon  the  horse.  Orchard  v.  Raek- 
etrato,  898 

LOAN  SOCIETY. 
^e«  Friendly  Loav  Society. 

LORD  CAMPBELL'S  ACT. 
iSSm  Aooidbhtal  Death. 


MEMORIAL. 
See  Akxuxty. 

MISDIRECTION. 
See  Trespass,  2. 

MONET  HAD  AND  RECEIVED. 

Where  maintainable, 

I,  A.,  the  farming  bailiff  of  Lord  D.  (after  his 
employment  as  such  had  ceased),  received  a 
check  for  180^  in  payment  for  wheat  belong- 
ing to  Lord  D.,  which  he  had  sold  on  his  ac- 
count while  acting  as  bailiff,  and  paid  it  in 
to  his  own  account  with  B.  A  Co.,  his  bank- 
ers,  who  received  the  cash  for  it,  and  gave 
A.  credit  for  the  amount,  but  afterwards, 
under  an  indemnity  from  Lord  D.,  refused  to 
honour  his  drafts: — Held,  that,  even  assu- 
ming that  the  check  had  been  improperly 
obtained  by  A.,  still,  as  between  him  and  his 
bankers,  the  amount  was  recoverable  by  .A. 
as  money  had  and  received  by  them  to  Ms 
use,  or  money  paid.     Taeeell  v.  Cooper,    509 

MONET  PAID. 
Where  mainiainabU, 

The  plaintiff,  at  the  request  of  the  defendant, 
ordered  goods  of  W.  A  R.,  telling  them  the 
purpose  for  which  they  were  wanted.  Before 
the  order  was  given,  the  plaintiff  asked  W.  A 
R.  for  a  list  of  prices,  and,  having  obtained 
it,  showed  it  to  the  defendant,  who,  seeing 
that  the  price  was  such  that  the  order  could 
not  possibly  have  been  understood,  asked  the 
plaintiff  if  he  thought  W.  A  R.  knew  what 
was  wanted;  whereupon  the  plaintiff  said, 
**  Ob,  yes.  If  anything  is  wrong,  of  course 
you  will  see  me  all  right"  To  which  the  de- 
fendant answered,  **  Tes,  I  will  bear  you 
harmless." 

In  consequence  of  some  misunderstanding, 
arising  in  part  probably  from  a  verbal  inaccu- 
racy in  the  letters  conveying  the  order,  the 
goods  supplied  were  useless  to  the  defend- 
ant, and  wore  returned  to  the  sellers,  who 
(the  intrinsic  value  of  the  goods  being  only 
about  3(.)  expended  in  labour  about  42/.  to 
make  them  correspond  with  the  intention  of 
the  defendant,  but,  in  so  doing,  reduced  their 
substance  so  as  to  render  them  useless  for  his 
purpose. 

The  defendant,  after  considerable  delay, 
persisting  in  his  refusal  to  take  the  goods, 
W.  A  R.  sued  the  plaintiff,  and  he  (as  the  Jury 
found,  with  the  implied  authority  of  the  do* 
fendant)  compromised  iho  action  by  the  pay 
ment  to  them  of  222.  10<».,  and  afterwards 
brought  an  action  for  money  paid  against  the 
defendant,  to  recover  that  sum  : — 

Held,  by  Wilde,  C.  J.,  Maule,  J.  «oa 
Talfocrd,  J.,  that  the  action  lay. 
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Held,  by  Cbbsswell,  J.,  that  the  plaiDtiff 
shoald  have  defended  the  aetioo  brought 
against  him  by  W.  A  R.,  and  that  there  waa 
BO  implied  authority  from  the  defendant  to 
compromise  iL     Pettman  v,  KehU,  701 

And  tee  Bankrupt,  I.  1. 

NEGLIGENCE. 

Stt  AcciDBXTAL  Death. 
Pilot. 

NOT  GUILTY. 
What  put  in  uiue  by, — See  PLBADI50,  V. 

NOTICE. 
0/  VUhonourf—Set  Bill  of  Exchavok,  IV. 

OFFICE. 

JUegal  Sale  of. 

L  A.y  an  attorney,  holdiftg  the  offices  of  clerk 
of  the  peace,  clerk  to  the  magistrates,  clerk 
to  the  commissioners  of  land  and  assessed 
taxes,  clerk  to  the  commissioners  of  sewers, 
clerk  to  the  deputy-lieutenants,  steward  of 
certain  manors,  coroner  for  a  liberty,  secre- 
tary to  a  conservative  association,  and  secre- 
tary to  a  polling  district  association,— entered 
Into  articles  of  partnership  with  B.,  by  which, 
— after  reciting  that  A.  carried  on  the  busi- 
ness of  an  attorney,  Ac,  and  held  many  offi- 
•ies,  clerkships,  and  stewardships  of  manors, 
.ind  that  it  had  been  agreed  that  B.  should 
jnter  into  partnership  with  A.  "in  the  said 
business,  and  in  the  emoluments  of  the  said 
offices,  clerkships,  and  stewardships/'  upon 
the  terms  thereinafter  expressed, — it  was 
agreed  that  they  should  enter  into  partner- 
ship for  twenty  yearn,  and  that  "  all  the  pro- 
fits and  emoluments  arising  from  the  said  offi- 
ces, clerkships,  and  stewardships  held  by  A., 
%8  also  all  such  offices,  clerkships,  and  stew- 
ardships as  should  be  hold  by  either  of  them 
the  said  A.  and  B.  during  the  partnership, 
should  be  considered  as  partnership  property, 
and  be  distributable  accordingly:"  and  the 
articles  contained  this  further  provision — 
*'  that,  if  A.  should  die  during  the  term,  then, 
if,  and  during  such  period  or  periods  as,  it 
should  happen  that  no  son  of  A.  should  be  a 
partner  in  the  said  business,  B.  should  be  in- 
terested in  one  moiety  of  the  eaid  partnenhip 
btteineee,  and  the  executors  or  administrators 
of  A.  should  be  entitled  to  the  profits  of  the 
remaining  moiety  thereof^  to  be  applied  by 
them  as  part  of  his  personal  estate : — 

Held,  that  the  contract  was  not  void,  as 
being  a  contract  for  the  sale  of  an  office, 
either  within  the  5  A  6  Ed.  6,  c.  10,  or  within 
the  40  G.  3,  c.  126.     Sterry  v.  Cli/ton,       110 

2.  And  that  the  latter  clause  was  no  violation 
of  the  22  G.  2,  o.  46,  s.  11.  lb. 


OUTLAWRY. 

Reveraal  of» 

Upon  error  coram  vobU  to  reverse  an  oatlawr>, 
a  verdict  having  been  found  for  the  plaiotilF 
in  error  upon  a  traverse  of  the  assignment  of 
errors,  and  the  time  for  moving  fur  a  new 
trial  having  passed, — the  plaintiff  is  entitled 
to  a  rule  absolute  to  reverse  the  outlawry, 
upon  production  of  the  record  and  postea. 
Beavan  v.  Cox,  579 

PARTNERS. 
What  cofutitutee  a  Partnenikip, 

1.  One  who  stipulates  for  a  share  of  cAe  dearpn 
Jiu  of  a  particular  adventure,  is  qucad  thirJ 
persons,  a  partner.     Heyhoe  v.  Burge,       431 

1.  A.  and  B.,  by  a  memorandum  in  writrog, 
agreed,  "  for  services  performed,"  to  allow  C. 
a  fourth  share  of  the  clear  profite  arising  from 
a  contract  for  the  construction  of  a  line  of 
railway;  and  there  was  evidence  to  show  that 
C.  had  acted  upon  the  agreement  (thongh 
not  formally  a  party  to  it),  and  that  he  had  to 
some  extent  interfered  in  the  work  : — Held, 
sufficient  to  show  that  C.  was  a  partner  in  tba 
transaction,  quoad  third  persons.  Jb 

And  eee  Office. 

PATENT. 
See  Letters  Patbht. 

PAYMENT. 
See  Bill  of  Exchange,  V.  1. 

PILOT, 

^cfion  agatnet/or  Negligence. 

A  Trinity-House  pilot,  who,  in  navigating  a 
vessel,  negligently  runs  against  and  damages 
another  vessel,  is  not  within  the  protection  of 
the  84th  section  of  the  Pilot  Act,  fi  Q.  4,  c. 
125,  which  enacts,  amongst  other  things,  that 
all  actions  brought/or  anything  done  in  /wr- 
ntanee  of  the  act,  shall  be  brought  in  the 
county  where  the  cause  of  action  arises,  and 
not  elsewhere.    Xatcson  v.  Lumtlin,  54 

PLEADING. 

I.  Cote  for  Obetrxtetion  of  a  Right  of  Way. 

A  declaration  in  case  by  a  reversioner  alleged 
that  the  plaintiff  was  entitled  to  a  right  t>f 
way  for  his  tenabts  over  a  certain  cIom  of 
the  defendant ;  and  charged  that  the  defend- 
ant wrongfully  locked,  chained,  shut,  and 
fastened  a  certain  gate  standing  in  and  aeroccs 
the  way,  and  wrongfully  kept  the  same  an 
locked,  Ac,  and  thereby  obstructed  the  way ; 
and  that,  by  means  of  the  premises,  the  plain- 
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Uff  wu  injared  id  his  rerenionmry  estate : — 
Beld,  on  motioii  in  arrest  of  judgment,  that 
the  declaration  was  sufficient,  inasmuch  as 
such  an  obstruction  might  occasion  injury  to 
the  rererston,  and  it  must  be  assumed,  after 
verdict,  that  eridence  to  that  effect  had  been 
given.     KidgiU  v.  Moor,  364 

IL*  Alley aiion  of  Breach, 

1.  Under  an  interpleader  order,  a  bond  in  the 
penal  sum  of  200Z.  was  given  by  C.  and  D.,  as 
sureties  for  B.  who  claimed  certain  goods 
seised  under  a  fi,  fa.  at  the  suit  of  A.  condi- 
tioned to  be  void, — "  if  upon  the  trial  of  an 
issue  it  should  be  found  that  the  goods  in  the 
order  mentioned  were,  or  any  of  them  were, 
at  the  time  of  the  seizure,  the  property  of 
B.," — ''or,  if  B.  should  proceed  to  try  the  said 
issue  in  due  time  according  to  the  terms  of 
the  said  order,  or  according  to  the  course 
and  practice  of  the  said  eourt,  according  to 
the  said  order,  or  any  further  order  of  any 
judge  to  be  made  in  that  behalf,"—"  or  if  B. 
should  pay  or  cause  to  bo  paid  to  A.  the  sum 
of  2002.,  or  so  much  thereof  as  should  be  the 
value  of  the  said  goods,  or  such  part  of  the 
•ame  as  might  be  found  not  to  be  the  pro- 
perty of  B." 

In  an  action  upon  the  bond,  against  the 
•nreties,  the  declaration,  after  setting  out  the 
Mndition,  stated  that  the  issue  came  on  to 
he  tried  at  a  certain  sitting,  and  that  the  jury 
trere,  with  the  consent  of  A.  and  B.,  discharged 
trom  giving  any  verdict  thereon;  and  that 
iifterwards  a  further  order  was  made,  whereby 
It  was  ordered  that  B.  should  proceed  to  the 
/rial  of  the  issue  at  a  certain  other  sitting,  and 
i;hat,  in  default  thereof,  his  claim  should  be 
itarred ;  and  alleged  for  breach,  that  B.  did 
:iot  at  the  last-mentioned  sitting,  or  at  any 
i>ther  time  after  the  making  of  the  last^men- 
'.doned  order,  proceed  to  try,  or  try  the  issue, 
tfco.,  nor  pay  A.  the  200/.  or  any  part  thereof. 

The  defendant  C.  pleaded,  that,  after  the 
making  of  the  first  order,  and  before  the 
making  of  the  second  order,  B.  did,  in  pursu- 
ance and  performance  of  the  condition  of  the 
bond,  proceed  to  try  the  issue,  according  to 
the  course  and  practice  of  the  court  and  the 
order,  and  that  the  jury  were  discharged  from 
giving  a  verdict  by  the  consent  of  A.  and  B., 
without  any  default  on  the  part  of,  and  with- 
out the  consent  of,  C,  and  D.,  or  either  of 
them. 

The  defendant  D.  demurred  generally  to 
the  declaration : — 

Held,  that  the  declaration  disclosed  a  suffi- 
cient breiich,  the  meaning  of  the  condition 
being  that  B.  should  actually  cause  the  issue 
to  be  tried,  and  not  being  performed  by  the 
first  proceeding  to  trial.     Williame  v.  Ontyt 

730 

3.  Held  also,  that  the  plea  was  bad,  as  raising 

an  issue  which  was  immaterial.  lb. 


III.  Immaterial  luue. 

The  declaration  stated  that  it  was  agreed  between 

A.  (the  plaintiff)  and  B.  (the  defendant),  that 
A.,  B.,  and  C.  should,  at  the  expiration  of  a 
reasonable  time,  execute  an  indenture  binding 
C.  as  an  apprentice  to  A.,  and  that  B.  should 
pay  to  A.  a  premium  of  60/., — bl.  on  the  exe- 
cution of  the  indenture,  and  the  residue  by 
certain  bills,  to  be  drawn  by  the  plaintiff  and 
accepted  by  the  defendant :  averment,  that, 
although  a  reasonable  time  for  B.  and  C.  to 
execute  the  indenture,  and  for  B.  to  pay  the 
5/.,  and  to  accept  the  bills,  had  elapsed,  and 
although  A.  had  always  been  ready  and  willing 
to  execute  such  indenture,  and  to  receive  C. 
as  such  apprentice,  and  although  A.,  at  the 
expiration  of  such  reasonable  time,  requested 

B.  to  execute  such  indenture,  and  to  pay  the 
6/.  and  accept  and  deliver  to  him  the  said  bills, 
yet  B.  did  not  nor  would  execute  the  inden- 
ture, or  pay  the  5/.,  or  accept,  and  deliver  to 
A.,  the  said  bills,  but  wholly  refhsed  so  to  do, 
and  then  wholly  exonerated  and  ditchurged  A, 
from  tendering  eueh  indenture  for  execution, 
and  §uch  hilUfor  acceptance,  d:c. 

Plea, — that  B.  did  not  exonerate  and  dis- 
charge A.  from  tendering  the  indenture  to 
him  for  execution,  or  the  bills  for  acceptance: 

The  issue  having  been  found  for  the  defend- 
ant : — Held,  upon  motion  for  judgment  non 
obstante  veredicto,  that  the  declaration  would 
have  been  clearly  bad  without  tho  averment 
of  dispensation  ;  and  therefore  that  the  issue 
taken  thereon  was  not  an  immaterial  one,—' 
though,  by  reason  of  the  want  of  an  averment, 
that  B.  had  notice  of  A.'s  readiness  and  wil- 
lingness to  execute  the  indenture,  the  declara- 
tion would  be  insufficient  to  support  a  judg- 
ment for  the  plaintiff.    Doogood  v.  Roee,  132 

And  see  IL  2. 

IV.  Repleader, 

A  repleader  can  only  be  awarded  where  the 
eourt  cannot,  upon  the  matter  alleged  upon, 
and  established  by,  the  record,  see  which  way 
the  judgment  ought  to  be  given :  and  it  is 
never  awarded  in  favour  of  the  party  who 
makes  the  first  default  Doogood  v.  Roee,  132 

V.   What  admieeibU  vnder  Hot  QuiUy, 

It  is  a  good  defence  to  an  action  for  a  libel,  that 
it  eonsists  of  a  fair  and  impartial  (though  not 
verbatim)  report  of  a  trial  in  a  court  of  justice ; 
and  such  defence  is  admissible  under  not 
guilty,  which  puts  in  issue  as  well  the  lawful- 
ness of  the  occasion  of  the  publication,  as  the 
tendency  of  the  alleged  libel.  Hoare  v.  SiU 
verloek,  20 

VL    What  put  in  i»§ue  by  Non  A§§umpeit, — Ste 

GOARARTEE,  2. 

VII.  Former  Action  for  the  eame  Oauee, 
In  assumpsit  by  endorsees  against  the  aoceptoi 
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of  a  bill  of  ezcbangOy  the  defendant  pleaded, — 
that  the  plaintiffs  bad  broagbi  a  former  action 
against  him  upon  the  same  bill  (setting  out 
the  declaration  in  sneb  former  action), — ^that 
the  defendant  pleaded  to  the  ooant  on  the  bill, 
that,  after  the  acceptance  and  endorsement 
thereof,  and  whilst  the  plaintiffs  were  the 
holders,  and  before  it  became  dao,  it  was 
agreed  between  the  plaintiffs  and  the  defend- 
ant, that,  in  the  event  of  the  bill  being  dis- 
honoured, the  plaintiffs  should  reeeire  from 
the  defendant  a  warrant  of  attomej  for  the 
amount  of  the  bill,  with  interest  and  expenses, 
and  that  judgment  should  be  entered  up 
thereon,  but  that  no  execution  should  issue 
upon  such  judgment  until  the  25th  of  Decem- 
ber, 1848,  and  that  the  time  for  payment  of 
the  bill  should  be  extended  until  that  day ; 
that  the  bill  became  due  on  the  22d  of  Sep- 
tember, 1847,  and  that  the  defendant  was 
ready  and  willing  to  give  and  execate,  and 
then  tendered  and  offered  to  the  plaintiffs,  his 
warrant  of  attorney,  pursuant  to  the  agree- 
ment, and  requested  them  to  accept  the  same, 
and  to  extend  the  time  of  payment  of  the  bill 
nntU  the  25th  of  Deeember,  1848,  bat  that 
the  plaintiffs  refused  and  neglected  so  to  do, 
and,  in  violation  of  the  agreement,  sought  to 
enforce  pajkient  of  the  bill ;  that  the  plain- 
tiffs replied  de  iujurid  to  such  plea;  and  that 
the  defendant  obtained  judgment  in  the  said 
action.  The  plea  then  proceeded  to  aver  the 
identity  of  the  bill  and  the  causes  of  action 
in  both  cases. 

To  this  plea  the  plaintiffs  replied,  that  they 
did  extend  the  time  for  payment  of  the  bill 
until  and  after  the  said  2dth  of  December, 
1848,  and  that  they  had  not,  since  the  said 
recovery  in  the  said  plea  mentioned,  sought 
to  enforce  the  payment  of  the  bill,  which  still 
remained  unpaid,  and  that  the  defendant  had 
not  given  or  executed  to  the  plaintiffs  a  war- 
rant of  attorney : — 

Held,  on  demurrer  to  the  replication,  that 
the  plea,  though  containing  unnecessary  de- 
tails of  the  pleadings  in  the  former  action, 
was  a  good  answer  to  this  action  ;  and  that 
the  replication  was  bad.     Octrton  v.  Harvey, 

324 
VIIL  iVew  AuignmeHt, 

To  trespass  for  breaking  and  entering  the  plain- 
tiff's dwelling-house,  ejecting  and  expelling 
the  plaintiff  and  his  family  therefrom,  and 
aeixing  his  goods,  the  defendants  pleaded,  **m 
to  the  trespasses  in  and  to  the  dwelltog^hoase, 
and  seising  and  taking  the  goods,"  libtmrn 
fefMnwnlttm.  The  plaintiff  traversed  the  liUe. 
rum  teHementum,  and  new  assigned  the  expul. 
Hon : — Held,  on  demurrer,  that  the  new  as- 
signment was  bad,  the  pleas  justifying  the 
expulsion,  as  well  as  the  breaking  and  enter- 
ing of  the  dwelling-house  and  the  seisure  of 
the  goods.     iftnVoa  v.  Coomb*9,  787 


IX.  Replication  de  Iujurid, 

To  an  action  by  the  pnyee  against  the  acccpton 
of  two  bills  of  exchange,  the  defendant* 
pleaded, — that  the  bills  were  accepted  by  them 
and  one  B.,  and  not  by  them  alone;  that, 
before  the  bills  became  due,  and  before  the 
delivery  thereof  to  the  plaintiff,  they  were 
and  continually  from  the  time  of  their  ac- 
ceptance had  beeu  in  the  hands  of  the 
drawers  for  value,  and  had  not  been  during 
all  that  time  delivered  over  to  the  plaintiff  by 
the  drawers,  and  so  continued  from  the  times 
of  their  becoming  due  until  the  making  of  the 
agreement  after  mentioned ;  that,  whilst  the 
bills  were  so  in  the  hands  of  the  drawers,  and 
before  the  delivery  thereof  to  the  plaintiff,  it 
was  agreed  between  the  drawers  and  the  de- 
fendants and  B.,  that,  in  coubideration  of  the 
defendants  and  B.  paying  the  drawers  500/. 
in  settlement  of  their  accounts,  the  drawers 
engaged  to  accept  their  (the  defendants'  and 
B.'s)  dividend  of  2«.  9(2.  in  the  pound  on 
(amongst  others)  the  bills  in  question,  anil 
which  the  drawers  bound  themselves  to  deli- 
ver to  tiie  defendants  and  B.  within  oim 
month,  receiving  the  said  dividend  on  eaeb 
aeceptanoe  as  it  should  be  delivered  np, — 4fae 
defendants  and  B.  being  at  liberty  to  paj  the 
said  composition  on  the  said  bills  at  any  time 
within  one  month,  and  to  tender  the  same  al 
a  certain  place ;  that  a  penalty  of  500/.  was  to 
be  paid  on  default  by  either  side ;  that  the 
500/.  were  paid  by  the  defendants  and  B.  1^ 
the  drawers  in  settlement  of  the  said  accounts^ 
and  the  composition  duly  tendered ;  that  tlie 
drawers  refused  to  accept  the  dividenda  t»Q- 
dered,  and  failed  to  deliver  np  the  aecc|4- 
ances,  but  afterwards,  in  fraud  and  violatiim 
of  the  agreement,  delivered  the  bills  deelar«l 
on  to  the  plaintiff;  and  that  the  plaintiff  took, 
and  held  the  bills  with  notice  of  the  pre- 
mises : — 

Held,  that,  assuming  the  plea  to  contain 
a  defence  to  the  action, — which  the  court 
inclined  to  think  it  did  not, — it  was  well  put 
in  issue  by  the  general  replication  de  iujurid. 

To  a  similar  plea,  alleging  the  agreement 
to  have  been  made  between  the  plaintilb, 
through  the  drawers  as  their  agents,  and  the 
defendants  and  B.,  and  averring  the  payment 
of  the  500/.  and  the  tender  of  the  dividend  to 
the  drawers,  with  notice  to  the  plaintiff, — but 
not  alleging  that  the  agreement  to  take  the 
dividend  was  accepted  by  the  plaintiff  in  sat- 
isfaction or  substitution  of  the  contract  on  the 
bills,— the  plaintiff  replied,  "  that  it  was  not 
agreed  by  and  between  the  plaintiff,  by  and 
through  the  drawers  as  their  agents,  and  the 
defendants,  in  manner  and  form  as  in  the  plea 
alleged  :"— 

Held,  that  the  plea  was  bad  in  substance. 

Whether  the  repUoatipn  was  good,  queere. 
Buttigieg  t.  Booker,  689 
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PRISONER. 
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X.  ColonxalJadgment. 

A  jadgmont  in  a  colonial  ooart  is  Dot  pleadable 

in  bar  in  an  action  brought  in  England  for 

the  Mime  eansc.    The  Bank  of  Atutrahuia  ▼. 

Harding,  •^l 

And  tee  SBiPPixa. 

PRACTICE. 
L  Procett. 

1.  Z>Mlriii«/«#.]— The  court  will  not  set  aside  a 
judge's  order  for  a  distringas,  on  the  ground 
that  the  affidavit  on  which  it  was  obtained  is 
J'lthe,     Lewia  v.  Padwick,  224 

If  the  modon  is  founded  on  the  inaufficieney 
of  the  affidavit  used  at  chambers,  the  court 
will  require  the  defendant  to  negatiTe  the 
facts  that  would  have  Justified  the  order.  lb, 

2.  (7a|ua«  to  hold  to  Bail  under  1*2  Vict.  e. 
110,  •.  S-l— A  capias  is  not  grantable  to  hold 
the  defendant  to  boil,  in  an  action  by  the  en- 
dorsee of  a  bill  of  lading  against  the  master 
of  the  vessel,  for  a  deceit  in  the  representa- 
tion in  the  bill  of  lading  signed  hj  him,  that 
the  goods  were  "  shipped  in  good  order  and 
well  eondidoned."     Oadedem  T.  If  Lean,  283 

3.  The  court  ordered  a  bail-bond,  which  had 
been  taken  under  a  judge's  order  to  hold  to 
bail  in  such  an  action,  to  be  delivered  up  to 
be  cancelled.  ^• 

II.    Security  for    Co9t$,See*  SECvnnr  for 

Costs. 

IIL     Cowtmieeion   or    Ifandamue    to    examine 

Witneeeee, 

See  EviDKXCK. 

rV.  Special  Jury, 

Held,  that,  where  a  rule  for  a  special  jury  is 
obtained  for  delay,  the  proper  course  is,  not 
to  move  to  set  aside  the  rule,  but  to  move  that 
the  cause  may  be  tried  in  its  turn  by  a  com- 
mon jury,  if  the  defendant  is  not  ready  with 
his  special  jury.     Breach  v.  (/Bricn,        227 

V.  Repleader,— See  pLBADiRa,  IV. 

VL  Conduct  of  Cbiwe  at  Niei  Priue. 

1 .  It  is  in  the  discretion  of  the  judge,  su^eet 
to  the  reviewal  of  the  court,  to  determine  in 
frhat  stage  of  the  cause  evidence  may  bo  pro- 
duced.     Wnght  V.  Wiltcox,  650 

2.  In  trespass  for  false  imprisonment  the  defend- 
ant pleaded,  that  the  plaintiff  bod  stolen  the 
defendant's  chaff;  he  fbrther  pleaded  that 
his  chaff  bad  been  stolen,  and  that  he  had 
reasonable  ground  to  suspect  the  plaintiff. 
The  plaintiff  gave  evidence,  in  the  first  in- 
«t since,  to  account  for  her  possession  of  chaff 
The  defendant's  witnesses  proved  that  the 
ohaff  in  the  plaintiff's  possession  was  similar 


in  quality  to  that  lost  by  the  defendant,  and, 
infer  alia,  that  in  both  there  was  linseed. 
Held,  that  the  judge  had  rightly  exercised 
his  discretion  in  allowing  the  plaintiff  to  call 
a  witness  in  reply  to  account  for  the  presence 
of  linseed  in  the  chaff  found  in  the  plaindff's 
possession.  '^• 

VII.   Suggeeiion  of  the  Deaih  of  a  Plaintiff 
etting  at  Public  Officer  of  a  Company. 

1.  A.,  who  sued  as  public  officer  of  a  banking 
company  under  the  statutes  7  G.  4,  c.  46,  and 
7  A  8  Vict.  e.  113,  died  after  issue  joined. 
The  Nisi  Prius  record  was  made  up  from  the 
plea-roll,  as  though  A.  was  alive.    The  venire 
had  been  awarded  accordingly  as  between  A. 
and  the  defendants,  and  no  entry  was  made  on 
the  plea-roll,  of  the  death  of  A.,  or  of  the 
appointment  of  another  public  officer.    After 
the  Nisi  Prius  record  was  so  made  up,  a  memo- 
tandnm  was  entered  npon  it,  stating  the  fact 
of  the  death  of  A.,  and  that  B.,  another  pub- 
lic officer  of  the  copartnership,  had  been  ap- 
pointed to  continue  the  proceedings ;  but  this 
was  not  stated  by  way  of  suggestion  to  the 
court,  nor  was  it  followed  by  any  statement 
of  confession  by  the  defendants,  or  a  nient 
dedire :  and,  after  such  entry  had  been  made, 
the  cause  was  entered  for  trial  as  "  B.  v.  (the 
defendants),"  and  was  tried  by  the  jury  re- 
turned on  the  venire  in  the  canse  of  **  A.  v. 
(the  defendants)."    Three  of  the  defendants 
appeared  at  the  trial,  under  protest ;  the  fourth 
had  suffered  judgment  by  default :  and  a  ver 
diet  was  found  for  the  plaintiff: — 

Held,  that  the  entry  so  made  upon  the  nisi 
prius  record  was  irregular,  and  did  not  autho- 
rise the  trial  in  the  name  of  B.  as  plaintiff. 
•  BamewaU  v.  SuAerland,  880 

2.  Quatre,  whether  ft  formal  suggestion  of  the 
death  of  A.  would  kave  been  traversable  ?  lb. 

VIIL  Motion  in  Arreet  of  JudgmenL 

Where  on  a  motion  in  arrest  of  judgment  a 
clear  objection  is  not  shown,  the  party  will  be 
left  to  hii  writ  of  «Ror.-  Blaeketer  t.  OU- 
lett,  26 

IX.  Judgment  non  ohetamte  veredicto, — See 
PLBABlVff,  IIL 

PRISONER. 
I.  Commitment  of, — See  Couiirr  CovRT,  TL 

IL  C^OMt/cafiofi  of  Prieomere  under  11  ^  1 

Viet,  e,  7. 

1.  A.,  a  prisoner  in  the  Queen's  priioii,  in  exe- 
cution for  the  costs  of  «  nonsuit,  was,  by  on 
order  of  the  insolvent  debtors'  court,  node 
before  the  passing  of  the  11  A  12  Vict.  e.  7, 
directed  to  file  a  schedule  of  his  property. 
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PRISONER. 


SHERIFF. 


debts,  Ac,  parsaant  to  the  36fch  section  of  the 
1  A  2  Viot.  0.  110.  After  the  11  A  12  Vict 
c.  7  came  ioto  operation,  the  keeper  of  the 
prison,  pursuant  to  the  directions  for  the 
olaasifloation  of  prisoners  under  the  2d  sec- 
tion of  that  act,  removed  A.  to  that  part  of 
the  prison  appropriated  to  first-class  prison- 
ers:— Held,  that  snob  removal  was  proper. 
Stead  T.  AnderBOH,  262 

3.  StmhU,  that,  where  a  prisoner  complains  of 
an  undue  exercise  of  authority  by  the  gaoler, 
his  proper  course  is,  to  apply  to  the  court,  or 
a  Judge,  by  petition,  for  relief  under  the  32 
G.  2,  c.  28,  s.  11,  and  not  by  Aa^eoc  eorpuM. 

lb. 

PROHIBITION. 

Se€  COUHTT  COUBT,  IIL 

PROMISSORY  NOTE. 
Sf  Bill  of  Exchaxgs. 

PROVISIONAL  COMMITTEE. 

^S'ee  iNDBXiriTr. 

Joint  Stock  CoxpAirr,  IL 

QUARE  IMPEDIT. 

L  CounitrpUa  of  Patron*$  TitU. 

In  quare  impedit,  the  ordinary  cannot  counter- 

plead  the  patron's  title,  by  setting  up  title  in 

the  Queen,  by  lapse.     Storie  v.  Tie  Sukop 

of  WincheBter,  62 

IL  Avoidance  of  Church, 

Where  the  incumbent  of  a  parish  church  pre- 
sents himself  to  a  district  church  within  the 

• 

parish,  created  under  the  statute  58  G.  3,  o. 
45,  and  59  G.  3,  c.  134, — the  annual  value  of 
the  two  livings  exceeding  1000^. — the  parish 
church  becomes,  under  the  provisions  of  the 
I  A  2  Vict  c.  106,  BS.  4,  11,  ip§o  facto  void. 

IlK 

And  ice  17  C.  B.  653. 

RAILWAY  COMPANY. 

I.  LiahUity  of  Company  under  8  A  9   Ftct  e. 

16,  ».  65. 

By  the  65th  section  of  the  Companies  Clauses 
Consolidation  Act,  1845,-8  A  9  Vict.  c.  16,— 
it  is  provided  that  all  the  money  raised  by 
the  company,  whether  by  subscriptions  of  the 
shareholders,  or  by  loan,  or  otherwise,  shall 
be  applied,  firstly,  in  paying  the  costs  and 
expenses  incurred  in  obtaining  the  special 
act,  and  all  expenses  incident  thereto,  and, 
secondly,  in  carrying  the  purposes  of  the  act 
into  execution : — Held,  that  the  expenses  of 
obtaining  the  special  act  were  recoverable 
against  the  company  in  an  action  of  debt. 
HUehina  v.  The  Kilkenny  and  Oreat  Southern 
and  Western  Railway  Company,  536 


IL    Winding  up. 

Quare,  whether  the  Joint  Stock  Companiea 
Winding  up  Act,  1848  (11  A  12  Vict  c.  45>. 
applies  to  railway  companies ;  and  whether 
the  Joint  Stock  Companies  Winding-up  Act, 
1849  (12  A  13  Vict  c.  188),  is  retrospective. 
Mackenzie  v.  The  Sligo  and  Shannon  Raittcay 
Company,  250 

RECOVERY 

Amendment  of. 

In  the  exemplification  of  a  recovery,  the  name 
of  the  tenant  was  inserted  in  the  place  iS 
that  of  the  demandant,  and  vtee  nerad  : — Held, 
that  the  defect, — which  was  apparent  on  the 
production  of  the  deed  to  lead  the  uses, — was 
cured  by  the  8th  section  of  the  3  A  4  W.  4, 
c.  74.  Wiekene,  Dem.,  Windu;  Ten.,  Sir 
John  Shelley  and  Wife,  Vouchee*,  711 

REMAINDER  IN  FEE. 
See  Dbyisb. 

REPLEADER. 
Where  awarded, 
A  repleader  can  only  be  awarded  where  the 
court  cannot,  upon  the  matter  alleged  upon, 
or  established  by,  the  record,  see  which  way 
the  judgment  ought  to  be  given;  and  it  ia 
never  awarded  in  favour  of  the  party  who 
makes  the  first  default     Doogood  v.  Roee, 

131 

REPORT. 
See  LiBBL. 

REVERSION. 
CoMefor  Injury  to, — See  Wat. 

RIGHT  OP  WAY. 
Obetruetion  of,— See  Wat. 

SATISFACTION. 
See  Bill  of  EzcHAVaB,  V.  1. 

SECURITY  FOR  COSTS. 

Where  refuted. 
The  court  refused  to  compel  the  plaintiff  to  give 
security  for  costs,  upon  affidavits  stating  that 
he  was  in  insolvent  circumstances,  and  had 
mortgaged  or  assigned  to  a  third  party  all 
his  interest  in  the  subject-matter  of  the 
action.  Parker  v.  The  Oreat  Weetem  BaiU 
way  Company,  766 

SHERIFF. 
Extent  of  LiahUityfor  Eeeape* 

1.  The  amount  of  fine  to  be  imposed  on  the 
sheriff  for  the  negligent  escape  of  an  execn 


SHERIFF. 


SHIPPING. 
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tion-debtor,  will  be  mcoiured  by  the  amount 
of  injury  likely  to  result  to  the  execution- 
creditor.  The  Quten  ▼.  The  Sheriff  of  Lei- 
eeeterehire,  ^         ^^^ 

2.  In  a  case  where  the  amount  of  injury  eus- 
*  tained  was  doubtful,  the  Court  directed  an 
application  to  atay  proceedings  on  an  attach- 
ment against  the  sheriff  for  the  escape,  to 
stand  over,  with  liberty  to  the  execution- 
creditor  to  bring  an  action  for  the  sole  pur- 
pose of  ascertaining  the  amount  of  damage 
sustained.  ^' 

SHIPPING. 

Liability  of  Owner  for  Non-delivery  of  Ooode 
pureuant  to  BiUe  of  Lading, 

I.  The  endorsee  of  a  bill  of  lading  cannot  main- 
tain an  action  upon  the  case  for  the  non-de- 
liTer«  of  the  goods  at  the  port  of  delivery. 
Howard  T.  Shepherd,  297 

S.  The  declaration  stated,  that  the  defendant 
was  owner  of  a  ship  bound  for  Bombay,  and 
recelyed  on  board  the  same  dirers  goods  and 
merchandises,  to  wit,  Ac,  then  shipped  on 
board  thereof  by  J.  S.,  to  be  carried  by  the 
defendant  to  Bombay  for  freight;  that  the 
master  signed  and  delivered  to  J.  S.  two  bills 
of  lading,  aclcnowledging  tho  shipment  of 
the  goods,  and  undertaking  to  deliver  them 
at  Bombay,  to  the  order  of  J.  S.  or  to  his  as- 
signs, for  certain  freight ;  that,  at  the  time 
of  the  shipment  of  the  goods,  and   of  the 
signing  and  delivering  of  the  said  bills  of 
lading,  there  was,  and  is,  a  custom  amongst 
merchants,  traders,  and  shipowners  at  London 
and  Bombay,  that,  when  goods  are  shipped 
for  conveyance  on  board  ship  for  freight,  and 
for  and  relating  to  which  goods  a  bill  of  lading 
is  signed  and  delivered  to  the  shipper  by 
the  master,  such  goods  are  deliverable  at  the 
place  in  that  behalf  therein  mentioned,  by  the 
master  to  the  bond  fide  holder,  endorsee,  and 
assign  of  the  bill  of  lading,  on  prodncUon 
thereof  by  him,  according  to  the  terms  thereof, 
and  that  the  duty  of  the  owner  of  such  ship 
by  whose  captain  and  servant  such  bill  of 
lading  hath  been  so  signed  and  delivered,  is, 
to  deliver  the  goods  at  the  said  place  to  the 
bond  fide  holder,  endorsee,  or  assign  of  such 
bill  of  lading,  on  production  thereof  by  him, 
according  to  the  terms  thereof  j  that  J.  S., 
upon  the  delivery  to  him  of  the  said  bills  of 
lading,  bond  fide,  and  for  valuable  considera- 
tion, endorsed,  assigned,  and  delivered  the 
said  bills  of  lading  to  the  plaintiff,  as  a  seen- 
rity  for  moneys  advanced  to  J.  S. ;  that  the 
plaintiff  then  became  and  was,  and  still  con- 
tinned  to  be,  the  bond  fide  holder  and  en- 
dorsee and  assign  of  the  bills  of  lading,  and 
of  the  said  goods,  and  lawfVilIy  entitled  to  the 
possession  of  the  bills  of  lading  and  of  the 


said  goods ;  that  the  freight,  Ac,  were  duly 
paid  in  London;    that  the  ship  sailed    for 
Bombay  with  the  goods  on  board,  and  it  be- 
came the  duty  of  the  defendant  according  to 
the  terms  of  the  bills  of  lading  and  the  cus- 
tom, to  deliver  the  goods  to  the  bond  fide 
holder  and  endorsee  nind  assign  of  the  said 
bills  of  lading,  according  to  the  terms  of  the 
said  bills  of  lading  and  the  custom  of  mer- 
chants in  that  behalf;  yet,  that,  although  the 
ship  arrived  at  Bombay,  having  the  goods  on 
board,  and  although  the  plaintiff  was  tho 
bond  fide  holder  and  endorsee,  and  lawfully 
entitled  to  the  said  bills  of  lading,  and  was 
the  assign  af  the  said  bills  of  lading,  and  of 
the  said  goods,  according  to  the  terms  of  the 
said  bills  of  lading,  and  according  to  the 
custom  of  merchants  in  that  behalf,  and  law- 
fully entitled  to  the  possession  of  the  goods, 
on  production  of  the  said  bills  of  ladinfr,  the 
defendant,  wrongfully,  and  contrary  to  the 
terms  of  the  said  bills  of  lading,  and  con- 
trary to  his  said  duty,  and  to  the  custom  of 
merchants  in  that  behalf,  delivered  the  goods 
to  other  persons,  to  the  plaintiff  nnknor.n, 
not  being  the  bond  fide  holders  or  endorsiies 
or  assigns  of  the  said  bills  of  lading,  and  iiot 
to  the  plaintiff,  or  any  person  on  his  behalf,*— 
whereby  the  goods  were  lost  to  the  plaintiff, 
Ac:— Held,  that  the  declaration  was  bad  iu 
substance, — bad,  as  a  declaration  in  case^  as 
founded  upon  a  supposed  breach  of  duty 
arising  out  of  a  contract  not  by  law  trans- 
ferable ;  and  bad  as  a  count  in  trover,  as  it 
did  not  allege  a  conversion,  or  state  any  fasts 
which  amounted  to  a  conversion.  lb, 

3.  The  defendant  pleaded,  that  J.  S.  was  the 
agent  of  M.  A  Co.,  merchants  at  Bombny, 
and  in  the  habit  of  receiving  consignments, 
and  purchasing  goods  in  London  on  their 
account ;  that  the  plaintiff  was  employed  by 
J.  8.,  as  a  broker,  to  purchase  and  ship,  and 
did  purchase  and  ship,  the  goods  in  ques- 
tion for  M.  A  Co.,  in  J.  S.'s  name,  under  the 
bills  of  lading  in  the  declaration  mentioned ; 
that  the  plaintiff  sent  an  invoice  to  J.  S.,  and 
gave  him  notice  of  the  shipment  in  order  that 
he  might  advise  M.  A  Co.  of  the  purchase  and 
shipment,  and  transmit  them  a  copy  of  the  in- 
voice,— which  invoice  J.  S.  did  send  out  to  M. 
A  Co.,  with  a  letter  of  ad\ice  of  the  shipment; 
that,  upon  the  shipment,  the  bills  of  lading 
were  delivered  by  tho  master  to  the  plaintiff 
as  agent  for  J.  S. ;  that  the  plaintiff  Jid  not  de- 
liver the  bills  of  lading  to  J.  S.  nor  did  he  trans- 
mit the  same,  or  suffer  J.  S.  to  transmii  them 
to  M.  A  Co. ;  but  that  he,  after  the  ship  had 
proceeded  on  her  voyage  with  tho  goods  on 
board,  fmndnlently  procured  J.  S.  to  endorse 
the  bills  of  lading,  for  the  purpose  of  secu- 
ring a  debt  alleged  to  be  due  from  J.  S.  to  th.^ 
plaintiff;   that,  upon  the  ship's  arrival  al 
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Bombaj,  the  inaf>t#r,  duriDg  the  ipace  of  four 
months,  used  all  reasonable  diligence  to  dla- 
corer  the  bolder,  endorsee,  or  assign  of  the 
bUls  of  lading,  bnt  was  unable  to  do  so,  and 
there  was  during  all  that  time  no  person 
read  J  at  Bombay  to  produce  the  bills  nf 
lading  and  receive  the  goods ;  and  that,  at  the 
expiration  of  that  time,  the  vessel  being  about 
to  leave  Bombay,  and  M.  A  Co.  producing  the 
invoice  and  letter  of  advice  of  the  shipment 
so  sent  to  them  by  J.  S.,  and  demanding  the 
goods,  the  master  delivered  the  goods  to  M. 
A  Oo. : — Held,  that  the  plea  was  bad.  How- 
ard T.  Shepherd,  297 

SPECIAL  JURY. 
See  PBAonCK,  IV. 

SPECIFICATION. 
See  Lbttkrs  Patkkt. 

STAMP. 

On  A^eemtnU 

it.,  the  manager  of  a  theatre,  proposes  to 
B.,  an  actor,  an  engagement  at  2^  per 
week,  determinable  by  a  month's  BOtice.  B. 
performs  under  this  proposal.  Notice  is  given 
by  letter  to  B.  to  determine  the  emplojrment, 
unless  B.  will  consent  to  a  reduction  of  salary. 
In  a  third  letter,  A.  writes,  **  I  hare  received 
your  letter,  and  upon  reconsideration,  will 
give  you  the  same  terms,  2/.,  for  the  summer 
season :"— Held,  that  the  first  and  third  letters 
ooDtained  merely  proposals,  and  that  as  no 
agreement  was  constituted  between  the  parties 
until  those  proposals  had  been  expressly  ac- 
eepte^  or  tadtly  acquiesced  in,  by  B.,  the 
oorrespondenoe  was  admissible  in  evidence 
without  an  agreement  stamp.  Hudepetk  ▼. 
Yamold,  625 

STOCK. 

Order  /or  ehargivg  Stock,  itnder  1  d:  %  Viet,  e. 
110,  M.  14,  15. 

It  is  no  objection  to  an  order  nisi  to  ohaxge 
stock,  pursuant  to  the  I  A  2  Vict  o.  110,  ss. 
14, 15,  that  it  calls  upon  the  judgment-debtor 
to  show  cause  on  a  day  eertata.  Jiobineon  v. 
Burhridffe,  289 

SUOOBSTION. 

L  To  deprive  plaintiff  of  Coete,-^ 

See  CouKTT  Court,  V. 

II.  0/  Death  of  Plaintiff,^See  Practicb,  VIL 

SURRENDER. 
B]f  Operation  of  Law. 

A.  is  tenant  to  B.  of  rooms,  for  a  tenn  of  years. 
Upon  the  bankruptcy  of  B.,  A.  sends  the  key 


of  the  rooms  to  the  oiBce  of  the  official 
signee,  where  it  is  left  with  a  clerk,  who  itf 
told  that  it  is  the  key  of  the  rooms  whiek 
A.  had  occupied.  A.  immediately  quits  poa- 
session,  and  no  further  communication  take« 
place.  Held,  not  to  amount  to  a  suueuder 
by  act  and  operation  of  law.  Cannon  v.  Umrt- 
ley,  634 

TIMK 
Computation  of, — See  Bavkbvpt,  IV.  1. 

TOTAL  LOSS. 
See  Insuranck,  IL 

TRESPASS. 
Plea  of  Jn^ifieation, 

1.  Lihemm  Tenementum.'] — To  trespass  for  break- 
ing and  entering  the  plaintiff's dwelling^ioasey 
ejecting  and  expelling  the  plaintiff  and  hia 
family  therefrom,  and  seising  bis  goods,  the 
defendants  pleaded,  "as  to  the  trespasses  in 
and  to  the  dwelling-hou»e,  and  seising  and 
taking  the  goods,"  lihemm  tenemeniuwu  The 
plaintiff  traversed  the  lihemm  tenementam^ 
and  new  assigned  the  expuleion  : — Held,  oa 
demurrer,  that  the  new  assignment  was  bad, 
the  pleas  justifying  the  expulsion,  as  well 
ns  the  breaking  nnd  entering  of  the  dweDing- 
house  and  the  seixure  of  the  goods.  Jferitom 
V.  Coombet,  787 

2.  Suepieion  of  Felony.] — In  trespass  for  false 
imprisonment,  a  plea  justifying  the  apprehen- 
sion of  the  plaintiff  on  suspicion  of  felony, 
set  out  various  circumstances  of  suspicion, 
and,  amongst  others,  stated*  a  conrersatlon 
alleged  to  have  been  had  by  the  plaintiff 
with  one  A.  At  the  trial,  the  whole  of  the 
plea  was  proved,  except  thot  the  conversa- 
tion alleged  to  have  been  had  by  the  plaintiff 
with  A.,  was  had  with  B. 

In  leaving  the  case  to  the  jury,  tke  judge 
told  them  they  must  exclude  from  tbeir  eoo- 
sideration  the  statement  as  to  the  conrersa- 
tion  with  A.,  and  say  whether  the  facts  whiek 
were  proved,  and  which  were  known  to  the 
defendant  at  the  time  he  caused  the  plaintiff 
to  be  i^refaended,  were  sufficient  to  cause  a 
reasonable  and  cautious  man,  aeting  &o»d 
fide,  and  without  prejudice,  to  suspect  the 
plaintiff  of  the  offence  charged : — 

Held,  a  misdirection, — inasmuch  as  it  was 
leaving  to  the  jury  what  it  was  the  province 
of  the  judge  to  determine.  Weet  v.  Soaoaa- 
dede,  141 

And  see  Covknaxt,  IL 

Trespass,  VI.  2. 


UNSATISFIED  JUDGMENT. 
See  CoiTNTY  Court,  II.  3. 


VARIANCE. 


WRIT  OF  ERROR.        849 


VARIANCE. 
See  Letters  Pateet. 

VENUE. 
See  Pilot. 

VESTING  ORDER. 
See  Gouxxr  Court,  II. 

WASTE. 
See  DisposseesxoN. 

WAY. 
Caee  /or  Obetruetion  of. 

A  deelmration  in  case  bj  a  rerenioner  alleged 
that  the  plaintiff  was  entitled  to  a  right  of 
wa J  for  his  tenants  over  a  certain  dose  of 
the  defendant ;  and  charged  that  the  defend- 
ant wrongfullj  locked,  chained,  shnti  and 
fastened  a  certain  gate  standing  in  and  across 
the  way,  and  wrongfully  kept  the  same  so 
locked,  Ac,  and  thereby  obstmeted  the  way ; 
and  that,  by  means  of  the  premises,  the 
plaintiff  was  injured  in  his  rerersionary 
estate : — Held,  on  motion  in  arrest  of  jadg- 
ment,  that  the  declaration  was  saffieient, 
inasmuch  as  such  an  obstruction  might  occa- 
sion injury  to  the  reversion,  and  it  must  be 
assumed,  after  verdict,  that  eridence  to  that 
effect  had  been  given.   Kidgill  r.  J/bore,  364 

And  $ee  Coybnaitt,  IX. 


WINDING-UP  ACTS. 

I.  Ctmetrvetion  of. 

QwBre,  Whether  the  Joint  Stock  Companies 
Winding-up  Act,  1848  (11  i;  13  Vict  c.  46), 
applies  to  railway  companies;  and  whether 
the  Joint  Stock  Companies  Winding-up  Act, 
1849  (12  A  13  VicL  e.  108),  is  retrospectire? 
Mnekenxie  r.  The  Sligo  and  Shannon  Bailwag 
Company,  250 

II.  Contribvtoriee, 

Under  the  Joint  Stock  Companies  Winding-np 
Act,  1848,  the  master  made  an  order  for  pla- 
cing an  executrix  on  the  list  of  contributories 
in  respect  of  shares  in  the  undertaking  held 
by  her  testator,  and  directing  her  to  pay  l4(li9L 
15s.  7d.  out  of  the  assets  of  the  testator,  if  she 
had  so  much  in  her  hands  to  be  administered. 
This  order  having  been  registered  as  a  charge 
against  the  executrix,  as  well  as  against  the 
testator, — an  application  to  the  court  to  alter 
or  vacate  the  entry  was  refused.  Ex  parte 
Mary  Anne  T*homa§,  740 

WITNESS. 
See  Evidence. 

WRIT  OP  ERROR. 

Where,  on  a  motion  in  arrest  of  judgment,  a 
dear  objection  is  not  shown,  the  party  will 
be  left  to  his  writ  of  error.  Blaeketer  v.  Cfil- 
Utt  26 
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